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OTHER  COURTS 

IN 

MICHAELMAS    TERM, 

IN  THS 

nFTY-EIGHTH  YEAR/«P  THE  REION  OF  GEORGE  III,  1817 


MITFORD  V.  ELLIOTT.t 

[1  Moore  434.  S.  C] 

Held,  that  a  reversion  to  the  crown,  expectant  on  the  determination  of  an  estate  tail, 
granted  by  the  crown  to  a  subject  for  services,  was  not  barred  by  either  of  two  private 
acts  of  parliament  which  had  been  passed  for  confirming  a  settlement  of  the  estate  made 
by  the  tenant  in  tail,  which  settlement  purported  to  bar  such  reversion,  both  of  those 
acts  containing  an  express  saving  of  the  rights  of  the  crown,  but  neither  of  them  naming  the 
crown  in  the  body  of  the  act ;  and  the  second  act  vesting  part  of  the  settled  estate  in 
trustees  for  sale,  with  directions  to  purchase  other  lands  with  the  produce  of  such  sale, 
to  be  settled,  in  lieu  of  the  lands  sold,  to  the  same  uses  as  expressed  in  the  former  act. 

It  was  also  held,  that  the  trustees  could  not  pass  a  fee  simple  in  the  settled  lands,  which 
they  had  sold  under  the  second  act,  in  conformity  to  the  powers  therein  given  to  them. 

This  case,  sent  by  the  Master  of  the  Rolls  for  the  opinion  of  this  court,  stated 
in  substance  as  follows:  King  Henry  the  Eighth,  being  seised,  in  right  of  his 
^-.   crown  of  England,  of  the  tenements  hereinafter  mentioned,  *in  considera- 

-l  lion  of  the  good  and  gratuitous  services  performed  by  his  servant  Sir 
Gilbert  Talbot  to  him  and  his  father,  and  to  be  performed  thereafter,  did,  by  a 
certain  grant,  duly  made  in  the  fourth  year  of  his  reign,  duly  give  and  grant  to 
Sir  Gi&ert  Talbot,  his  majesty's  manor  of  By r field  Abbott,  otherwise  Bir- 
field,  with  its  appurtenances,  in  the  county  of  Berks,  and  all  his  majesty's  lands 
and  tenements,  rents,  reversions,  and  services,  with  their  appurtenances,  in 
Birfield  aforesaid,  which  were  in  the  hands  of  his  majesty,  to  hold  to  the  said 

t  Dallas,  J.,  was  absent  during  the  argument  of  this  case,  on  account  of  indisposition. 
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Gilbert  Talbot  and  the  heirs  male  of  his  body  lawfully  begotten,  of  his  said 
majesty  and  his  heirs,  by  the  service  of  fealty  onljs'*. 

After  this  grant  was  made,  the  tenements  an(i  pretnises,  with  the   appur- 
tenances, so  granted,  descended  to  and  legally  vested  in  Charles  Earl  and  only 
Duke  of  Shrewsbury,  as  heir  male  of  the  bo^ly'jbf  Xiilbert  Talbot,     The  Duke 
of  Shrewsbury  died  without  issue  male,  OQifMjfier  his  death,  an  act  of  Parlia- 
ment was  passed,  (6  Geo.  1,)  intituled  t^j^'dct  for  annexing  the  late  Duke  of 
Shrewsbury's  estate  to  the  earldom.ijf.  SDlrewsbury,  and  confirming  Gilbert 
Earl  of  Shrewsbury's  settlement  ii>>/der  thereto,  and  for  other  purposes  therein 
mentioned."     By  this  act,  after  jrfcplting,  that  the  Duke  of  Shrewsbury,  by  lease 
and  release  of  the  30th  and.31sf'aC<5c/o6er,  1700,  after  failure  of  issue  male  of 
his  body,  and  other  uses  tHcui  determined,  settled  all  his  manors,  messuages, 
farms,  advowsons,  rectqpi&Q.  (kthes,  lands,  tenements  and  hereditaments  what- 
soever, situate' in  the^sdiiysl^r counties  of  Berks  and  seven  other  counties  named, 
any  or  either  of  thCTn',-pV  elsewhere  in  the  kingdom  of  England  or  Ireland^ 
whereof  or  wheteki^he,  or  any  others  in  trust  for  him,  had  any  estate  of 
inheritance,  to.nhe  Vse  of  George  Talbot,  third  son  of  Gilbert  Talbot  (the  uncle 
of  the  said .cjwjt'e;) "for  life,  *sans  waste;  remainder  to  trustees  to  preserve    r,« 
contingent  rchUiinJers;  remainder  to  the  use  of  the  first  and  other  sons  of    ^ 
George   Talbot  successively  in  tail  male,  and,  for  want  of  such  issue,  to  the 
use  of  John  Talbot  (eldest  son  and  heir  of  Thomas  Talbot,  deceased,)  for  life, 
sans  waste;  remained  to  trustees  to  preserve  contingent  remainders;  remainder 
to  the  use  of  the  first  and  other  sons  of  John  Talbot  successively  in  tail  male ; 
and,  for  want  of  such  issue,  to  the  use  of  Sir  John  Talbot  for  life,  with 
remainder  to  the  use  of  his  first  and  other  sons  successively  in  tail  male;  and, 
for  want  of  such  issue,  to  the  use  of  the  Duke  of  Shrewsbury,  his  heirs  and 
assigns  for  ever,  with  power  to  make  jointures  and  leases  as  therein  mentioned; 
and,  also,  reciting,  that  the  Duke  of  Shrewsbury,  by  his  will,  dated  the  19th  of 
July,  1712,  setded*  certain  other  manors,  land;  tenements,  &c.,  in  the  same 
manner  as  the  fofltier  maA(M-s,*&c.,  were  fiettled,'^and  confirmed  such  former 
settlement :  and,  further  recitmg,  that  the  Duke  of  Shrewsbury,  on  the  1  st  of 
February,  1717,  died  without  issue;  whereby  the  title  of  Earl  of  Shrewsbury^ 
and  the  reversion  and  inheritance  of  the  setded  manors,  lands,  tenements,  ^c, 
descended  to  the  Right  Honorable  Gilbert  then  Earl  of  Shrewsbury,  eldest  son 
and  heir  of  Gilbert  Talbot  (uncle  of  the  duke:)  and,  further  reciting,  that  Sir 
John  Talbot  died  without  issue  male,  in  the  life-time  of  the  Duke  of  Shrews- 
bury :  and  that,  by  lease  and  release,  dated  the  3d  and  4th  of  March,  1718,  in 
consideration  of  a  marriage  then  intended  between  George  Talbot  and  Alary 
Fitzwilliam,  and  1300/.  portion,  Gilbert  Earl  of  Shrewsbury,  George  Earl  of 
Cardigan,  iVilliam  Lord  Bishop  of  Salisbury,  and  Sir  John  Stanley,  (parties 
to  the  release,)  according  to  their  respective  estates  and  interests,  granted  to 
Richard  Lord  Lumley,  Nevill  Hidley,  (also  parlies  thereto,  *and  their    p^ . 
heirs,  all  the  manors,  freehold   messuages,  farms,  advowsons,  rectories,    l- 
tithes,  lands,  &c.,  situate  in  the  counties  of  Salop,  Worcester,  Berks,  Chester^ 
Stafford,  Oxford,  and  Wilts,  or  elsewhere,  in  the  kingdoms  of  Great  Britain 
and  Ireland,  with  certain  exceptions:)  to  hold  to  them  and  their  heirs,  as  to  the 
manors,  lands,  tenements,  and  hereditaments,  in  the  said  counties  of  Salop^ 
Worcester,  and  Berks,  to  the  use  of  Richard  Lord  Fitzwilliam  and  George 
Pitt,  (also  parties  to  the  said  release,)  their  executors,  administrators,  and 
assigns,  for  the  term  of  ninety-nine  years,  if  George  Talbot  and  Mary  Fitz^ 
William  should  jointly  so  long  live ;  upon  trust,  to  raise  the  clear  annual  sum 
of  400/.  for  the  said  Mary, during  the  said  term,  for  her  separate  use;  and  upon 
further  trust,  to  permit  George  Talbot  to  receive  the  residue  of  the  rents  and 
profits  during  the  term :  and  as  to  those  manors,  and  all  and  every  other  the 
manors,  &c.,  by  the  indenture  bargained  and  sold  (except  as  therein  is  excepted,) 
to  the  use  of  George  Talbot,  for  life,  sans  waste,  remainder  to  trustees,  to  pre- 
ierve  contingent  remainders ;  and,  after  his  decease,  to  the  use  and  intent  tiial 
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Mary  FUzwilliam  should  receive,  out  of  all  the  said  manors,  &c.,  the  clear 
annual  sum  of  1500/.  for  life,  for  her  jointure,  with  power  of  distress  for  non- 
payment thereof,  and  chargeable  therewith,  to  the  use  of  Richard  Lord  Viscount 
FUzwilliam  and  George  PitU  their  executors,  administrators,  and  assigns,  for 
two  hundred  years,  for  the  better  raising  the  said  rent-charge  of  1501)/.,  and 
securing  the  same;  and  after  the  expiration  or  other  sooner  determination  of  the 
said  term  of  two  hundred  years,  to  the  use  of  the  first  and  other  sons  of  George 
Talbot f  on  the  body  of  Mary  Fifzwiliiam,  to  be  begotten,  in  tail  male  succes* 
sively;  and  for  want  of  such  issue,  as  to  the  said  manors,  &;c.,  in  the  said 
counties  of  fforcester^  Salop,  and  Berks,  to  the  use  of  tlie  said  Richard  Lord 
^--,  Viscount  FitzwiUiam,  Sir  John  Webb  (party  to  the  release)  *and  George 

■^  Pitt,  their  executors,  administrators,  and  assigns,  for  five  hundred  ycur!», 
sans  waste  (which  term  hath  since  been  determined,)  upon  trust,  for  rai^iii^ 
20,000/.,  and  maintenance  for  the  daughters  of  George  Talbot,  on  the  body  of 
Mary  FUzwilliam,  to  be  begotten,  in  case  they  should  have  no  issue  male ; 
and  as  to  the  manors,  6lc„  in  the  counties  of  Worcester,  Salop,  and  Berks, 
from  and  after  the  determination  of  the  said  term  of  five  hundred  years,  and  also 
as  to  all  other  the  manors.  Sic,  therein-beforc  limited,  to  the  use  of  the  first  and 
all  other  the  sons  of  George  Talbot,  on  the  body  of  any  af\er-taken  wife,  to  be 
begotten  in  tail  male  successively;  and  for  want  of  such  issue,  to  the  use  of 
John  Talbot,  of  Longford,  for  .life,  without  impeachment  of  waste,  remainder 
to  trustees  to  preserve  contingent  remainders,  remainder  to  the  use  of  the  first 
and  other  sons  oi  John  Talbot,  in  tail  successively;  in  which  release  there  was 
a  power  to  George  Talbot,  and  also  to  Jolm  Talbot,  when  he  should  be  in  the 
actual  possession  of  the  manors  and  premises,  to  make  jointures  to  any  woman 
ihcy  should  marry,  not  exceeding  the  yearly  value  or  sum  of  2000/.  a  year, 
with  power  also  to  lease  the  said  manors,  &c.,  (except  as  therein  excepted)  for 
twenty-one  years,  or  three  lives ;  and  reciting,  that,  after  the  deaths  of  Gilbert 
E<irl  of  Shrewsbury,  George  Talbot,  and  John  Talbot,  and  failure  of  issue 
male  of  their  respective  bodies,  the  tide  of  Earl  of  Shrewsbury  would,  by  virtue 
of  letters  patent,  by  course  of  descent,  and  per  formam  doni,  come  to  ff  7//icf7tt 
Bishop  of  Salisbury,  and  the  heirs  male  of  his  body ;  it  was  thereby  agreed, 
tliat  Gilbert  Earl  of  Shrewsbury,  George  Talbot,  William  Bishop  of  Salisbury, 
and  Charles  Talbot,  should  apply  for  obtaining  a  private  act  of  parliament,  Ibi 
settling  the  said  manors,  &c.,  on  William  Bishop  of  Salisbury,  and  the  issue 
male  of  his  body,  after  the  death  of  Gilbert  Earl  of  Shrewsbury,  George  Talbot- 
^^-|  'and  John  Taibot,  and  failure  of  issue  male  of  their  bodies,  in  such  manner 

^  as  should  be  advised:  And  further  reciting,  that  the  said  Gilbert  Earl  of 
Shrewsbury  was  desirous  that  the  settlement  should  be  further  extended,  in 
i^uch  manner  as  was  therein-aAer  mentioned,  and  that  the  manors,  &c.,  should 
be  annexed  to  the  tide  of  Earl  of  Shrewsbury,  in  such  manner  as  was  therein- 
after expressed,  for  the  better  and  more  honorable  support  of  the  tide.  It  was, 
at  the  petition  of  Gilbert  Earl  of  Shrewsbury,  George  Talbot,  John  Talbot, 
William  Talbot  Bishop  of  Salisbury,  and  Charles  Talbot,  son  and  heir  apparent 
of  the  Bishop,  Edward  Charington  and  Henry  Talbot,  younger  sons  of  the 
said  bishop,  enacted,  that  the  recited  indentures  of  lease  and  release,  hearing 
date  the  3d  and  4th  of  March,  1718,  should  be  thereby  ratified  and  confirmed: 
and  that  George  Talbot,  and  his  first  and  other  sons,  and  the  heirs  male  of  their 
bodies,  and  Mary  his  wife,  and  John  Talbot  of  Longford,  and  liis  first  and 
other  sons,  and  the  heirs  male  of  their  bodies  respectively,  and  all  and  every 
other  person  or  persons  to  whom  any  use,  trust,  estate,  rent,  remedy  for' ihe 
same,  or  other  power  or  interest,  was,  by  the  said  recited  marriage  settlement 
granted  or  limited,  should  be  enabled  to  hold  and  enjoy  the  manors  and  pre- 
mises, according  to  the  true  intent  and  meaning  of  the  marriage  settlement,  sub- 
ject to  certain  charges;  provided  that  neither  the  first  nor  any  other  son  or  sons 
of  George  Taibot  or  John  Talbot,  or  of  Gilbert  Earl  of  Shrewsbury,  nor  any 
the  heirs  male  or  any  such  son  or  sons  issuing,  nor  any  other  person  or  persont 
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his  or  their  heirs  male  of  his  or  their  body  or  bodies  issuingr,  to  whom  any 
estate  ofinheritance  of  or  in  the  premises,  or  any  part  thereof,  i^hould  thereafter 
come,  descend,  or  accrue,  by  force  of  that  act,  who  should,  within  six  months 
after  he  or  they  should  attain  the  age  of  eighteen  years,  take  the  oaths  and 
subscribe  *the  declaration  therein  mentioned,  and  who  should  from  thence-  p«. 
forth  continue  a  protestant,  until  he  or  they  attain  the  age  of  twenty-one  *- 
years,  should  after  he  or  they  should  attain  the  said  age,  and  while  he  or  they 
should  continue  protestants,  be  disabled  from  aliening,  giving,  granting,  bar« 
gaining,  seUing,  or  otherwise  conveying  away  the  said  manors,  Sic,  or  any  other 
the  premises  thereby  settled,  or  any  part  thereof,  but  might  alien,  give,  grant, 
bargain,  sell,  or  otherwise  convey  away  I  lie  same,  or  any  part  thereof,  as  freely 
and  absolutely  as  he  or  they  might  have  done  if  that  act  never  had  been  made. 
The  following  saving  clause  was  contained  in  the  act :  '*  Saving  also  and 
reserving  to  our  sovereign  lord  the  king,  his  heirs  and  successors,  and  to  all  and 
every  person  and  persons,  bodies  poHtic  and  corporate,  their  heirs,  successors, 
administrators,  and  assigns,  (other  than  and  except  the  said  Gilbert  Earl  of 
Shrewsbury^  and  his  heirs  and  assigns,  the  said  George  Tafbot^  brother  of  the 
said  Earl  of  Shrewsbury,  and  the  issue  male  of  his  body,  and  the  said  John 
Talbot  of  Lonsford,  and  the  issue  male  of  his  body,)  all  such  right,  title,  claim, 
or  demand  whatsoever,  as  they,  every  or  any  of  them,  might,  could,  or  ought 
to  have  had,  claimed,  held,  or  enjoyed,  in  case  *  this  act  had  never  been  made, 
any  thing  hereinbefore  contained  to  the  contrary  notwithstanding." 

x\nother  act  of  parliament  was  made  and  passed,  43  Geo,  3.,  intituled,  **  An 
act  for  vesting  part  of  the  setUcd  estates  of  the  Right  Honorable  Charles  Earl  of 
Shrewsbury,  in  the  counties  of  Salop,  Chester,  Berks.  TWts,  and  Oxford,  in 
trustees,  to  be  sold,  and  for  laying  out  the  moneys  to  arise  by  such  sale  in  the 
purchase  of  oihcr  lands  and  hereditaments,  to  be  settled  in  lieu  thereof,  to  the 
same  uses,  and  subject  to  the  same  restrictions  ;**  whereby,  after  reciting  the 
former  act,  and  reciting,  that  the  Right  Honorable  Charles  *then  Earl  of  |-,q 
Shrewsbury,  was  the  heir  male  of  George  Talbot  deceased,  on  the  body  ^ 
of  Mary  his  wife,  his  late  grandfather  and  grandmother,  and  was  entitled  to  an 
estate  in  tail  male  in  possession  of  the  said  settled  manors  and  estates,  subject 
to  the  restriction  imposed  by  the  0  Geo,  1.;  and  reciting,  that  on  the  decease 
of  Charles  Earl  of  Shrewsbury  without  issue  male,  the  tide  of  Earl  of  ShrewS' 
bury,  and  the  said  manors,  &c.,  would,  under  the  limitations  of  the  indenture  of 
settlement  of  the  4th  o{  March,  1718,  and  6  Geo.  1.,  descend  and  accrue  to  the 
Honorable  John  Joseph  Talbot,  his  brother,  and  his  issue  male  ;  and  reciting, 
that  certttin  parts  of  the  estates  so  settled  and  limited  consisted  of  undivided 
shares,  and  that  others  were  dispersed  in  many  parcels,  and  lay  in  a  number 
of  parishes  and  places  very  distant  from  each  other  in  the  several  counties  of 
Salop,  Chester,  Berks,  H'iits,  and  Oxford;  and  that,  for  the  reasons  therein 
mentioned,  it  would  be  greatly  for  the  benefit  of  the  said  earl,  and  those  entitled 
in  remainder  after  him,  under  the  limitations  in  the  settlement  and  the  act  6  Geo. 
1.,  if  all  the  estates  situate  in  the  counties  of  Salop,  Chester,  Berks,  and  Wilts. 
and  certain  detached  parts  of  the  said  estates  in  the  said  county  of  Oxford,  were 
sold:  and  reciting,  that  it  was  desirable  to  purchase  and  acquire  other  estates 
in  the  counties  of  Oxford,  Worcester,  Stafford,  and  Chester,  and  that  powers 
should  be  given  to  sell  the  estates  in  the  counties  of  Salop,  Chester,  Berks, 
Wilts,  and  Oxford,  and  to  lay  out  the  moneys  arising  by  the  sale  thereof  in 
the  purchase  of  other  estates  lying  in  the  counties  of  Oxford,  Worcester, 
Stafford,  and  Chester,  or  some  of  them,  to  be  settled  as  nearly  as  might  be  to 
the  same  uses  as  by  the  said  settlement  and  recited  act  of  parliament  were 
directed  and  limited,  of  and  concerning  the  estates  thereby  settled;  it  was 
enacted,  on  the  petition  of  the  said  Charles  Earl  of  Shrewsbury,  and  John 
Joseph  Talbot,  that  all  the  manors  or  lordships,  messuages,  farms,  lands,  tithes, 
'tenements,  hereditaments,  and  premises,  and  undivided  parts  and  shares  p_ 
thereof,  situate  in  the  counties  of  Salop,  Chester,  Berks,  Wilts,  and  Oxford,  l 


9] 


8  Taunton.  17 


limited  and  setded  by  the  indentures  of  the  3d  and  4th  of  March,  1718,  and 
the  6  Geo,  1.,  should,  from  and  after  the  passing  of  the  43  Geo,  3.,  be  vested 
ia  and  setded  upon  Thomas  ff'riglU  and  Chariest  Conolly,  to  the  use  of  them, 
their  heirs  and  assigns,  for  ever,  freed,  released,  and  discharged,  and  absolutely 
acquitted,  exempted,  and  exonerated,  of  and  from  all  and  every  the  uses,  trusts, 
estates,  entails,  remainders,  charges,  powers,  provisos,  limitations,  and  agree- 
ments, in  and  by  the  indentures  of  settlement  of  the  30th  and  31st  of  October, 
1700,  the  will  of  the  Duke  of  Shrewsbury,  the  indentures  of  the  dd  and  4ili 
of  March,  1718,  and  the  6  Geo,  1.,  respectively  created,  limited,  provided,  and 
declared,  of  or  concerning  the  same.  Upon  Trust,  that  Thomas  Wright  and 
Charles  ConoUy,  and  the  survivor  of  them,  and  his  hers  and  assigns,  should, 
with  all  convenient  speed,  with  the  consent  and  approbation  of  Charles  Earl  of 
Shrewsbury,  to  be  testified  by  some  writing  under  his  hand ;  and  after  his 
decease,  then,  with  the  consent  of  the  person  or  persons  who  should  then  be  in 
possession  of  the  said  estates  respectively,  by  virtue  of  the  limitations  before 
mentioned,  in  case  such  person  should  then  be  of  the  age  of  twenty -one  years,  to 
he  testified  by  him,  her,  or  them,  as  aforesaid ;  and  in  case  of  the  minority  of  the 
person  so  in  possession,  by  the  authority  of  the  trustees,  sell  and  dispose  of  all 
and  singular  the  manors  or  lordships,  messuages,  farms^  lands,  tenements, 
hereditaments,  and  premises,  and  undivided  parts  and  shares  of  the  same  farms, 
with  their  appurtenances,  either  together  or  in  parcels,  or  by  public  sale  or 
private  contract,  unto  any  person  or  persons  who  should  be  willing  to  become 
the  purchaser  or  purchasers  diereof,  or  of  any  part  or  parts  thereof;  and,  on 
^.^•^    the  payment  of  the  purchase  money  *into  the  bank,  should  convey  and 

^  assure  the  manors,  &c.  respectively,  unto  and  to  the  use  of  the  purchaser 
or  purchasers  thereof,  and  his,  her,  or  their  heirs  and  assigns,  respectively,  or 
as  he  or  they  should  direct  or  appoint,  freed,  and  discharged,  and  acquitted, 
exempted  and  exonerated,  as  aforesaid :  and  it  was  further  enacted,  that  all  the 
residue  and  surplus  of  the  moneys  arising  by  such  sale,  after  paying  the 
expenses  therein  mentioned,  should,  as  soon  as  convenienUy  might  be,  be  laid 
out  and  invested  by  Thomas  ff  right,  Charles  ConoUy,  or  the  survivor  of  them, 
or  the  heirs  of  such  survivor,  by  direction  of  the  Court  of  Chancery,  and  with 
the  consent  and  approbation  of  Charles  Earl  of  Shrewsbury,  and  testified  as 
aforesaid,  and,  after  bis  decease,  then,  by  and  with  such  other  consent  as  afore- 
said in  the  purchase  of  freehold  manors,  messuages,  farms,  lands,  tenements, 
tithes,  or  hereditaments,  of  a  clear  and  indefeasible  estate  of  inheritance  in  fee- 
simple  in  possession ;  and  of  such  customary  or  copyhold  messuages,  lands, 
tenements,  and  hereditaments  as  should  happen  to  be  intermixed  therewith,  or 
be  contiguous  thereto,  and  should  not  exceed  in  value  one-sixth  part  of  the  free- 
hold premises  so  to  be  purchased,  situate  within  the  counties  of  Oxford, 
IVorrester,  Stafford,  and  Chester,  some  orone  of  them  and  other  neighboring 
counties  in  England,  or  of  some  or  one  of  them  ;  and  that  all  and  singular  the 
freehold  and  copyhold  manors,  &c.,  which  should  be  so  purchased  should  be 
settled  upon  and  subject  to  such  powers,  provisos,  conditions,  limitations,  restric- 
tions from  alienation,  declarations,  and  agreements  as  those  manors,  &c.,  in: 
and  by  the  setdement,  and  act  of  6  Geo,  1.,  did  then  stand  settled  and  limited,, 
and  subject  to  such  of  them  as  should  be  then  undetermined,  and  capable  of 
^..-|    taking  eflfect,  or  as  near  thereto  as  the  nature  of  the  estates  to  be  pur- 

-J  chased,  the  ^existence  of  persons,  and  other  contingencies,  would  admit. 
In  this  act  there  was  also  a  clause  *'  saving  always  to  the  king*s  most  excellent 
majesty,  his  heirs  and  successors,  and  to  all  and  every  other  person  and  persons, 
bodies  politic  and  corporate,  his,  her,  and  their  respective  heirs,  successors, 
executors  and  administrauirs,  (other  than  and  except  the  said  Charles  Earl  of 
Shrewsbury  and  his  heirs  male,  and  the  said  John  Joseph  Talbot,  and  his  heirs 
male,  and  also  all  and  every  other  person  or  persons  claiming  or  to  claim  any 
estate,  right,  title,  interest,  inheritance,  use,  tnist,  claim,  or  demand  whatsoever 
in  or  out  of  the  several  premises  hereby  respectively  made  saleable  as  aforesaid 
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or  any  part  thereof  under,  or  by  virtue  of  the  said  several  indentures  of  settle- 
ment, or  either  of  them,  or  the  act  of  0  Geo.  1.,  or  any  of  tliem,)  all  such 
estate,  right,  tide,  interest,  claim,  and  demand  whatsoever,  of,  in,  to,  or  out  of 
the  said  premises,  and  every  or  any  part  thereof,  as  they,  every  or  any  of  them 
had  before  the  passing  of  this  act,  or  could,  should,  or  might  have  had  or 
enjoyed  in  case  this  act  had  not  been  made." 

After  passing  the  act  of  the  43  Geo.  3.,  indentures  of  lease  and  release  were 
made,  dated  respectively  the  25th  and  25ih  of  Juh/,  1814,  the  release  being 
between  T/iomas  IVriglU  and  Charles  Conoliy  of  the  first  part,  the  Right 
"Honorable  Charles  £arl  of  Shrewsbury  of  the  second  part,  Henry  Robins^  John 
Robins,  and  George  Henry  Robins,  of  the  tiiird  part ;  the  plaintift'  of  the  fourth 
part^  and  fftlliam  Siokes,  gentleman,  of  the  fifth  part ;  by  which,  after  reciting 
in  part  the  act  of  the  43  Geo.  3.,  and  that  Thomas  Wright  and  Clmrles  Conofly 
had,  with  the  consent  and  approbation  of  Charles  Earl  of  Shrewsbury,  testified 
as  therein  mentioned,  contracted  and  agreed  with  the  plaintiff  for  the  sale  of  the 
several  pieces  or  parcels  of  lands  called  Heat  It's  Land,  ^situate  in  the  r^io 
parish  of  Shinjield,  in  the  county  of  Berks,  which,  by  virtue  of  the  said  ^ 
in  part  last  recited  act,  became  vested  in  Thornas  If  Wight  and  Charles  Conoliy, 
their  heirs  and  assigns,  for  the  sum  of  1257/.  18^.,  including  timber  growing 
thereon,  and  that  the  plaintift*  had  paid  this  sum  into  the  bank  of  England,  in 
the  name  of  the  accountant  general  of  the  Court  of  Chancery,  and  that  the  same 
had  been  there  placed,  according  to  the  directions  of  the  last  mentioned  act ;  it 
was  witnessed,  that  Thomas  IVright  and  Charles  Corwlly,  with  the  consent 
of  Cliarles  Earl  of  Shrewsbury,  and  at  the  request  of  the  plaintiiT,  did,  according 
to  tlieir  estate  and  interest  therein,  grant,  bargain,  sell,  dispose  of,  alien  and 
release  to  the  plaintiff,  the  said  parcels  of  land  called  Heaih^s  Land,  unto  and 
to  the  use  of  the  plaintiff,  his  heirs  and  assigns,  for  ever. 

The  pieces  or  parcels  of  land  called  HeaiKs  Land,  comprised  in  the  inden- 
tures of  lease  and  release,  were  part  of  the  hereditaments  and  premises  which 
were  granted  to  Sir  Gilbert  TcUbot,  and  the  heirs  male  of  his  body  as  afore- 
said, by  the  grant  of  King  Henry  the  8th,  and,  at  the  time  of  passing  the  43 
Geo.  3,  there  was  issue  male  of  the  body  of  Sir  Gilbert  Talbot  in  being. 

The  question  for  the  opinion  of  the  court,  was,  whether  the  plaintif!',  AJUford, 
was  seised  in  fee  simple  of  the  premises  called  HeatWs  Land,  mentioned  iii  the 
indenture  of  release,  of  the  26lh  of  July,  1814. 

Pell,  Serjt.,  (with  whom  was  Lens,  Sent.,)  for  the  plaintiff.  It  is  clear,  that 
an  estate  tail  of  crown  lands,  granted  by  the  king,  in  consideration  of  services, 
cannot  be  barred,  so  as  to  destroy  the  reversion  to  the  crown,  by  a  recovery ; 
but  the  reversionary  right  to  the  crown  expectant  upon  an  estate  tail,  not  granted 
by  the  king  in  consideration  of  services,  may  be  barred  by  a  recovery :  other- 
wise, by  limiting  the  ultimate  remainder  to  the  crown,  *every  estate  tail  pj^_ 
might  be  made  a  perpetuity.  Wiseman^ s  case,  2  Rep.  1 5,  and  Cholm-  »- 
ley^s  case,  2  Rep.  60.  The  first  question  to  be  considered  is,  whether  the 
issue  in  tail  of  Sir  Gilbert  Talbot  are  barred  by  the  estate  acts  mentioned  in 
the  case;  and  the  next  is,  whether,  supposing  his  issue  to  be  barred  by  those 
acts,  the  outstanding  reversion  in  the  crown  is  also  thereby  barred  X  The  saving 
clause  in  the  acts  is  repugnant  to  the  intent  and  body  of  the  acts,  and,  therefore, 
void;t  and  it  is  to  be  remembered,  that,  in  acts  for  limiting  estates,  the  intent 
of  the  parties  to  that  species  of  conveyance,  (for  it  is  no  more,)  is  to  be  con- 
sidered as  though  such  acts  were  deeds.  And  in  this  view  of  tlie  case,  the 
decision  of  Westby  v.  Kiernan,  Ambler,  097,  is  material;  where  tenant  in  tail, 
with  remainders  over,  was  enabled,  by  a  private  statute,  to  pay  debts  and  charge 
the  estate:  there,  the  saving  clause  in  the  act  did  not  except  the  rights  of  him 
in  remainder.    So,  in  BooilCs  Cases  and  Opinions,  vol.  ii.  400,  it  is  laid  down, 

t  Alton  Wood's  case,  1  Rep.  40.     Ward  v.  C«a,  2  Vem.  711.    Riddle  v.    White,  i 
Gwill.  1387. 
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thai  an  estate  tail,  and  all  the  remainders,  and  the  reversion  depending  on  it« 
may  be  barred  by  a  private  act,  though  those  in  remainder  and  reversion  do  not 
consent  thereto.  It  was  the  whole  object  and  scope  of  stat.  43  Geo.  3,  to  bar, 
not  only  the  interest  which  the  parly  had,  but  also  the  interest  which  the  crown 
)iad.  The  case  has  hitherto  been  considered,  as  if,  by  these  two  estate  acts, 
the  whole  property  had  passed  away;  but  it  is  material,  that  by  the  statute  4:i 
Oeo.  3,  the  trustees,  who  are  to  sell  the  estates,  are  required  to  purchase  other 
lands,  which  are  to  be  vested  to  the  same  uses  as  those  to  which  the  lands 
♦141  ^^^^^^  ^  Sir  Gilbert  Talbot  from  Henry  the  eighth,  were  limited  *by 
•^  the  settlement.  To  that  there  is  a  substitution  of  other  lands,  for  those 
originally  granted  by  the  crown;  and  the  substitution  is  made  with  all  the  rights 
which  attached  to  the  original  estate.  If,  therefore,  an  estate  act  do  not  bar  the 
remainder,  what  injury  is  it  to  a  remainder-man,  if  he  is  to  have  one  estate  in 
lieu  of  another  and  of  equal  value  ?  The  foresight  exercised  in  the  approval  of 
acts  of  this  nature  is  great ;  and  it  is  not  to  be  contemplated,  that  any  one,  who 
has  an  interest  in  such  cases,  would  not  be  called  before  the  judges  previous  to 
that  approval.  [Gibbt^  C.  J.  The  interest  of  the  tenant  in  tail  is  not  con- 
tained in  the  saving  clause;  and,  though  the  interest  of  the  crown  is  excepted  in 
the  saving  clause,  yet,  as  the  interest  of  the  crown  depends  on  the  interest  of 
the  tenant  in  tail,  tlie  saving  clause  being  so  far  repugnant  to  the  body  of  the 
act,  is  void.  Is  there  any  case,  where  the  interest  of  the  crown  has  been  held 
an  exception  to  this  principle  ?] 

Blosset,  Serjt.,  contra.  There  are  such  cases :  and  it  will  be  necessary  to 
go  more  widely  both  into  cases  and  principles.  If  this  had  been  a  reversion  in 
lee  to  a  subject,  expectant  on  an  estate  tail,  it  would  have  been  barred ;  but  not 
on  the  principle  contended  for  by  the  plaintiff.  This  being  a  case  in  which  the 
reversion  is  in  the  crown,  the  reversion  is  not  barred  by  the  estate  acts ;  and 
the  rights  of  the  crown,  being  expressly  named  in  the  saving  clause,  are  saved 
by  virtue  of  the  royal  prerogative.  And,  first,  let  it  be  considered,  what  the 
efiect  would  be  if  there  were  no  saving  clause  in  these  act?  A  private  act  of 
parliament  does  not  bind  the  rights  of  strangers,  unless  specifically  named  in  the 
^cU  Barrington^s  case,  S  Rep,  136.  In  that  case  the  point  was  decided:  in 
,.ci  Alton  H^oocCs  case  there  was  only  the  argument  *of  counsel.  Alton 
^  H'ood's  case  was  cited  in  Walsingfiam^a  case,  Plowd,  547,  in  which 
the  saving  clause  was  held  to  be  void ;  not  because  it  was  repugnant,  but  be- 
cause it  was  impossible  to  save  any  thing  out  of  an  estate  which  no  longer 
existed.  In  Riddle  v.  liliite^  4  Gwill.  1394,  the  counsel  said,  that  they  had 
examined  the  case  in  Dyer^^  and  the  case  in  Brook^  cited  by  Lord  Coke  in 
Alton  Wood^s  case,  and  that  they  did  not  support  Lord  Coke*  a  proposition;  the 
Unit  case  being  decided  on  the  ground,  that  the  saving  therein  could  not  be 
understood  to  apply  to  future  titles ;  and  the  second  on  the  ground,  that  saving 
clauses  could  only  operate  on  that  which  was  in  esse  at  the  lime  of  saving,  and 
could  not  revive  servif»es,  &c,  extinct  by  forfeiture  before  the  passing  of  the  act. 
The  point  left  undecided  in  Alton  H^ood^s  case  was  decided  in  the  case  of  The 
Provost  of  Eton  v.  Tke  Bishop  of  ffmchester,  3  Wils.  483.  There,  the 
advowson  of  Kirby  Overblowes  was  vested  in  the  crown  in  fee  by  a  private  act, 
with  a  general  saving  of  the  rights  of  all  persons,  other  than  those  of  the  crown, 
the  Duke  and  Duchess  of  Somerset  and  their  heirs,  or  any  of  them.  The  Duke 
of  Somersets  the  settler,  had  only  an  estate  for  life,  and  the  remainder-man  was 
Lord  Egremofit,  and  it  was  there  held,  even  against  the  crown,  that  Lord 
EgremonVs  remainder  was  saved  by  the  general  saving.  In  principle,  there  is 
no  difTerence  between  an  estate  for  life,  remainder  to  another,  and  an  estate  t;ul 
with  remainder  to  the  crown  ;  for  neither  the  one  nor  the  other  are  barrable  by 
common  recovery.  [Gibbs,  C.  J.  The  plaintiff  does  not  contend,  that,  if  a 
saving  clause  operates  against  the  general  body  of  ihe  act,  such  saving  clause  m 

t  Beaupre  v.  Lecdes,  Diftr,  231,  t  Tit.  Pari  Stat.  77,  vide  1  Bfp.  47,  a. 
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void;  but,  that,  where  the*body  of  the  act  expressly  affects  the  right  p,.^ 
of  a  particular  person,  there,  such  person  cannot  avail  himself  of  a  gene-  ^ 
111  saving  clause.]  In  The  Provost  of  Eton's  case,  notliing  could  more  dis- 
tmctly  alfect  the  remainder  than  the  vesting  of  a  fee  in  the  crown ;  yet,  there 
the  general  saving  clause  was  held  to  protect  the  remainder.  A  private  statute 
does,  without  doubt,  operate  as  a  common  recovery,  and  will  bar  every  estate 
which  a  common  recovery  would  bar ;  but,  where  an  estate  cannot  be  barred 
by  a  common  recovery,  there  it  is  not  barred  by  a  private  act,  but  is  saved  by 
the  saving  clause.  In  Westby  v.  Keirnan  this  distinction  is  expressly  taken 
by  Lord  Apsley^  and  that  case  is  different  from  the  case  of  The  Provost  of 
Etorit  because,  in  the  former,  there  was  tenant  in  tail ;  and  in  tiie  latter  only 
tenant  for  life.  The  reversion  in  fee  to  the  crown  cannot  be  barred  by  a  pri- 
vate act,  because  it  cannot  be  barred  by  a  common  recovery,  any  more  than  an 
estate  tail  can  be  barred  by  a  private  act  of  tenant  for  life,  because  such  an 
estate  cannot  be  barred  by  common  recovery.  Nothing  that  the  tenant  in  tail 
in  this  case  can  do  will  bar  the  reversion  in  fee  to  the  crown :  and  it  may  be 
conceded  that,  if  an  estate  tail  be  created  by  a  subject,  with  remainder  over  to 
the  crown,  such  remainder  would  not  be  protected  ;  but  that  differs  widely  from 
a  case  where  the  grant  is  from  the  crown,  in  which  the  reversion  is.  Every 
saving  clause  must  protect  some  right,  which  would,  otherwise,  be  affected  by 
the  general  operation  of  ihe  act :  there  could  not  be  a  greater  inconsistency  than 
that  which  existed  between  the  body  of  the  act  and  the  saving  clause  in  The 
Provost  of  EtorCs  case.  In  Riddle  v.  f'Fhite,  there  was  an  express  enactment, 
that  certain  lands  should  be  barred  of  all  tithes,  with  a  general  saving  of  the 
rights  of  aU  persons  not  parties  to  the  act ;  but  the  court  held,  that  the  rector, 
though  not  a  party,  was  barred  by  the  express  enactment;  which  decision 
^sanctioned  something  more  than  a  repugnancy  between  the  act  and  the  r«|,^ 
saving  clause,  for  that  amounted  to  a  conuradiction.  The  same  doctrine  ^ 
is  illustrated  in  fVard  v.  Cecil.  [Gibbs,  C.  J.  The  Lord  Chancellor  dealt 
with  fFard  v.  Cecil  as  a  question  in  equity ;  and  the  question  was,  whether 
prior  creditors  by  judgments  and  statutes  were  postponed  to  the  mortgagee  by 
the  act.  The  Lord  Chancellor  gave  the  priority  to  the  mortgagee  in  equity, 
but  threw  out,  that  the  creditors  might  make  use  of  their  priorities  as  they 
could  at  law.  In  this  case,  the  rights  of  the  crown  are  never  brought  before 
the  legislature,  either  in  stat.  6  Geo.  1,  or  in  43  Geo.  3.  The  crown,  in  fact, 
is  no  party  to  this  act ;  there  is  not  even  a  recital  that  the  reversion  was  in  the 
crown ;  and,  as  to  the  position,  that  the  purchased  lands  are  to  be  settled  with 
reversion  to  the  crown,  it  is  not  so,  for  they  are  to  be  settled  to  the  uses  of  the 
last  antecedent  settlement,  in  which  no  mention  is  made  of  the  reversion  in  the 
crown.  But,  if  a  subject  could  be  barred  under  these  circumstances,  the  crown 
cannot  be  barred,  because  of  its  prerogative ;  even  without  a  saving  clause,  the 
crown  is  not  bound  by  statute,  unless  named  therein.!  The  crown  is  not  bound 
by  the  statute  of  limitations,  by  the  statutes  of  bankruptcy^  nor  by  any  act,  save 
that  were  certain  wrongs  and  rights  are  defined,  whicii  need  not  be  here  adverted 
to.  ^  fortiori,  therefore,  the  crown  shall  not  be  bound  by  a  private  act  of  par 
liament.J 

Pell,  m  reply.  Though  strangers  are  not  bound  by  private  acts,  that  propo- 
sition will  not  affect  this  case;  tor  there  is  no  stranger  here.  The  issue  in 
tail  cannot  object  to  the  effect  of  the  estate  acts,  because  they  are  specifically 
mentioned  in,  and  parties  to  the  stat.  6  G.  1.  The  lands  had  descended  U) 
Gilbert  Earl  of  Shrewsbury,  *as  issue  in  tail,  and  the  stat.  6  G.  1*  was  r«|g 
passed  on  his  petition.  The  opinion  of  the  Lord  Keeper  in  Alton  Wood's  ^ 
case,  1  Hep.  b*Z,  6.,  is  decisive,  to  show  that  a  saving  clause,  repugnant  to  the 
body  of  an  act,  is  void ;  nor  is  the  case  referred  to  in  Plowden,  the  only  case 
confirmatory  of  the  point ;  many  more  might  be  brought  forward,  but  it  is  now 

t  Flawd,  240.     Com.  Dig.  tit.  ParZiamenC,  R.  8. 


18] 


8  Taunton.  21 


too  late  to  discuss  that  question.  Too  much  is  assumed  by  the  defendanty 
when  it  is  urged,  that  the  Lord  Chancellor,  in  PFard  v.  Cecil,  held  the  rights 
of  the  judgment  creditors  saved;  for  thsft  judge  only  decided  as  in  equity,  with- 
out deciding  what  would  be  the  effect  of  a  decision  in  a  court  of  law.  71i^ 
Provost  of  Eton  v.  The  Bishop  of  TUnchester,  does  not  bear  out  the  propo- 
sition contended  for;  the  tenancy  in  that  case  was  for  life  only  ;  and  it  was 
admitted,  that,  in  the  case  of  a  tenancy  for  life,  a  different  construction  would 
prevail.  It  has  been  urged  for  the  defendant,  that  it  must  be  taken  for  granted, 
that  the  interest  of  the  crown  had  never  been  regarded,  because  the  crown  is 
not  named  as  a  party  to  the  act;  but,  it  is  utterly  impossible  that  this  fact,  of 
the  existence  of  a  reversion  in  the  crown,  could  be  concealed  from  those  who 
were  consulted  before  the  acts  were  passed.  The  interest  of  the  issue  in  tail 
must,  necessarily,  have  been  contemplated ;  and,  in  making  out  the  title  of  the 
Earl  of  Shrewsbury,  tenant  in  tail,  it  could  not  have  escaped  observation,  that 
the  estate  originated  from  the  crown,  and  that  there  was  a  reversion  in  the 
crown.  [^Gibbs,  C.  J.  Did  the  Attorney-General,  in  fact,  consent  for  the 
crown  ?  The  tenant  in  tail  must,  necessarily,  have  been  before  the  judges  and 
consented.]  If  the  consent  of  the  Attorney-General  was  necessary,  it  must 
now  be  taken,  that  he  was  consulted  on  the  part  of  the  crown,  and  that  his  con- 
*1Q1    ^^^^  ^^  given.     If  he  did  *not  appear  to  give  consent,  the  reason  for 

•■  his  non-appearance  must  have  been,  that  the  judges,  to  whom  the  act 
was  referred,  and  the  committee,  held,  that  such  consent  was  not  jailed  for. 
But,  however  this  may  be,  all  was  cured  by  the  substituted  lands  being  d'eclared 
to  be  settled  to  the  same  uses  as  were  expressed  in  the  stat.  6  Geo,  1.  [^Gibbs, 
C.  J.  The  substituted  lands  are  to  be  settled  to  the  uses  of  the  old  settlement 
and  act  of  parliament.  Now,  by  the  old  settlement,  the  lands  were  seltled, 
ultimately,  to  the  use  of  Charles  Earl  of  Shrewsbury,  his  heirs  and  assigns  for 
ever.  Here  is  an  early  settlement  and  two  acts  of  parliament ;  by  the  last  act, 
tlie  early  settled  lands  are  to  be  sold,  and  other  lands  are  to  be  bought  and  re- 
settled to  the  same  uses,  but  not  to  the  real  use  which  existed,  namely,  to  the 
use  of  the  crown.  The  act  passed,  as  if  the  crown  had  no  interest  in  it.]  The 
question,  then,  will  be,  whether  the  right  of  the  crown  is  not  saved  by  the  0th 
Geo,  1. ;  and  if  so,  the  right  of  the  crown  to  the  reversion  being  kept  alive  by 
that  statute,  is,  by  reference  thereto,  preserved  in  the  substituted  lands  to  be 
bought  under  the  stat.  43  Geo.  3.  Title  under  an  act  of  parliament,  giving  a 
power  to  trustees  to  sell  in  fee,  is  prima  facie  a  good  title :  it  is  said,  that  such 
title  may  be  defeated  by  a  reversionary  interest  in  the  crown,  but  the  argument 
ab  inconvenienii  may  fairly  be  pressed  home  in  this  case ;  and  the  court  will 
pause,  before  they  decide,  that  a  reversionary  interest  of  this  sort  in  the  crown, 
shall  be  permitted  to  overset  two  such  estate  acts  as  these. 

GiBBS,  C.  J.  The  court  will  take  time  to  consider  this  case;  and  if  we  en- 
tertain, ultimately,  any  doubt  on  it,  we  will  direct  another  argument.  It  is, 
indeed,  a  very  strong  fact  in  this  case,  that,  in  the  body  of  neither  of  the  acts  of 
*on1    P^i^Ii^ment  nor  in  the  settlement  is  the  *crown  noticed ;  and  it  would  be 

•^  very  hard  to  say,  that  the  crown  was  a  party  to  these  acts.  We  will 
certify  our  opinion. 

Cur.  adv.  vxdt. 

The  following  certificate  was  afterwards  sent : 

Vfe  have  heard  this  *case  argued  ;  we  have  considered  it,  and  are  of  opinion, 
that  the  said  George  Mliford  is  not  seised  in  absolute  fee-simple  of  the  said 
premises  called  tieath^s  Land,  mentioned  in  the  said  indenture  of  release  of 
the  26th  of  Jt//y,  1814.t 

V.    GiBBS. 

J.  A.  Park. 

J.    BURKOUOH. 
t  For  the  decisioA  faring  on  this  case,  see  4  Cruise  Dig,  p.  518,  to  544. 
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RICHARD  SHARP  SPENCER,  Conusor.t 

Fine  amended  by  insertion  of  a  name  not  known  to  belong  to  the  conusor  at  the  time  of 

passing  the  fine. 

Copley,  Serjt.,  moved,  that  a  fine,  passed  in  the  56th  year  of  George  3.  be 
amended,  by  inserting  the  name  of  Sharp^  on  an  affidavit,  which  stated,  tiiat,  at 
the  time  of  passing  the  tine,  it  was  not  known  that  S/iarp  formed  part  of  the 
conusor's  name. 

By  the  court. 

Hat. 

fGibbf,  C.  J.,  was  absent  during  the  whole  of  this  term,  in  consequence  of  indisposition. 


*KE  Y  et.  al.,  Assignees  of  ROBINSON  et.  al.,  v.  FLINT.        [•ai 

[1  Moore  451,  P.  C] 

A.,  previous  to  his  bankruptcy,  deposited  a  bill  of  exchange  with  S„  for  the  specific  pur- 
pose of  raising  money  thereon,  and  B.  advanced  money  on  the  bill:  Held*  that  the 
assignees  of  A,  were  entitled  to  recover  from  B.  the  amount  of  the  bill  in  an  action  of 
trover,  they  having  tendered  to  B.  the  money  advanced  by  him,  though  a  general  balance 
remained  due  from  the  bankrupt  to  B.;  and  that  this  did  not  form  a  case  of  mutual  credit 
within  the  stat.  5  (7.  2.  c.  30. 

Trover  by  plaintiffs,  assignees  of  G,  and  S.  Robinson^  banknipts,  for  a 
bill  of  exchange  for  650/.,  dated  15th  of  May^  1816,  drawn  by  Geraides  and 
Co.,  upon  and  accepted  by  S.  Jackson,  Plea  not  guilty.  At  the  trial  before 
Dallas^  J.,  at  the  London  sittings  after  last  term,  G,  Robinson,  (who  had  ob- 
tained his  certificate)  admitted,  that  S,  Robinson  and  himself  were  considerably 
indebted  to  the  defendant,  prior  to  the  bankruptcy ;  but  stated,  that  the  bill  in 
question  was  given  by  them  to  the  defendant,  not  as  a  satisfaction  of  their  debt, 
but  merely  as  a  deposit  for  the  express  purpose  of  raising  money  upon  it ;  that 
the  defendant  when  the  bill  was  so  deposited,  refused  to  discount  it,  but  advanced 
39/.  in  bank  notes,  and  a  check ;  and  on  a  subsequent  day  accepted  a  bill  of  tlie 
bankrupts  for  116/.  which  he  afterwards  paid  ;  and  that  he  promised  to  make 
further  advances,  which  he  never  did.  The  plaintiffs,  before  the  commence- 
ment of  the  action,  demanded  the  bill  from  the  defendant,  and  tendered  to  him 
155/.,  the  amount  which  he  had  advanced  upon  it.  Dallas,  J.  under  whose 
direction  the  jury  found  a  verdict  for  the  plaintiffs,  reserved  the  point,  whether 
the  assignees  had  a  right  to  recover  from  the  defendant,  without  allowing  him 
the  general  balance  due  from  the  banknipts ;  the  question  being,  whether  this 
was  a  case  of  mutual  credit  within  the  stat.  5  G,  2.t 

*Best,  Serjt.,  now  moved  to  set  aside  this  verdict  and  enter  a  nonsuit,  r^^o 
or  to  have  a  new  trial.  He  contended,  that,  although  the  bill  was  de-  *■ 
posited  with  the  defendant  for  the  specific  purpose  above  stated,  the  plaintiffs 
were  not  entitled  to  recover,  until  the  whole  amount  of  the  defendant's  demands 
against  the  bankrupts  had  been  satisfied ;  and  that  this  was  a  case  of  mutual  credit, 
coming  strictly  within  the  meaning  of  stat.  5  G,  2.  He  cited  £x  parte  Deeze^ 
1  Atk.  228,  and  Atkinson  v.  Elliott^  7  T.  R.  378,  wlierein  Ex  parte  Prescott 
was  cited,  observing  that  no  subsequent  decision  had  overturned  these  cases,  or 

t  c,  30,  ji.  28.,  whereby  it  is  enacted,  that  where  it  shall  appear  to  the  commissioners 
that  there  has  been  mutual  credit,  or  that  there  have  been  mutual  debts  between  the 
bankrupt  and  any  other  person,  before  the  bankruptcy,  the  commissioners  or  assiffnees  shaii 
state  ihe  account  between  them,  and  one  debt  may  be'feet  against  another,  and  the  balance 
only  of  such  account  shall  be  paid  on  either  side. 
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narrowed  the  doctrine  laid  down  by  Oroie  and  Lawrence,  Justices,  in  the  latter 
case ;  for  that  the  case  of  Stamford  v.  FtUowes,  1  Marsh.  184,  was  decided  on 
a  collaieral  point ;  namely,  that  one  of  the  partners  had  not  been  made  a  bank- 
rupt. Fie  abo  citeU  Smith  v.  Hodgson,  4  T.  R.  211.  Dallas,  J.  observed, 
Uiai  these  cases  were  collected  in  the  case  of  Olive  v.  Smith,  Ante,  V.  56, 
which  was  now  cited,  and  that  in  Atkinson  v.  Elliott,  the  form  of  action  was 
assumpsit  with  a  set-off.]  Best  contended,  that  £x  parte  Deeze  recognised 
the  principle  which  he  now  sought  to  establish. .  There  the  packer,  as  soon  as 
he  had  packed  the  goods,  was  bound  to  return  them  ;  but  the  court  held,  that 
he  was  entided  to  retain  them,  not  only  till  the  price  of  packing,  but  also  till  all 
other  debts  due  to  him  from  the  bankrupt  were  satisfied.  Here  the  bill  was 
deposited  with  the  defendant  for  the  purpose  of  raising  money :  and  it  would 
counteract  the  beneficial  effects  of  the  stat.  5  G.  2,  if  the  plaintiflfs  were  to 
recover  in  this  case ;  for  the  commissioners  are  not  to  look  to  one  single  trans- 
action, but  to  consider  the  whole  of  the  accounts  between  the  parties,  and  find 
what  debts  may  be  due  on  either  side. 

^2^1  '^Dallas,  J.  This  did  not  appear  to  me  at  tlie  trial  to  be  a  case  of 
-I  mutual  credit;  by  which  expression  I  understand  something  different 
from  mutual  debts.  Mutual  credit  must  mean  mutual  trust;  now  this  attempt 
of  the  defendant  appears  to  me  a  gross  breach  of  trust.  The  bill  of  exchange 
which  forms  the  subject  of  the  present  action  was  entrusted  to  the  defendant  for 
a  specific  purpose,  with  an  express  understanding,  that  it  was  not  to  go  into  the 
general  account.  This  appears  by  the  evidence  given  by  the  bankrupt  at  the 
trial,  which  was,  that  he  obtained  this  bill  from  one  Carlos,  and  gave  for  it  two 
notes,  drawn  by  himself  and  his  partner  ;  that  he  applied  to  the  defendant,  either 
to  discount  it,  or  to  advance  money  on  it ;  that  the  defendant  refused  to  discount 
it,  but  advanced  155/.,  promising  to  make  further  advances,  which  promise  he 
never  fulfilled ;  that  the  bill  was  not  left  on  the  general  account,  but,  for  the 
express  purpose  of  having  money  advanced  ;  that,  on  an  application  for  the  bill 
previously  to  the  bankruptcy,  the  defendant  said  that  he  had  parted  with  it  on 
having  raised  300/.  or  400/.  upon  it ;  and  that  the  bankrupts  had  given  the 
defendant  no  authority  to  pledge  the  bill,  which  he  held  only  as  a  security  for 
the  sums  advanced.  On  these  facts  I  directed  the  jury  to  find  a  verdict  for  the 
plaintiflfs;  and  I  now  think  tliat  the  doctrine  contended  for  by  the  defendant 
would  be  an  exposition  of  the  statute  to  the  encouragement  of  fraud,  and  to  the 
destruction  of  all  its  beneficial  effects. 

Park,  J.     I  am  of  the  same  opinion.     I  can  see  no  color  for  disturbing  this 
decision  of  my  brother  Dallas* 

BuRROUGH,  J.     I  entirely  agree  with  my  brothers.     The  assignees,  having 
^A-y   tendered  the  amount  of  the  sums  ^advanced  by  the  defendant,  were,  under 
^  tlie  circumstances  of  this  case,  entided  to  recover. 

Rule  refused. 


MUSGRAVE  et  al.,  Assignees  of  MOSES  MEDEX,  a  Bankrupt,  v.  ISAAC 

MEDEX.. 

On  the  dissolution  of  partnership  between  B,  and  C,  C  filed  his  bill  in  equity  ogainst  B, 
for  an  account,  A.  admitted  that  he  owed  a  balance  to  the  house  of  B.  <(•  C,  and  was 
made  a  defendant  in  the  suit  in  equity.  C.  applied  to  the  Court  of  Chancery  for  a  writ 
of  %e  exeat  regno  against  A.  for  a  much  larger  sum  than  that  admitted,  alleging  that  to 
be  ihe  balance  due  (o  the  bouse  of  B.  and  C.  The  court  granted  the  writ  for  the  smaller 
sum  only ;  and  A,  was,  accordingly,  held  to  bail  for  the  smaller  sum  which  he  paid  into 
court.    B,  became  bauknipi.    The  assignees  of  £.,  C.  being  one  of  them,  arrested  A, 
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for  the  larger  sum.    This  court  refused  to  discharge  A.  out  of  custody,  on  the  ground 
that  this  case  did  not  come  within  the  principle  nemo  debet  hi*  vexari  pro  eadem  causa. 

The  defendant,  in  this  case,  had  been  resident  at  Gibrfiltar,  receiving  con- 
signments of  goods  from  the  co-partnership  of  Muagrave  and  Mose$  Afedex,  for 
sale.  This  co-partnership  was  dissolved  in  June,  1814;  and,  thereupon,  Mud- 
grave  filed  a  bill  in  chancery  against  Moses  Medex,  for  an  account  of  the  co- 
partnership concern ;  and,  a  receiver  having  been  appointed,  the  defendant, 
shortly  after  his  arrival  in  iHis  country  from  Gibraltar,  in  August,  1814, 
delivered  to  the  receiver  an  account  of  sales  consigned  to  the  defendant,  together 
with  an  account  current  between  the  defendant  and  the  co-partnership ;  by 
which  it  appeared,  that  a  balance  of  350/.  sterling  was  due  from  the  defendant 
to  the  partnership.  Shortly  afterwards,  the  defendant  was  made  a  defending 
party  to  the  suit  instituted  by  Musgrave,  who  applied  to  the  Court  of  Chancery 
for  a  writ  of  ne  exeat  regno  on  an  affidavit,  which  stated  the  accounts  between 
the  defendant  and  the  co-partnership,  and  made  the  defendant  debtor  to  the  co- 
partnership, *to  the  amount  of  3387/.  198.,  being  the  balance  of  the  p^,^^ 
accounts,  as  therein  stated.  The  court  refused  to  grant  the  writ  for  any  ^ 
larger  sum  than  the  balance  admitted  to  be  due  by  the  defendant,  namely,  the 
sum  of  350/.,  for  which  sum  the  defendant  was  accordingly  arrested  and  held  to 
bail.  The  defendant  gave  bail  for  this  sum,  and,  in  the  progress  of  the  suit, 
the  money  was  paid  into  court,  whereby  the  defendant  discharged  iiimself  from 
all  money  due  to  the  co-partnership.  The  defendant  filed  his  answer  to  the 
suit,  in  August,  1815 ;  and  Musgrave,  after  that  time,  took  no  steps  in  the  suit. 
Moses  Medex  became  bankrupt  in  March,  1817.  No  application  had  been 
made  on  behalf  of  the  assignees,  of  whom  Musgrave  was  one :  but,  on  the  27th 
of  September  following,  the  defendant  was  arrested  at  the  suit  of  the  assignees, 
for  4000/.  and  upwards,  for  money  had  and  received  by  the  defendant  for  the 
use  of  the  co-partnership  of  Medex  and  Musgrave,  that  being  the  same  sum  on 
account  of  which  the  writ  of  ne  exeat  regno  was  applied  for. 

jBest,  Serjt.,  now  moved,  that  the  defendant  should  be  discharged  out  of 
custody,  on  the  ground  that  Musgrave,  having  before  applied  for  a  writ  of  ne 
exeat  regno,  for  this  same  sum,  the  rule  of  law  nemo  debet  bis  vexari  pro  eadem 
causa  applied. 

Sed  per  curiam.  That  principle  does  not  apply  to  this  case.  In  order  to 
make  the  proceeding  vexatious,  it  must  clearly  appear,  that  the  cause  of  action 
is  the  same  with  that  on  which  former  process  has  been  had.  A  motion  to  set 
aside  proceedings  in  this  court,  on  account  of  a  suit  pending  in  equity,  was 
never  granted.  The  plaintiff  claims  the  whole  sum  in  equity  as  well  as  at  law, 
and  the  writ  was  granted  dioerso  intuitu.  No  Aground  is  disclosed  to  r-,nA 
us,  on  which  the  party  ought  to  be  discharged.  L  ^^ 

Rule  refused. 


HINDLE  V.  BIRCH  and  HEYGATE,  SherifT  of  MIDDLESEX. 

[1  Moore.  455.  S.  C] 

After  trial,  an  affidavit,  tending  to  impeach  a  verdict  by  stating  corrupt  motives  in  one  of 

the  jurroYs,  cannot  be  received. 

Action  agafnst  the  sheriff,  for  taking  insufficient  sureties  on  a  replevin  bond. 
At  the  trial,  before  Park,  J.,  at  the  lAindon  sittings  after  last  term,  contradiciurv 
evidence,  as  to  the  sufficiency  and  solvency  of  one  of  the  sureties,  was  left  \o 
the  jury,  for  their  determination,  by  the  learned  judge:  who  stated,  on  the 
authority  of  HindU  v.  Blades,  Ante,  Y.  225.  S.  C.  1  Marsh.  27,  that  if  ihe 


26] 


8  Taunton.  25 


aureties  were  apparently  responsible,  that  was  sufficient  to  discharge  the  sheriC 
The  jury  found  a  verdict  for  the  plaintiff. 

Vauglwriy  Serjt.,  now  moved  to  set  aside  this  verdict,  and  have  a  new  trial, 
on  two  grounds;  first,  because  the  verdict  was  against  evidence  ;  and,  secondly, 
on  an  affidavit  of  a  sheriff's  officer,  which  stated,  that  after  the  trial,  one  of  the 
jurymen  said  to  him,  "One  of  your  brother  officers  lately  was  served  out,  in 
an  action  of  HindWit :  he  played  me  a  dirty  trick  once,  and  I  was  determined 
to  give  him  a  lif\  whenever  I  could."  He  admitted,  that  it  had  been  decided 
that  the  court  would  not  admit  the  affidavit  of  a  juryman,  to  show  that  the 
verdict  proceeded  on  corrupt  grounds.  False  v.  Delaval^  1  T.  li.  11,  but  urged, 
that  the  court  would  receive  such  information  from  another  source. 
*271        ^Dallas,  J.     On  the  first  point,  there  can  be  no  ground  for  application 

-I  to  the  court.  The  question  was  a  mere  question  of  fact  for  the  determi- 
nation of  the  jury,  and  they  have  disposed  of  it.  Then,  as  to  the  second  point, 
I  know  of  no  instance,  in  which  the  loose  declaration  of  a  juryman,  made  after 
trial,  has  been  received,  to  draw  into  question  a  verdict,  to  which  he  has  been 
a  party ;  no  instance  is  adduced,  in  which  such  an  affidavit  as  that  now  before 
U8  has  been  received ;  nor  do  I  believe  that  such  an  affidavit  ever  has,  in  any 
case,  been  received.  If  such  an  attempt  should  be  sanctioned,  it  would  be  of 
the  worst  precedent ;  for  it  would  tend  to  draw  the  administration  of  justice 
into  disrepute. 

Park,  J.,  after  speaking  to  the  merits  of  the  case,  expressed  himself  to  be  of 
the  same  opinion. 

BuRROUGH,  J.  It  would  be  of  the  most  serious  danger,  if  any  nonsense 
which  a  juryman  chooses  to  utter  could  be  afterwards  received  to  impugn  the 
verdict,  which  he  has  joined  in  giving.  I  am  totally  adverse  to  such  a  motion; 
and,  in  tlie  strongest  way,  oppose  the  granting  of  the  rule. 

Rule  refused. 


WHITE,  Demandant;  GREGORY,  Tenant;  HERNE,  Vouchee. 
Recovery  amended  by  inserting  an  omission  in  the  name  of  the  vouchee. 

Copley,  Serjt.,  moved  to  amend  this  recovery,  in  which  Pettr  Jolm  Everett 
Buckworth  Heme  was  vouched  to  warranty,  his  name  being  Peter  Sone  John 
Everett  Buckworth  Herne^  by  inserting  the  omission. 

By  the  court, 

Bat. 


*28]  "THACKERAY  et  al.  v.  TURNER. 

[1  Moore.  457.    S.  C] 

A,  sued  out  a  ca.  ta.  against  B.,  who,  hsving  put  in  bail,  became  bankrupt  and  obtnined 
bis  certificate ;  A,,  in  about  two  months  at'terwards,  signed  an  agreement  lo  accept  a 
composition  from  JB.,  provided  all  his  creditors  would  accept  the  same;  afcwdaysatier 
the  ftienaiure  of  the  agreement  by  A„  execution  was  levied  by  him  on  B,'s  bail :  HclJ, 
that  the  ea.  »a.  against  the  principal,  and  all  the  proceedings  against  the  bail,  must  be 
set  aside;  but  that,  as  the  bail  had  so  long  delayed  their  application,  they  could  only  be 
relieved  on  payment  of  costs. 

The  defendant  was  arrested  at  the  suit  of  the  plaintiffs  in  Trinity  term,  1810, 
thereupon  special  bail  was  put  in.     On  the  i9th  of  November  in  the  same 
Vol.  IV.— 4  C 
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year,  the  defendant  became  bankrnpt.  A  certificate  granted  by  his  creditors 
dated  the  4th  of  Janvary,  1817,  was  left  for  allowance  on  the  8th,  on  which 
day  notice  was  given  in  the  gazette;  the  certificate  was  allowed  on  the  2l8t  of 
^^pril  following.  By  an  instrument  dated  the  10th  of  Aprils  1817,  but  not 
signed  by  the  plaintiffs  till  the  I4th  o(  June  following,  (various  creditors  having 
come  in  from  time  to  time  between  the  two  last-mentioned  dates,  and  the 
plaintiffs  not  having  come  in  till  the  14th  of  June,)  an  agreement  was  entered 
into  by  the  principal  part  of  the  defendant's  creditors  to  accept  the  sum  of  10^. 
in  the  pound  on  their  respective  debts,  if  paid  on  or  before  the  10th  of  July  then 
next ;  provided,  that  ail  the  creditors  would  accept  the  same,  and  receive  at  the 
same  time,  the  defendant's  note,  at  two  years,  for  the  remaining  10^.  On  the 
21st  o{  June  an  execution  was  levied  on  the  bail  for  123/.  O9.,  the  amount  of  the 
damages  and  costs  in  the  action  ;  which  sum  was  paid  by  the  bail.  A  writ  of 
ca.  9a.,  tested  the  I2th  of  February,  1817,  was  issued  against  the  defendant  on 
the  23d  of  Aprii,  and  delivered  to  the  sheriff  on  the  25th.  To  the  first  ca.  m. 
nihil  was  returned.  The  first  sci.fa,  against  the  bail  was  tested  on  the  7th  of 
May,  issued  on  the  8th,  and  lodged  with  the  sheriff  on  the  9th ;  the  second  was 
tested  and  issued  on  the  IQih  of  May,  returnable  on  the  morrow  of  IVinity, 
which  was  the  2d  of  June;  and  lodged  with  the  sheriff  on  the  20ih :  and  tlie 
appearance  day  was  the  6th  of  June.  ^Judgment  was  signed  against  the  p^og 
bail  on  the  13th  oi  June,  ^ 

Lens,  Serjt.,  now  moved  to  set  aside  the  writ  of  ca.  sa,  wMth  all  proceedings 
thereon;  and  also  all  proceedings  against  the  bail;  and  to  have  the  sum  of  123/. 
O9.  levied  on  the  bail,  returned,  on  two  grounds.  First,  because,  the  certificate 
being  complete  on  the  21st  o{  April,  all  subsequent  proceedings  had  to  fix  the 
bail  were  nugatory.  Secondly,  because  the  plaintiffs,  (although  judgment  was 
signed  on  the  1 3th  o(  June,)  had,  at  an  earlier  period,  entered  into  a  contract  to 
take  IO9.  in  the  pound.  And  he  urged,  that  although  no  time  was,  in  point  of 
fact,  given,  the  plaintiAs  had,  by  that  agreement,  discharged  the  bail. 

HuUock,  Scijt.,  shewed  cause  in  the  first  instance.  As  to  the  first  ground, 
in  order  to  discharge  the  bail,  it  is  necessary  to  show  that,  when  the  agreement 
forgiving  the  principal  further  time  was  entered  into,  the  bail  were  not  fixed; 
and  that  their  situation  was  altered  by  such  a  proceeding.  If  a  principal  were 
to  give  a  warrant  of  attorney  for  payment  by  instalments,  the  bail  would  be  dis- 
charged, because  they  would  be  thereby  prevented  from  surrendering  their  prin- 
cipal, who  would  also  be  saved  harmless  until  default  in  payment  of  the  instal- 
ments; but  there  is  no  case  in  which  bail  has  been  held  entitled  to  enter  an 
exonerefer,  where  they  were  fixed  at  the  time  when  an  agreement  was  entered 
into  between  a  plaintiff  and  their  principal.  In  Thomas  v.  Young,  15  East, 
617,  the  bail  were  held  to  be  discharged,  because  their  situation  was  altered ; 
for  the  same  reason  were  they  held  entitled  to  their  discharge  in  liowsjield  v. 
Trowtr,  Ante,  iv.  456;  and  though  the  agreement  is  dated  the  10th  o^  April,  it 
was  *not  executed  by  the  plaintiffs  till  the  14th  of  June;  when  the  bail  r^nr. 
were  fixed,  having  lost  the  time  allotted  to  them  to  surrender  their  princi-  ^ 
pal.  [Burrough,  J.  At  the  end  of  four  days  ex  gratia  after  the  return  of  the 
writ  of  capias  ad  satiafaciendum  the  bail  are  fixed.]  The  bail,  therefore,  were 
fixed  here,  and  in  no  case  which  can  be  cited  will  the  bail  be  found  to  have 
been  fixed.  In  the  next  place,  it  does  not  appear  that  the  bankrupts  ever  per- 
formed the  terms  of  the  agreement;  which  was,  that  tlie  plaintiffs  should  accept 
IO9.  in  the  pound,  provided  all  the  creditors  would  accept  the  same.  [Bur- 
rough,  J.  This  fact  is  as  clear  for  you  as  the  other  is  against  you.]  'rhere 
certainly  is  some  difficulty  on  the  former  fact,  since  the  cases  of  Slannin  v. 
Partridge,  14  East,  599,  and  HWison  v.  fVhUaker,  Ante,  vii.  53.  S.  C.  2 
Marsh,  383;  but,  in  both  cases,  the  bail  were  only  relieved  on  payment  of  costs. 
Brickwood  v.  Annisi  is  nearly  in  point  to  prove,  tliat,  if  a  creditor,  having  sued 

t  Ante,  V.  6U.  S,y  C.    1  JUarth,  250. 
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oat  a  ea.  so,  against  a  principal,  ofTer  to  accept  a  composition,  if  his  other  cre- 
ditors would  accede  to  it,  and  give  him  time  to  make  terms  to  such  creditors, 
the  hail  is  not  discharged  on  failure  of  such  composition. 

Lena,  Seijt.,  as  to  the  costs,  contended,  that  the  notice  in  the  Gazette  having 
been  so  early  as  February ,  the  plaintifts  had  proceeded  since  in  mere  despite ; 
and  that,  after  such  a  delay,  they  were^  not  entitled  to  their  costs.     But, 

The  courts  under  the  circumstances  of  delay  attending  this  application  on 
behalf  of  the  bail,  relieved  them  by  making  the 

Rule  absolute  only  on  payment  of  costs. 


•31]  ♦SELLERS  v.  BICKFORD. 

[1  Moore  460.  S.  C] 

To  debt  on  bond  conditioned,  that  the  defendant  should  not  open  a  shop  within  a  certain 
distance  of  promises  demised  to  him  by  the  plainiiff,  the  defendant  pleaded  the  leave 
and  license  of  the  plaintiff*:  Held,  that  such  plea  was  bad,  on  general  demurrer. 

Debt  on  bond,  whereof  the  condition,  (after  reciting  that  the  defendant  hnd 
by  indenture  between  the  parties,  for  the  considerations  therein  mentioned,  sold 
and  assigned  to  the  plaintiff  a  lease,  made  between  Gaskeli  and  the  defendant, 
of  the  messuage  and  premises  thereby  demised,  situate  in  Tottenham  Court 
Roady  then  in  the  defendant's  occupation,  for  the  residue  of  the  term  of  years 
by  tliat  lease  granted;  and  all  the  defendant's  interest  in,  and  good-will  or  cus- 
tom belonging  to  his  trade  or  business  of  a  general  shopkeeper,  and  dealer  in 
coals,  carried  on  by  him  in  the  said  messuage  and  premises,)  was,  that  tiie 
defendant  should  not  at  any  time  or  times  thereafter,  by  himself,  or  by  any 
other  person  or  persons,  for  or  on  his  account,  or  for  his  use,  beneiit,  or  behoof, 
open,  keep,  hold,  or  maintain,  or  cause  or  procure  to  be  opened,  held,  kept,  or 
maintained,  a  shop  in  the  chandlery  line,  or  as  a  general  shopkeeper,  or  dealer 
in  coals,  wholesale  or  retail,  or  otherwise,  in  Tottenham  Court  RoatU  or  within 
the  distance  of  three  quarters  of  a  mile  from  the  said  shop  and  premises  in  7*0/- 
tenham  Court  Rocut  aforesaid.  Breach,  that  the  defendant  did  on  his  own 
account  open,  hold,  keep,  and  maintain  a  shop  as  a  dealer  in  coals  in  Totten" 
hum  Court  Road^  within  the  distance  of  three  quarters  of  a  mile  from  the  said 
shop  and  premises.  The  defendant  pleaded,  that  he  the  defendant,  by  the 
leave  and  license  of  the  plaintiff,  did,  on  lus  own  account,  open,  hold,  keep,  and 
maintain,  a  shop,  as  a  dealer  in  coals,  in  Tottenham  Court  Road  aforesaid, 
within  the  distance  of  three  quarters  of  a  mile  from  the  said  shop  and  premises. 
Demurrer  and  joinder. 

*321  ^RlosMetf  Serjt,  in  support  of  the  demurrer.  The  question  is,  whether 
-^  an  obligation  by  deed  can  be  altered  or  discharged  without  deed.  If  one 
make  a  promise,  he,  to  whom  the  promise  is  made,  may,  before  breach,  dis* 
charge  it  by  parol ;  but,  afler  breach,  no  discharge,  save  by  deed,  ia  good.  Com. 
Dig.  Aasumpaity  tit.  G.  Accord  and  satisfaction  cannot  be  pleaded  before 
breach,  without  deed,  for  it  enures  as  a  release  of  the  covenant,  Roberts  v. 
Stoker^  Palmer,  110.  After  breach,  accord  and  satisfaction  may  be  pleaded 
without  deed,  for  that  is  not  in  discharge  of  the  covenant,  but  of  the  breach  only, 
Peytoe^s  case,  9  Rep.  77,  Biake*$  case,  0  Rep.  44.  The  license  here  pleaded 
is,  in  effect,  a  discharge  of  the  covenant  after  breach,  otherwise  than  by  deed. 
In  JJitler  v.  Holland,  3  T.  R.  590,  which  is  in  point.  Lord  Kenyan  mentions 
an  action  brought  by  Garrick  against  Barry ^  where  it  appeared,  that  the  plain- 
tiflf,  as  manager  of  a  theatre,  had  given  the  defendant  a  parol  license  to  be  ab« 
sent;  but,  as  the  articles,  on  which  the  action  was  founded,  required  such  a 
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license  to  be  in  writing,  the  court  held,  that  the  parol  agreement  was  no  answer 
to  the  action.  If  there  be  a  covenant  not  to  assign,  a  parol  license  does  not  dis- 
charge the  lessee.  Boe^  dem.  Gregson  v.  Harrison^  2  T.  R.  425 ;  nor  can  a 
parol  agreement  to  waive  an  award  be  pleaded  to  an  action  on  an  arbitration 
bond,  Braddick  v.  Thompson,  8  East,  344;  for  the  defendant  shall  not  plead  a 
collateral  agreement  by  parol  to  invalidate  a  claim  arising  on  deed,  his  only 
remedy  being  by  a  cross  action.  In  Ibrtescue  ▼.  Brograve,  Styles,  8,  the 
defendant,  to  an  action  for  breach  of  covenant,  pleaded  a  subsequent  parol  agree- 
ment, and  the  plea  was  held  bad.  Blemerhasset  *v.  Piersoth  3  Lev.  r^on 
234,  and  Hayford  v.  Andrews^  Cro.  Eliz.  697,  show  that  where  a  parol  ^ 
agreement  to  defer  payment  of  the  money  due  on  a  bond,  is  pleaded,  such  plea 
will  be  bad.  The  covenaru  not  to  assign  without  writing  is  introduced  into 
leases,  for  the  express  purpose  of  enabhng  the  lessor  lo  Ticense  an  assignment, 
without  a  release  or  deed. 

Onslow,  Serjt.,  contra,  admitted,  that,  as  the  cases  were  settled,  he  could  not 
say  that  the  condition  was  void ;  he  was  proceeding,  but  the  court  interposed. 

Dallas,  J.  We  have  not  a  grain  of  doubt  upon  this  case.  To  aigue  with 
effect,  the  defendant  must  contend  that  a  covenant  that  is  an  obligation  by  deed, 
can  be  discharged  without  deed  by  license  in  writing.  Braddick  v.  Thompson 
is  in  point;  and  Tfiompson  v.  Brown,^  lately  decided  in  this  court,  governs  the 
present  case. 

Judgment  for  the  plain liif. 

t  Ante,  vii.  656.  5.  C.    1  B.  Moort,  358. 


HARVEY  V.  GOODFORD. 

[1  Moore  464,  S.  C] 

A  declaration  was  delivered  on  the  essoign  day  of  Hilary  term,  and  an  imparlance  to 
Ea9ter  term  was  obtained  by  the  defendant.  In  that  term  a  rule  to  plead  was  given, 
but  no  demand  of  plea  was  made.  The  plaintiff  having,  in  Trinity  terra,  signed  judg- 
ment as  for  want  of  a  plea:  Held,  that  the  judgment  was  irregularly  signed,  that  all 
the  proceedings  thereon  must  be  set  aside,  and  all  further  proceedings  be  stayed. 

A  WRIT  of  capias  ad  respondendum  had  issued  against  the  defendant,  return- 
able in  Midiadmas  term  last.  The  declaration  was  delivered  on  the  20th 
o^  January,  the  essoign  day  of  Hilary  term,  indorsed  to  plead  within  the  four 
first  days  of  that  term;  when  it  was  objected  to,  as  being  *too  late  for  a  r-^^^ 
plea  of  that  term,  and  returned  to  the  plaintiff's  attorney.  On  the  1^1  st  >- 
of  January  the  declaration  was  again  delivered,  when  an  imparlance  till  Easter 
term  was  obtained.  In  that  term  a  rule  to  plead  was  given,  but  no  demand  of 
plea  was  made ;  whereupon,  on  the  first  day  of  last  Trinity  term,  a  second  rule 
to  plead  was  given.  On  the  9th  of  June,  a  demand  of  plea  was  made,  and  or. 
the  following  day  judgment  was  signed. 

Pell,  Serjjt.,  on  a  former  day  had  obtained  a  rule  nisi  to  set  aside  the  judg- 
ment in  this  case,  and  all  proceedings  thereon  for  irregularity,  with  costs ;  and 
also  to  stay  all  further  proceedings. 

Onslow,  Serjt.,  now  showed  cause  against  the  rule,  contending  that,  under 
these  circumstances,  the  plaintiff  was  entided  to  judgment.     But 

The  court,  on  communication  with  their  officer,  held,  that  the  judgment  was 
irregularly  signed ;  for,  the  declaration  being  delivered  on  the  essoign  day  of 
Hilary  term,  it  was  too  late  for  a  plea  of  that  term ;  the  defendant,  therefore,  had 
an  imparlance  to  Easter  term,  when  the  plaintiff  failed  to  demand  a  plea,  but 
signed  judgment  as  of  Trinity  term.     They,  therefore,  made  the  rule 

Absolute. 
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♦HOLMES  V.  BLOGG. 

[1  Moore.  Mq%,    S.  C] 

Plaintifif,  an  infant,  entered  into  partnership  with  an  adult.  The  partners  took  a  lease  of 
premises  from  the  defendant,  for  the  purpose  of  carrying  on  their  trade;  the  premium 
tor  which  lease  was  Paid  for,  half  bv  the  infant  in  cash,  and  the  other  half  by  bills  drawn 
by  the  defendant  anci  accepted  by  the  plaintiff,  in  the  joint  names  of  himself  and  part- 
ner. The  infant,  the  day  after  he  became  of  age,  dissolved  the  partnership;  and  four 
months  after  such  dissolution,  the  defendant  sued  the  adult  partner  alone  on  one  of  the 
bills,  accepted  a  surrender  of  the  lease  from  him,  abandoned  his  aciion,  and  destroyed 
the  other  bills:  held,  that  these  facts  ought  to  have  been  left  to  the  juinr  to  determine 
whether  the  defendant  had  not  dispensed  with  formal  notice  and  disamrmance  of  the 
contract,  and  that  the  plaintiff  had  been  improperly  nonsuited. 

Assumpsit  for  money  paid  to  the  defendant  by  the  plaintiff,  during  his  infancy. 
The  declaration  consisted  of  the  common  money  counts.  Plea,  the  general 
issue.  At  the  trial,  before  Park^  J.,  at  the  London  sittings  after  Easter  term, 
1817,  it  appeared,  that  in  March,  1816,  the  plaintiff  had  entered  into  partner- 
ship, in  the  trade  of  shoe-making,  with  Taylor,  an  adult ;  and,  for  the  purpose 
of  carrying  on  that  trade,  the  partners  took  a  lease  of  certain  premises  from  the 
defendant.  The  lease  purported  to  be  granted  by  the  defendant,  in  considera- 
tion of  315/.  paid  by  the  plaintiff  and  Taylor,  the  receipt  whereof  from  the 
plaintiff  and  Taylor,  was  indorsed  on  the  lease.  Of  this  sum,  157/.  (the  money, 
to  recover  which  this  action  was  brought)  was  paid  down  by  the  plaintiff,  in 
the  presence  of  Taylor;  and  bills  were  drawn  by  the  defendant  for  the  remain- 
der of  the  sum,  and  accepted  by  the  plaintiff,  in  the  joint  names  of  himself  and 
his  co-partner,  Taylor,  The  first  of  these  bills  was  payable  at  four  months. 
Aj  the  time  of  these  transactions,  the  plaintiff  was  an  infant;  he  became  of  age 
in  June,  1816,  and,  on  the  day  following  that  event,  he  dissolved  the  partner- 
ship with  Taylor;  but  his  name  remained  over  the  door  for  three  weeks  after- 
wards. In  September,  1816,  Taylor,  entered  into  a  new  arrangement  with  the 
defendant,  by  which  he  got  a  remission  of  part  of  the  rent,  and  the  taxes  were 
paid  for  him  by  the  defendant.  When  the  first  bill  became  due,  it  was  dis- 
honored, and  the  defendant  sued  Taylor  alone ;  who  compromised  the  ac:ion 
*^rl  ^'i^^iout  the  knowledge  of  the  *plainti6',  by  surrendering  the  lease  to  be 
-^  cancelled.  The  bills  not  due  were  then  destroyed.  A  book  kept  by  the 
plaintiff,  containing  particulars  relative  to  the  partnership  account,  was  pro- 
duced; wherein  the  sum  in  question  was  entered  in  his  own  liiindwrtting, 
amongst  other  payments  made  by  him,  as  a  payment  on  account  of  the  partner- 
ship. Park,  J.,  was  of  opinion,  that  this  money  having  been  paid  upon  a  part- 
nership account,  could  not  be  recovered  back  by  one  of  those  partners,  on  whose 
account  the  payment  was  made ;  but,  independently  of  that,  expressed  himself 
to  be  of  opinion,  that  as  the  lease  of  March,  1816,  was  only  voidable,  the  infant 
ought  to  have  avoided  it,  within  a  reasonable  time  after  he  came  of  age.  l^he 
infant  dissolved  the  partnership  the  day  after  he  came  of  age,  and  might.,  there- 
fore, have  avoided  the  lease  at  an  earlier  period.  On  these  grounds,  the  learned 
Judge  nonsuited  the  plaintiff. 

Best,  Serjt.,  in  the  last  term,  had  obtained  a  rule  nisi  to  set  aside  the  nonsuit, 
and  have  a  new  trial. 

Copley,  Serjt.,  how  showed  cause.  If  an  infant  continue  in  possession,  after 
his  fuU  age,  of  lands  demised  to  him  during  his  minority,  he  afiirms  the  lease, 
and  makes  himself  liable  for  arrears  of  rent  incurred  before,  1  Ro.  Abr.  731, 1. 
45.  If  one  leases  to  an  infant,  which  purports  a  benefit  to  him,  there  is  no  need 
of  any  positive  act  of  confirmation  :  if,  indeed,  he  does  any  positive  act  of  con- 
firmation, he  is  bound  in  an  instant.  In  order  to  the  avoidance  or  confirmation 
of  such  a  contract,  the  infant  must  make  his  election  within  a  reasonable  time 
In  Doe,  dem.  Bromfield,  v.  Smitl^  2  T.  R.  436,  the  delay,  of  a  year  was  held 
uareaffonable ;  but  the  court  said,  that  if  notice  had  been  given  within  a  week 

c2 
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or  a  fortnight,  such  notice  would  have  *been  reasonable.  The  principle  p«^^ 
of  that  case  is  applicable  here,  for  the  plaintiff  continued  in  possession,  as  ^ 
far  as  the  knowledge  of  the  lessor  extended,  for  four  months.  [_DaUa8,  J. 
The  case  of  Boe^  dcm.  Brornfield  y.  Smithy  materially  differs  from  the  case 
before  the  court ;  for  the  contract  in  the  former  case  was  not  the  contract  of  an 
infant.]  If  an  infant  convey  his  land,  he  may  have  a  writ  of  dum  fuii 
infra  oetatem;  but  he  must  bring  that  in  a  reasonable  time.  The  true  distinr. 
tion  between  contracts  for  an  interest  in  land,  and  contracts  for  the  sale  of  goods, 
is,  that,  in  the  former,  the  contract  is  in  force  suo  vigore,  and  binds  the  infant, 
if  no  communication  be  made ;  in  the  latter,  there  must  be  a  positive  act  of  con  * 
iirmation.  In  the  case  of  Kirton  v.  Elliott,  2  Bulst.  60,  the  doctrine  relative 
to  infant  lessees  is  clearly  laid  down ;  and,  there,  the  infant  lessee  was  held 
liable  to  the  rent,  haugl^on,  J.,  in  that  case  says,  "  If  a  lease  be  made  of  an 
acre  of  land  to  an  infant,  rendering  100/.  rent  by  the  year,  and  he  doth  occupy 
and  enjoy  this,  he  shall  be  charged  with  the  rent,  he  being  here  to  be  taken  as 
a  purchaser."  [Park,  J.  In  Ecelvn  v.  Chichester,  Mr.  Justice  Votes,  3  Burr. 
1710,  cites  the  case  o{  Kirton  v.  Elliott,  and  confirms  the  doctrine  there  laid 
down.]  There  being  no  communication  of  the  dissolution  of  the  partnership 
to  the  lessor,  and  one  of  the  partners  continuing  in  possession,  that  is  the  pos- 
session of  both.  The  defendant  knew  not,  till  the  time  of  the  new  arrangement 
with  Taylor,  that  the  plaintifl*  was  an  infant ;  he  never  knew,  that  the  money 
for  which  this  action  is  brought,  was  the  plaintiff's  money  only.  The  money 
was  all  paid  together,  half  by  bills  accepted  in  the  partnership  name,  the  other 
half  by  cash ;  which,  therefore,  was  the  cash  of  the  'partnership.  If  the  r^^c. 
plaintiff  can  recover  this  sum  of  money  from  the  deff^ndant,  what  remedy  ^ 
has  the  defendant  for  the  other  moiety,  as  against  Taylor  ?  It  would  be  the 
greatest  injustice  to  allow  Taylor  to  retain  the  property,  and  for  the  defendant 
to  loose  half  the  purchase  money.  The  defendant  could  not  sue  the  plaintiff 
on  the  bills,  because,  in  September,  it  was  known  to  the  defendant,  that  tlie 
])laintifr  was  an  infant ;  and  there  had  been  no  express  promise  to  pay. 

Best,  in  support  of  his  rule.  Whoever  may  have  obtained  the  money  of  an 
infant,  under  circumstances  similar  to  the  present,  the  infant  has  a  right  to  follow 
it  and  recover  it  back  ;  in  such  a  case  the  law  follows  the  justice.  In  the  next 
place,  the  defendant,  by  his  conduct,  has  made  himself  responsible  for  the  acts 
of  the  infant's  partner.  The  cases  cited  on  behalf  of  the  defendant  do  not  ap- 
ply ;  for  this  case  stands  on  no  established  rule,  hut  on  its  own  peculiar  circum- 
stances, which  render  it  of  some  importance ;  and,  if  the  doctrine  contended  for 
by  the  defendant  be  admitted,  the  protection  which  the  law  has  thrown  round 
infancy,  may,  by  a  little  dexterity,  be  rendered  of  no  avail.  Here  an  infant  and 
an  adult  become  partners ;  the  adult  has  no  money,  the  infant  has,  and  pays  it 
down;  but  the  adult  gives  bills  for  his  share  of  the  payment:  the  defendant, 
then,  sues  the  aduli  singly  on  the  bills,  recognizing,  by  that  act,  the  infancy  of 
the  other  partner;  and,  finding  he  can  get  nothing  by  the  bills, keeps  the  money 
which  he  has  received  from  the  infant,  and  gets  back  the  lease.  When  this 
bargain  was  made  behind  the  back  of  the  infant,  the  defendant  recognized  his 
infancy,  and  his  disaffirmance  of  the  contract,  previously  entered  into,  on  his 
coming  of  age.  Tiie  case  in  Rollers  Abridgment  is  against  the  defendant;  for 
here,  tiie  infant  does  *not  continue  in  possession,  after  he  arrives  at  the  r^^^ 
age  of  twenty -one  years.  The  premises  were  taken  from  the  defendant  ^ 
for  the  purposes  of  trade  and  not  for  the  plaintiff's  individual  occupation  ;  when, 
therefore,  the  plaintiti' gave  up  the  partnership  he  gave  up  the  lease.  The  case 
of  Doe,  dem.  Bromfield  v.  Smith,  only  proves,  that  when  a  stranger  is  to  make 
an  election,  reserved  to  him  by  the  deed  of  another  about  a  certain  time,  he 
roust  elect  on  or  about  that  time.  If  an  infant  occupy  an  estate,  he  must  pay 
the  rent ;  a/iter,  if  he  do  not  take  or  keep  possession,  so  as  to  exclude  the  pos- 
sibility cf  his  enjoypient  of  it,  or  deriving  benefit  from  it.  Here,  when  the 
infant  put  an  end  to  the  trade,  he  put  an  end  to  the  possibility  of  his  deriving 
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any  benefit  from  the  lease,  k  lease  to  an  infant  is  not  void,  but  only  voidable 
at  his  election ;  and,  if  the  lease  be  beneiicial  to  him,  he  is  liable  to  an  action 
of  debt  for  the  rent  reserved,  KeUey*s  case,  Cro,  Jac*  320.  In  Manby  v.  ScotU 
1  Mod.  137,  Hydti  C.  J.,  said,  **  If  an  infant  give  or  sell  goods,  and  the  vendee 
or  donee  take  them  by  force  of*  the  gift  or  sale,  the  infant  may  have  an  action 
of  trespass  against  him.'*  If  an  infant  part  with  property,  either  real  Vin,  Mr, 
tit.  Infant y  B,  or  personal.  Id.  £,  he  may  recover  it  back  again ;  and,  if  an  in- 
fant pay  money  with  his  own  hands,  the  payment  is  voidable,  and  the  money 
may  be  recovered  back  in  an  action  of  account.  Per  Uohart  C.  J.,  Auaien  v. 
Gtrvai,  Hob.  77. 

Dallas,  J.  In  this  case  some  points  are  clear.  I  agree  that,  in  every  in- 
stance of  a  contract  vbidable  only  by  an  infant  on  coming  of  age,  the  infant  is 
bound  to  give  notice  of  disaffirmance  of  such  contract  in  reasonable  time ;  and, 
if  the  case  before  the  court  were  that  simple  case,  I  should  be  disposed  to  hold, 
*^{I1  ^^^  ^  ^^^  ^infant  had  not  given  express  notice  of  disaffirmance  within 
-'  four  months,  he  had  not  given  notice  of  disaffirmance  in  reasonable  time. 
But  this  is  not  such  a  simple  case,  and  we  must  see  what  are  the  circumstances 
of  it.  The  facts  are  these.  The  plaintiff,  being  under  age,  entered  into  part- 
nership, for  the  purpose  of  carrying  on  trade  with  Tat/lor;  and  the  two  persons 
executed  a  lease,  by  which  tliey  became  tenants  to  the  defendant.  The  trade 
was  carried  on  by  both  parlies,  until  the  plaintiflf  became  of  age ;  on  the  day 
after  that  event,  the  infant  gave  notice  to  Taylor^  of  the  dissolution  of  the  part- 
nership, and  his  name  was  soon  afterwards  removed  from  the  door.  This  I 
admit,  could  have  no  effect,  as  far  as  the  l^sor..was  concerned ;  but,  it  appears 
most  improbable,  that  the  infant  should  have  intended  to  continue  tenant  of  the 
premises,  when  he  had  given  up  the  trade.  Here,  agnin,  it  was  necessary  that 
notice  should  be  given  ;  but  the  question  is,  wliether  the  defendant  has  not  so 
treated  the  plaintiff  as  to  dispense  with  notice  of  disaffirmance  in  any  formal 
shape  ?  What  is  the  defendant's  conduct?  Why  should  he  sue  Taylor  only, 
on  the  bills  to  which  the  plaintiff  was  also  a  party,  if  he  had  not  considered, 
that  the  lease,  for  which  those  bills  were  given  in  part  payment,  was,  as  far  as 
the  plaintifi*  was  concerned,  at  an  end  ?  The  defendant  then  comes  to  an  en- 
tirely new  arrangement  with  Taylor  respecting  the  leuse,  and  putting  aside  all 
question  concerning  the  effect  of  the  surrender  by  one  of  two  joint  tenants,  he 
receives  from  Taylor  a  surrender  of.  the  lease,  in  consideration  of  the  defend- 
ant's staying  proceedings  against  him  upon  the  dishonored  bill,  and  releasing 
him  from  his  liability  to  the  other  bills  ;  and  all  this  is  done  without  the  know- 
ledge or  privity  of  the  plaintiff*.  What  right  had  the  defendant  to  act  thus,  if 
he  still  contemplated  the  plaintiff  as  a  joint  lessee  with  Taylor?  The  question, 
•All  then,  is  whether  the  jury  *would  not  have  been  of  opinion,  if  the  facts 
•■  had  been  left  to  them,  that  the  defendant  had  dispensed  with  formal  notice 
of  disaffirmance.  To  give  the  jury  an  opportunity  of  forming  an  opinion  upon 
these  facts,  I  think  that,  in  this  case,  there  should  be  a  new  trial ;  but,  what- 
ever I  may  think,  as  to  the  reasonableness  or  unreasunubleness  of  time  of  giving 
notice  of  disaffirmaflce,  I  give  no  opinion  thereon,  being  unwilling  further  to 
burthen  a  case  already  sufficiently  difficult, 

BiTRROUGH,  J.  The  form  of  the  action  is  or  is  not  correct,  according  to  the 
plaintiti's  right  to  recover.  It  is  a  strong  fact,  that  the  plaintiff  dissolved  the 
partnership  the  day  after  he  became  of  age,  leaving  the  house,  which  was  part 
of  the  partnership  effects,  in  the  possession  of  Taylor.  Then,  how  does  the 
defendant  treat  Taylor  9  he  treats  him  as  the  person  having  the  sole  possession 
of  the  lease ;  and  the  fact  is,  that  Taylor  alone  was  left  in  possession  of  the 
premises.  That  the  defendant  does  so  treat  Taylor,  is  clear ;  for,  having  sued 
iiim  on  one  bill,  the  defendant  abandons  his  action,  releases  him  from  the  pay- 
ment of  the  other  bills,  and  says,  you  shall  give  me  up,  in  return,  the  lease  : 
solely  and  entirely  treating  Taylor  as  the  person  entitled  to  this  lease,  as  the 
person,  to  whom  alone  he  looks  for  rent,  and  whom  he  acquits  of  the  rect« 
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Neither  party  seem  to  dream,  that  the  plaintifT  han  any  thing  to  do  with  the 
lease.  These  are  very  strong  facts,  such  as  ought  to  be  dealt  with  by  a  jury  ; 
and  I,  therefore,  think,  that,  in  this  case,  there  ought  to  be  a  new  trial. 

Park,  J.  This  case  has  taken  a  singular  turn,  for  the  points,  on  which  my 
hicthers  decide,  are  wholly  alien  to  the  points  saved,  and  on  which  the  case 
was  moved.  In  all  the  cases,  it  has  been  allowed  to  infants  at  full  age,  to  affirm 
or  disaffirm  contracts  made  by  them  *durtng  infancy ;  but  do  those  cases  r^jn 
go  the  length  of  saying,  that  an  infant  may  take  three  or  four  montlis  to  ^ 
make  his  election  ?  it  strikes  me,  that  it  is  absolutely  necessary  for  an  infant 
to  do  some  act  of  disaffirmance  in  such  a  case  as  this  :  I  do  not  say,  that  it  is 
necessary  for  him  to  give  a  positive  notice.  It  has  been  said,  that  the  defend- 
ant, when  he  took  the  surrender  of  the  lease  from  Taylor  alone,  admitted  the 
infancy  of  the  plaintiff;  but  it  does  not  appear  on  the  report,  that  it  ever  was 
stated  to  the  defendant,  that  the  157/.  belonged  to  the  plaintiff*  only.  Then, 
when  the  defendant  comes  in  September,  and  says  take  your  lease  back,  how 
does  it  appear  that  the  fact  was  known  to  the  defendant,  that  the  money  was 
the  platntitr*s  only  h 

Rule  absolute.! 

t  [See  5  Barn.  &.  Aid.  147.  Good  et  al.  v.  Harrison,  14  Mass.  Rep.  457,  Whitneif  et  aZ. 
T.  Dutch,  Post.  508,  where  the  case  in  the  text  was  finally  disposed  of.] 


HARDING  V.  GREENING. 

[1  Moore  477.  S.  C] 

The  nef'^ndont,  n  tradesman,  was  accustomed  to  employ  his  daughter  to  write  his  bills 
and  letters.  A  customer,  to  whom  a  bilt  written  by  the  daughter,  had  been  sent  by  the 
daughter,  being  advised  by  the  plainiiff  that  the  charge  was  too  high,  sent  it  back:  it 
was  returned  (u  her.  inclosed  in  a  letter  also  wriiien  by  the  defendant's  daughter,  which 
consiituted  the  libel :  Held,  that  in  an  action  for  the  libel  this  evidence  was  not  sufficient 
to  fix  the  defendant.  Secondly,  it  was  also  held,  that  the  daughter,  in  such  case,  could 
not  be  called  as  a  witness  to  prove  by  whose  direction  the  letter  was  written. 

Action  for  a  libel.  At  the  trial  before  Gibb»,  C.  J.,  at  the  London  sittings 
after  Trinity  term,  1816,  the  following  facts  were  proved.  The  plaintiff  had 
formerly  been  journeyman  to  the  defendant,  whom  a  lady  named  Mrs.  Lambert 
was  in  the  habit  of  employing  as  a  carpenter.  A  bill  of  the  defendant's  appear- 
ing to  Mrs.  Lambert  exorbitant,  she  employed  the  plaintiff  to  inspect  the  bill, 
who  reduced  it ;  and  Mrs.  Lambert  sent  the  bill  so  reduced  to  the  defendant, 
and  offered  to  *pay  him  the  reduced  amount.  This  bill  was  returned  to  ^^ .« 
Mrs.  Lambert  in  a  cover,  which  contained  the  libel  complained  of.  The  L 
bill  and  libel  were  written  in  the  same  character,  and  the  bill  was  proved  to  be 
the  handwrititig  of  the  defendant's  daughter,  whom  the  defendant  was  in  the 
habit  of  employing  to  draw  out  his  bills,  and  MTite  his  letters  of  business. 
Gibbs,  C.  J.,  was  of  opinion,  that,  though  this  bill  was  in  the  handwriting  of 
the  daughter,  and  though  the  defendant  employed  her  to  write  his  letters  of 
business,  there  was  not  sufHcient  evidence  to  fix  the  defendant  as  the  author  of 
the  libel.  The  defendant  might  have  given  to  his  daughter  this  bill  so  returned 
to  him,  widi  instructions  to  write  concerning  it :  what  the  daughter  wrote  might 
not,  as  to  the  libellous  part,  have  been  in  consonance  with  the  defendant's  in- 
structions, and  it  did  not  appear  that  the  defendant  saw  the  letter  after  it  wai 
written      His  lordship,  for  these  reasons,  directed  a  nonsuit. 
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Vaughan^  Seijt.,  who,  in  the  last  term,  had  obtained  a  rule  nisi  to  set  aside 
this  nonsuit  and  have  a  new  trial,  was  now  called  on  by  the  court  to  support  his 
rule.  He  agreed  that  this  was  not  evidence  to  fix  the  defendant,  but  contended 
Uiat  it  was  evidence  which  ought  to  have  been  left  to  the  jury.  The  libel  in 
question  related  to  the  bill  delivered  to  Mrs.  Lambert,  and  by  her  re-delivered 
to  the  defendant ;  and  it  was  in  proof  that  the  bill  was  a  second  time  sent  to 
Mrs.  Lambert  by  the  daughter,  in  consequence  of  a  communication  made  to 
lier  by  the  defendant ;  and  this,  being  uncontradicted,  was  matter  to  be  left  to 
the  jury  for  them  to  determine  whether  the  publication  of  the  libel,  which  ac- 
companied the  bill,  was  not  made  by  the  defendant.  One  who  procures  another 
to  publish  a  libel  is  guilty  of  the  publication,  in  whatever  county  it  may,  in  con- 
*44l  sequence  of  •'his  procurement,  be  published,  Rex  v.  Johnson,  7  East,  68 
-J  verba  EUenhorough,  C.  J. ;  and  Lawrence,  J.,  Id.  70,  in  that  case,  said^ 
**  Is  there  not  evidence  to  go  to  the  jury,  for  them  to  decide  whether  the  papers 
were  sent  by  the  defendant  or  by  some  other  person  V*  So,  here,  it  should 
have  been  left  to  the  jury  to  say  whether  the  libel  was  or  was  not  published  by 
the  authority  of  the  defendant ;  and  this  fact  the  daughter  might  have  proved. 

Dallas,  J.  With  respect  to  the  last  reason  for  this  application,  an  under- 
taking to  place  in  the  box,  at  a  future  trial,  a  witness  whom  the  plaintiff  might 
Iiavt  placed  there  at  a  former  trial,  would  be  a  most  extraordinary  ground  on 
whijh  to  grant  such  a  motion  as  the  present.  As  to  the  other  point,  I  agree 
that,  if  there  had  been  any  evidence  at  all  to  show  that  the  defendant  was  the 
author  of  the  libel,  such  evidence  ought  alike  to  have  been  left  to  the  jury, 
whether  it  had  been  tendered  on  the  trial  of  an  indictment  for  a  libel,  or  on  the 
trial  of  a  civil  action  for  a  libel.  The  plaintiff  must,  therefore,  go  the  length  of 
showing,  that,  at  the  trial  of  this  cause,  evidence  was  abduced  which  would 
have  been  sufficient,  in  case  the  defendant  had  been  indicted,  to  prove  that  he 
was  the  author  of  the  libel.  Now,  can  the  writing  of  this  libel  be  considered 
as  coming  within  the  scope  of  the  authority  delegated  by  the  defendant  to  his 
daughter?  It  is,  indeed,  shown  that  he  had  given  her  authority  to  write  for 
him  in  common  cases,  because  he  could  not  write  himself;  but  there  is  not  a 
grain  of  evidence  to  show  that  he  had  given  his  daughter  authority  to  write 
^ . .-.  libels  in  general,  or  that  the  defendant  had  even  seen  the  ^letter  containing 
■^  this  particular  libel.  But,  it  has  been  said,  the  daughter  might  have  been 
called  as  a  witness,  to  prove  by  whose  procurement  the  libel  was  written.  If 
she  had  been  placed  in  the  box,  she  might  have  refused  to  answer  any  question 
which  would  tend  to  impHcate  herself  in  an  indictable  offence  ;  and  it  no  where 
appears  that  she  had  been  authorised  to  do  an  illegal  act.  I  am  clearly  of 
opinion,  that  there  is  no  evidence  whatever  in  this  case,  either  of  command, 
authority,  adoption,  or  recognition,  to  go  to  a  jury,  and  that  the  nonsuit  is  per- 
fectly right. 

Park,  J.  I  am  of  the  same  opinion.  The  case  put  by  the  counsel,  of  the  sale  of 
a  book  by  a  bookseller's  servant  in  his  shop,  is  quite  beside  the  question : 
there,  the  act  is  done  in  the  regular  course  of  trade. 

BvsRouoH,  J.  1  am  clearly  of  opinion  that  the  daughter  could  never  lie 
called.     She  was  indictable  for  the  oHence. 

Rule  discharged. 

Best,  Serjt.,  was  to  have  shown  cause  against  the  rule. 
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LEE  et.  al.  ».  MUNN. 
[1  Moore  481.  S.  C] 

A  purchaser  of  an  estate  by  public  auction,  deposited  a  sum  with  the  auctioneer  as  part 
of  the  purchase  money,  until  the  vendor  made  out  a  good  title,  according  to  the  condi- 
tions of  sale.  No  good  title  was  made  out;  but  the  treaty  was  kept  open  with  tbd 
auctioneer  for  four  years  from  the  time  of  the  sale,  and  no  demand  had  been  made  on 
him  for  the  re-payment  of  the  deposit :  Held,  that,  in  such  case,  the  auctioneer  is  not 
liable  to  the  purchaser  for  interest  on  the  deposit  money. 

This  was  an  action  brought  against  the  defendant,  an  auctioneer,  for  therecoverr 
of  the  sum  of  200/.,  being  a  deposit  paid  to  him  by  the  plaintiffs  on  the  *pur-  r»^^ 
chase  of  a  freehold  estate  by  public  auction,  the  title  to  which  afterwards  ^ 
proved  defective ;  the  plaintiAs  also  claimed  interest  on  the  deposit,  as  well  as 
37/.  lis.  2d.  for  the  costs  relative  to  the  investigation  of  the  vendor's  title. 
The  first  count  of  the  declaration  stated,  that  the  defendant  caused  to  be  put 
up  and  exposed  to  sale  by  public  auction,  premises  therein  described,  sub- 
ject to  certain  conditions  of  sale,  one  of  which  was,  that  the  highest  bidder 
should  be  the  purchaser,  and  pay  immediately  a  deposit  of  20/.  per  cent,  in 
part  of  the  purchase-money,  to  the  defendant,  and  sign  an  agreement  to  pay  the 
remainder  on  or  before  the  30th  o[  January ,  1813,  on  a  conveyance  being  made 
according  to  the  terms  mentioned  in  the  conditions  of  sale.  The  plaintiSs  then 
averred,  that  they  became  the  purchasers  of  the  premises,  for  the  sum  of  1000/., 
that  they  then  paid  to  the  defendant  200/.,  as  a  deposit  of  20/.  per  cent.f  in  part 
of  the  purchase-money,  and  that,  although  they  were  ready  and  willing  to  per- 
form  and  fulfil  all  things  in  tlie  conditions  contained  on  their  parts,  as  such 
purchasers,  to  be  performed  and  fulfilled,  and  to  pay  the  remainder  to  the  pur- 
chase-money, on  a  conveyance  being  made  agreeably  to  the  conditions  of  sale* 
and  to  complete  the  purchase;  yet,  that  the  defendant  did  not,  nor  would  make 
or  procure  to  be  made  to  the  plaintiffs  a  good  title  to  the  premises,  or  make  a 
conveyance  thereof,  agreeably  to  the  conditions  of  sale ;  by  reason  whereof  the 
plaintiffs  had  been  deprived  of  all  the  benefits  and  advantages  which  would  have 
arisen  to  them  from  the  completion  of  the  purchase,  and  had  been  put  to  the 
expense  of  100/.  in  endeavoring  to  procure  the  tide  and  to  get  the  purchase 
completed,  and  in  and  about  the  investigating  the  title  of  the  vendors  of  the 
premises  to  sell  and  convey  the  same,  *and  had  lost  all  gains  and  profits  rj^^., 
which  they  might,  and,  otherwise,  would  have  made  and  acquired  from  L 
using  and  employing  the  sum  of  money  so  paid  by  them  as  a  deposit,  and  other 
moneys  provided  and  kept  by  them  for  the  completion  of  the  purchase.  Tiie 
declaration  also  contained  counts  for  interest  and  the  common  money  counts. 
The  defendant  pleaded  non  assumpsit^  and  paid  the  deposit-money  into  court, 
upon  the  count  for  money  had  and  received.  At  the  trial,  before  Gibbs^  C.  J., 
at  the  London  sittings  af^er  Trinity  term,  1817,  it  appeared,  that  the  estate 
belonged  to  Messrs.  Dowleya^  that  the  auction  took  place  in  December^  1812, 
and,  that  the  estate  was  knocked  down  to  one  of  the  plaintiff?,  who  paid  the 
deposit  of  200/.  by  a  draf\  on  his  bankers.  Certain  letters  were  then  read  in 
evidence.  The  first  letter  was  dated  on  the  6th  oi  Aprils  1810,  and  written  hy 
the  defendant  to  one  of  the  plaintiffs,  in  which  the  defendant  stated,  that  he  had 
seen  his  attorney,  who  had  advised  the  plaintilT  Lee  to  complete  tlie  purchase ; — 
the  second  was  dated  on  the  22d  o(  May,  1810,  and  written  by  tlie  defendant's 
attorney  to  the  attorneys  for  the  plaintiffs,  as  follows : 

**  Muruit  ats.  Lee, 

"  Gentlemen, 

•*  I  understand,  from   Mr.   Munn,  that  he  saw   Mr.   I^e  yesterday,  who 
expressed  himself  still  willing  to  complete  the  purchase,  provided  a  good  title 
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could  be  made;  and,  that  it  was  agreed  between  them,  that  Mr.  Lee  should  be 
entitled  to  interest  on  his  deposit,  from  the  time  of  sale,  together  with  costs  ;— 
from  some  recent  investigations,  I  have  no  doubt  we  shall  be  enabled  to  make 
out  a  very  satisfactory  title  shortly,  and,  particularly,  with  respect  to  the  posses- 
*4R1  ^^^"^  ^^  ^^^  ^^  thirds  of  the  estate ; — under  such  circumstances,  *I  pre- 
J  sume  you  will  suspend  the  action  for  the  present;  and  I  have  no  hesitation 
in  adding,  that  we  have  no  intention  to  defend  this  action." 

The  third  letter  was  dated  the  29th  of  July,  1816,  from  the  defendant's  attorney 
addressed  to  the  attorneys  for  the  plaintiffs,  stating,  that  the  vendors  were  will- 
ing to  accede  to  certain  proposals  made  by  them  for  settling  the  purchase,  as  to 
one  third  of  the  estate,  viz,  that  the  vendors  were  to  have  the  rent  to  Midsum' 
mer  then  last,  to  pay  the  interest  on  the  deposit  to  the  same  period,  to  pay  the 
costs  of  this  action,  together  with  the  expenses  of  investigating  the  title  and 
costs  of  the  conveyance,  and  that  the  purchasers  should  take  the  title  as  it  was. 
The  fourth  letter  was  dated  on  the  20th  of  November ,  1810,  from  the  same  to 
the  same,  intimating  a  wisli  that  the  purchase  might  shortly  be  completed.  The 
last  letter  was  dated  the  18th  of  February,  1817,  and  headed  Dowleys  ats.  Lee^ 
(all  the  other  letters  having  been  headed  Munn  ats.  Lee,)  from  the  same  to  the 
same,  in  which  the  defendant's  attorney  stated,  that  the  vendors  objected  to  the 
completion  of  Uie  purchase  on  the  terms  proposed.  Gibbs,  C.  J.,  was  of 
opinion,  that  the  plaintiflf  was  not  entitled  to  recover  the  costs  of  investigating 
the  tide  against  the  auctioneer,  who  was  an  innocent  agent;  but,  considering  the 
plaintiff's  claim  for  interest  to  raise  a  question  of  great  moment,  on  which  he 
wished  to  have  the  opinion  of  the  court,  he  directed  a  verdict  to  be  entered  for 
the  plaintiffs  for  43/.,  being  the  amount  of  the  interest  claimed,  subject  to  alter* 
ation  to  a  verdict  for  the  defendant,  or  to  a  reduction  of  damages,  as  the  opinion 
of  the  court  might  be.     Accordingly, 

LeriM,  Serjt.,  having,  in  the  last  term,  obtained  a  rule  nisi  to  that  effect,  when 
•iOl  *^®  ho^  Chief  Justice  mentioned  ♦the  cases  of  Be  Barnales  v.  fVood,  3 
J   Camp.  258,  and  Calton  v.  Bragg,  15  East,  223. 

Pell,  Serjt.,  now  showed  cause  against  the  rule.  The  question  is,  whether 
the  plaintiffs  are  entitled  to  any  and  what  interest  on  their  deposit,  the  purchase 
not  having  been  completed.  They  are  entitled  to  interest  from  the  time  of  the 
deposit  to  the  commencement  of  their  action,  or,  at  all  events,  from  the  time  of 
the  deposit  to  the  22d  of  May,  1810.  Against  the  principal,  interest  is  clearly, 
recoverable.  Where  the  purchaser,  at  an  auction  of  a  reversionary  interest  in 
bank  stock,  upon  the  failure  of  the  vendor  to  deduce  a  title,  had  recovered  back 
the  deposit  in  an  action  against  the  auctioneer,  it  was  held,  that  he  might, 
nevertheless,  recover,  under  an  averment  of  special  damage,  interest  on  the 
deposit  in  an  action  against  the  principal  for  not  completing  his  contract, 
Farquhar  v.  Farley,  Ante  vii.  592,  S,  C.  I  B,  Moorei  322.  Flureau  v. 
Thomhill,  2  W.  Bl.  1078,  was  an  action  against  the  principal,  and  there 
Blackstone,  J.,  says,  jf  the  vendor  has  not  a  good  title,  the  return  of  the  deposit 
with  principal  and  interest  is  all  that  can  be  expected.  In  Cornish  v.  Bow/ey,\ 
which  was  an  action  for  money  had  and  received,  to  recover  a  deposit  paid  for 
the  purchase  of  an  estate,  Lord  Kenyon  said,  **  As  a  good  title  was  not  made 
out  on  the  day  fixed,  I  shall  direct  the  jury  to  find  a  verdict  for  the  deposit,  with 
interest  up  to  that  day."  The  same  principle  is  strongly  laid  down  in  Bichards 
V.  Barlon,  1  Esp.  268;  and  the  case  of  Turner  v.  BeaurainX  is  still  stronger: 
that  was  an  action  for  breach  of  agreement;  a  house  had  been  sold  by  auction, 
^f.^  and  an  'objection  was  taken  at  the  trial  touching  a  fee-farm  rent,  which 
-^  was  not  noticed  in  the  particulars  of  sale.  The  defendant  did  not  argue 
the  point,  and  a  verdict  was  given  against  him  for  the  deposit,  together  with  the 

t  Stlvyn't  N,  p.  4th  cd.  170. 

t  Sugden't  Vendor  and  Purchaser,  193,  237,  4tb  ed. 
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expenses  incurred  in  investigating  the  title,  they  being  laid  as  special  damage. 

•  In  De  Bamales  v.  Pf^ood  the  court  allowed  interest,  as  special  damage,  from 
the  day  when  the  purchase  ought  to  have  been  completed.  All  the  above  cited 
cases  were  actions  against  the  principal:  Maberlu  v.  JRobinsf  was  an  action 
against  an  auctioneer;  but  the  declaration  contained  no  count  for  interest,  and, 
on  that  ground  only,  the  plaintifT's  counsel  consented  to  strike  off  the  interest 
from  the  verdict,  and  reduce  it  to  the  amount  of  the  deposit.  In  that  case  it 
never  was  even  hinted,  that  the  plaintiff  could  not  recover  because  the  defendant 
was  an  auctioneer ;  the  absence  of  the  count  for  interest  alone  operated  there. 
[Dallas^  J.  In  Farquhar  v.  Farley^  GibbSy  C.  J.,  says,  '*  If,  indeed,  it  had 
appeared,  that  the  auctioneer  had  actuaUy  made  interest  of  the  money,  it  might 
have  been  a  question,  whether  that  interest  might  not  be  recovered  against  the 
auctioneer.'*  This  goes  some  way  to  show,  that  the  action,  which  will  lie 
against  the  principal  will  not  lie  against  the  auctioneer.]  The  dictum  of  Gibbs^ 
C.  J.,  in  Farquhar  v.  Farley  was  extrajudicial,  for  the  action  tliere  was  against 
the  principal.  But  supposing  that  dictum  to  be  law,  one  point  would  be, 
whether  or  not  the  auctioneer  had  made  interest  during  the  time ;  and  how  is 
that  fact  to  be  ascertained  by  the  plaintiffs  ?  Although  it  may  be  daily  a  subject 
of  inquiry  in  equity,  whether  trustees  have  made  interest  or  not ;  a  court  of 
common  law  will  not,  in  every  action  of  this  kind,  drive  its  suitors  into  a  court 
of  equity.  Be  the  law  as  it  may,  the  facts  of  tliis  *case  take  il  out  of  the  p^. . 
general  rule,  and  entitle  tlie  plaintiffs  to  interest:  but  it  cannot  be  conceded  ^ 
that  an  auctioneer  is  not  liable  to  interest.  In  Spurrier  v.  Flderton,  5  Esp.  1,  the 
action  was  assumpsit  on  the  common  money  counts.  The  defendant  had 
employed  the  plaintiff,  an  auctioneer,  to  sell  his  estate,  which  was  knocked 
down;  the  deposit-money  was  paid, and  the  title  was  objected  to:  the  purchaser 
brought  an  action  against  the  plaintiff  to  recover  the  deposiumoney.  The 
plaintiff  gave  his  principal  notice  of  the  action,  who  declined  defending;  where- 
upon the  plaintiff  re-paid  the  deposit,  the  costs  of  the  action,  excise  duty,  and 
interest  from  tlie  time  of  making  the  deposit,  and  then  brought  his  action  against 
liis  principal  to  recover  the  same.     Ellenborough,  C.  J.,  held,  that  though,  for 

.  want  of  a  special  count,  the  costs  of  the  former  action  could  not  be  recovered ; 
the  plaintiff  might  recover  the  money  actually  paid,  under  the  declaration  as  then 
framed.  According,  therefore,  to  Spurrier  v.  Eiderton,  if  the  present  plaintiflf 
recover  against  the  present  defendant  his  deposit^money,  and  the  interest  thereon, 
the  defendant  will  have  his  action  against  his  employer,  to  recover  from  him 
whatever  he  may  be  compelled  to  pay  by  this  action.  But,  it  is  urged,  that  it 
would  be  an  answer  for  the  auctioneer  to  show,  that  he  had  not  made  interest. 
However  that  may  be,  the  defendant  in  this  case  has,  down  to  a  late  stage  of  the 
cause,  at  least,  made  himself  a  principal ;  and  an  auctioneer  is  liable  to  all 
actions,  to  which  his  principal  would  be  liable,  if,  at  the  lime  of  the  sale,  he  has 
not  disclosed  the  name  of  his  principal ;  even  though  he  be  not  called  on  to  dis- 
close it.  Hanson  v.  Jioberdeau,  Peake  N.  P.  C.  120.  [^Dallas,  J.  I  see  on 
my  lord's  note,  that  the  counsel  for  the  plaintiff  stated  to  *the  jury,  that  p^.^ 
the  defendant  acted  as  principal,  and  that  his  lordship  ruled,  that  the  plain-  '- 
tiff  could  not  recover  interest  and  the  expenses  of  investigating  the  title  against 
the  auctioneer. — Farkt  J.  In  the  particulars  of  sale,  it  is  expressly  stated,  that 
the  defendant  was  auctioneer.']  It  appeared  no  where  in  evidence,  that  the 
defendant  ever  refers  the  plaintiffs,  or  their  solicitors,  to  the  principal  or  the 
attorney  for  the  principal;  and  this  he  would  have  done,  if  he  had  not  himself 
been  the  principa..  The  contract  of  sale  was  in  December,  1812;  and,  in  April, 
1816,  the  defendant,  having  through  all  tiiat  interval  been  in  treaty  with  tlie 
plaintiff  for  an  alteration  in  the  terms,  writes  to  the  plaintiff  Lee  a  letter,  such 
as  a  principal  would  have  written,  followed  by  another  of  the  same  import  in 
May,  1816.     The  plaintiffs  are  deluded  by  prospects  held  out  to  them,  tliat  a 

t  5  Ante,  v.  625.  S.  C,    1  Marsh.  258. 
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good  tide  would  be  made;  and  when  at  last  the  dofoiidant  fails  tntMlly  in  mnkin^ 
such  n  tide,  they  are  told,  after  all  their  trouble  and  expense,  and  a  fie  r  a  hipse 
of  four  years,  that  the  bare  deposit-money  is  all  that  they  can  rcrover.  It  is 
true,  the  letter  of  February^  1817,  is  headed  Dowlctfa  ats.  Lee;  but.  till  thnt 
time,  the  names  oi Dowhi^H  as  principal  had  never  been  mentioned;  up  to  AJay^ 
I8iG,  therefore,  the  plaintiflTs  are  entitled  to  interest  on  tiic  df^posit-muney  paid 
by  them.  The  defendant  employs  his  separate  attorney,  defiMidsthe  action  U^^ 
himself,  and  by  liis  attorney's  letter,  admits  his  liability  to  the  interest  to  the 
period  last  mentioned. 

Iaiu^  Serjt.,  in  support  of  his  rule.  If  the  defendant,  as  auctioneer,  is  not 
liable  to  interest,  he,  having  paid  the  deposit  money  into  court,  is  entitled  to  have 
the  venlict  entered  for  him.  lie  is  not  liable  to  interest ;  and  thoiirrh  great 
,.»-.  difficulties  have  arisen  on  the  question  *of  interest,  the  last  determination 
-'  only  goes  the  length  of  showing,  that  under  certain  circumstances,  the 
plaintiff  may  recover  interest,  if  there  be  a  special  count,  giving  intimation  »)f 
that  interest.  If  it  be  necessary  that  the  defendant  should  have  made  interest, 
that  Hict  must  be  shown  ;  for  it  does  not  necessarily  follow,  that,  at  all  events, 
interest  ought  to  be  paid.  A  deposit  of  money  on  a  sale,  is  only  so  much 
money  paid  upon  account;  it  is  not  money  lent.  [/)a//a«,  J.  I  can  find  no 
caiic  in  which  it  has  been  distinctly  held  that  interest  may  be  recovered  against 
an  auctioneer.  The  only  case  where  it  has  distinctly  been  attempted,  is  th»t 
of  Maberiey  v.  Robins^  in  which  the  question  was  raised,  and  afterwards 
aliandoned  ;  and  this  questicm,  therefore,  now  neatly  and  plainly  arises  for  tho 
first  time.]  As  against  the  auctioneer  the  plaintiff  cannot  recover.  First,  there 
ir«  no  contMctt  with  the  auctioneer ;  next,  he  stands  as  a  stake-holder,^  to  hold 
tlie  money  until  it  appears  to  which  of  the  two  parties  it  shall  go.  He  is 
intrusted  with  it  for  a  special  purpose,  and  cannot  make  interest  of  it.  As  there 
M  no  special  contract,  that  the  auctioneer  should  pay  interest,  interest  can  only 
be  recovered  in  the  shape  of  damages  sustained  by  the  plaintiff*,  in  bein^ 
J  re  vented  from  making  interest  of  the  money ;  but,  by  the  plaintiff's  own 
nirtiract,  he  is  precluded  from  holding  the  money,  or  making  interest  of  it. 
Tl:e  letters  in  this  case  clearly  show,  that,  up  to  the  lime  of  bringing  the  action, 
the  parties  never  lost  fright  of  the  original  contract,  or  of  the  prospect  of  coming 
to  an  amicable  arrangement;  and  wliere  is  the  period,  after  which  the  defendant 
wrongfully  and  pertinaciously  retains  the  money  ?  The  letters,  too,  all  clearly 
(how,  that  the  defendant  was  auctioneer,  and  not  principal :  from  none  of  ihcin 
«..-.  can  it  be  collected,  that  the  estate  ^belonged  to  the  defendant.  In 
-J  Maberley  v.  JRobins^  the  question  of  interest  was  abandoned  ;  and  Spur- 
rier v.  £iderton,  stands  quite  on  a  different  ground  from  the  case  before  the 
court.  The  court  never  meant,  in  that  case,  to  distinguish  the  interest  from  the 
residue  of  the  money.     The  case  is  entirely  new,  and  principle  must  decide  it. 

Dallas,  J.  As  this  case  was  tried  before  the  Lord  Chief  Justice ;  and,  as  it 
i«  certainly  a  case  of  considerable  consequence,  it  is  better,  perhaps,  that  we 
sliould  communicate  with  his  lordship  before  we  come  to  a  decision  upon  it 
Were  I  called  on  now  to  decide,  I  should,  under  the  circumstances  of  the  case, 
feel  no  difliculty  whatever :  but,  on  the  general  question,  I  should  feel  much 
doubt;  for,  the  qiv^stion  of  an  auctioneer's  liability  to  interest  has,  in  many 
rases,  been  raised,  but,  in  none  decided.  My  brother  Lens  has  argued  on  the 
true  ground,  by  tracing  the  supposed  liability  of  the  auctioneer  to  its  origin. 
The  principal  and  auctioneer  stand  on  very  difl'erent  ground ;  the  principal 
contracts  with  the  purchaser,  that,  he  has  a  good  title  to  the  edtate  to  be  sold ; 
and,  on  the  faith  of  that,  induces  the  purchaser  to  divest  himself  of  the  possession 
of  his  money  ;  but  the  auctioneer's  contract  is  only  to  hold  the  money,  and,  at 
the  moment  when  one  of  the  parties  becomes  entitled  to  it,  to  deliver  it  to  such 
party.    After  failure  to  complete  the  contract,  demand  made  on  the  auctioneer 

t  See  Burrough  v.  Skinner,  5  Burr.  3639.  X  See  Calton  v.  Bragg^  15  EmU  223. 
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for  the  deposit  money,  and  refusal  by  him  to  return  it,  I  should  think,  that  the 
purchaser  might  possibly  be  entitled  to  interest  from  the  time  of  such  refusal ; 
and,  that  the  auctioneer  would,  under  such  circumstances,  retain  the  money  at 
his  own  peril.  But,  in  this  case,  the  negotiation  was  kept  open,  and  no  demand 
was  ever  made :  I  should,  therefore,  if  now  called  on  to  decide,  say,  that  there 
was  no  ground  on  *which  the  plaintiff  can  be  held  entided  to  recover.  I  p^^s 
was,  at  first,  greatly  struck  with  the  delay  which  had  intervened  in  this  ^ 
case ;  but  that  impression  is  much  weakened,  upon  observing,  that  the  treaty, 
during  all  the  time  of  such  delay,  was  kept  on  foot. 

Park,  J.  I,  at  first,  thought,  that  Dt  Bemalea  v.  Wood  was  an  action 
against  the  auctioneer ;  but,  on  sending  for  the  brief,  I  find  that  it  was  against 
the  principal.  At  the  same  time,  were  it  now  necessary  to  decide  the  general 
question,  I  should  hesitate  much  before  I  delivered  my  opinion :  for  in  Edwards 
V.  Nodding^  (Ante,  v.  815.  ^S^.  C.  1  Marsh.  377,)  it  was  held,  that  the  auc- 
tioneer was  not  warranted  in  paying  over  money  to  the  principal,  before  the 
title  was  cleared  up.  The  case,  however,  now  before  us,  is  decided  by  us  on 
the  special  circumstances  which  compose  it. 

BuRRonoH,  J.  An  auctioneer  can  never  be  liable  to  interest,  unless  two  cir- 
cumstances concur.  First,  the  contract  must,  on  failure  of  the  condition,  be 
rescinded ;  secondly,  a  demand  of  the  deposit  must  be  made,  and  a  refusal  to 
return  it  must  be  given.  .  The  case  of  Edwards  v.  Hodding  was  decided  on 
very  special  circumstances.  There  the  defendant  was  attorney  to  the  vendors 
as  well  as  auctioneer,  and  was  cognizant  of  the  defect  in  the  title  before  he  paid 
over  the  money ;  he  paid  it  over,  nevertheless,  and  Datnpier^  J.  held,  that  the 
plaintiff  was  entided  to  recover  on  that  express  ground. 

Dallas,  J.     Unless  the  court  say  any  thing  further  on  this  case,  it  may  be 
taken,  that  it  is  decided  by  the  court  upon  the  very  special  circumstances 
thereof;  the  treaty  with  the  auctioneer  having  been  kept  open,  and  *the    p«.g 
contract  not  having  been  rescinded.     The  court  studiously  abstain  from    ^ 
deciding  the  general  question.! 

Rule  absolute,  to  enter  a  verdict  for  the  defendant 

t  The  case  was  not  mentioned  again;  and  Gibbt,  C.  J.,  was  understood  to  hove  con- 
curred in  the  judgment. 


HOPPER  et  al.  v.  JACOBS. 

Bail  permitted  to  justify  at  the  rUing  of  the  court  before  the  last  day  of  the  term. 

» 

Vauohan,  Serjt.,  was  permitted  to  justify  bail  at  the  rising  of  the  court,  not- 
withstanding the  general  rule,  [AJich.  51  Geo,  3.  Ante,  iii.  569,)  which  directs, 
that,  thenceforth,  bail  should  justify  at  the  sitting  of  the  coUrt  only,  and  at  no 
other  time,  except  on  the  last  day  of  term.  He  urged  this  request,  upon  the 
ground  that  the  bail  were  not  present  in  court  when  before  called ;  and  he 
intimated,  that  probably  they  might  have  gone  at  that  time  to  justify  themselves 
as  bail  in  the  Court  of  King^s  Bench :  but  he  produced  no  affidavit  tliereof. 
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The  court  granted  a  dUiringoM  on  afBdavits,  stating,  that  it  was  believed  that  the  defendant 
absconded  to  avoid  process,  that  repeated  applications  had  been  made  at  his  house,  and 
no  satisfactory  answer  had  ever  been  given  to  the  enquiry  as  to  the  time  of  his  coming 
borne  ;  and  that  on  learning  that  the  business  of  the  applicant  was  to  serve  the  defendant 
with  process,  the  persons  at  the  house  treated  him  with  derision. 

Vauohan,  Serjt,,  moved  for  a  distringas  against  the  defendant,  on  affidavits* 
which  stated,  that  it  was  believed,  that  the  defendant  absconded  to  avoid  process ; 
that  repeated  applications  had  been  made  at  his  house,  and  no  satisfactory 
answer  had  ever  been  given ;  that,  to  an  enquiry  made  concerning  the  time  of 
the  defendant's  coming  home,  the  answer  was,  that  the  time  of  his  coming  home 
was  uncertain ;  that  the  persons  giving  such  answer,  desired  the  officer  to  leave 
his  name  and  business,  and,  after  learning  it,  upon  his  subsequent  calls  seemed 
to  laugli  at  him. 

The  court  granted  the  application. 


The  KING  t^.  CURWIN,  a  Prisoner. 

[1  Moore  494.  S.  C] 

A  prisoner,  under  an  attachment  for  contempt  for  non-payment  of  costs  pursuant  to  an 
award,  may  be  brouffht  up  at  the  suit  of  the  prosecutor,  in  order  to  make  him  deliver  in 
a  schedule  of  his  effects,  under  the  compulsory  clause  in  stat.  32  G.  3.  c.  28.  The  court 
considered  the  33  G,  3.  c.  5.,  as  incorporated  with  the  32  G.  2. 

The  defendant,  a  prisoner  in  the  custody  of  the  warden  of  the  fleet,  under  an 

attachment  for  contempt  for  non-payment  of  costs,  pursuant  to  an  award  wkich 

*581    ^^^  been  made  a  rule  of  court,  was,  on  a  former  *day,  brought  up  at  the 

-^   suit  of  the  prosecutor,  under  the  compulsory  clause  of  the  stat.  32  Geo. 

2.  c.  28.  *.  16.t 

Hey  wood  and  Copley,  Serjts.,  for  the  prisoner.  The  defendant  does  not  come 
within  the  purview  of  the  stat.  32  Geo,  2. :  for,  the  compulsory  clause  in  that 
act  does  not  extend  to  debtors  who  seek  relief  under  an  attachment,  but  to  such 
prisoners  only  as  are  charged  in  execution.  The  penal  clause  of  that  act 
(seventeenth  section)  must  be  construed  stricdy ;  and  there  it  is  enacted,  that, 
if  a  debtor  do  not  deliver  in  a  schedule  of  his  effects,  and  make  an  assignment 
thereof  for  the  benefit  of  his  creditors,  he  is  liable  to  transportation.  This 
cannot  apply  to  a  prisoner  under  an  attachment  for  non-payment  of  costs.  The 
statutes  32  Geo,  2.,  and  33  Geo,  3.  c,  5.4  were  passed  with  different  views ; 

t  Which  enacts.  That  if  any  prisoner,  who  shall  be  committed  or  charged  in  execution 
in  any  prison,  for  any  debt  or  damages  not  exceeding  100/.  besides  costs,  (since  extended 
to  3001.  by  the  siatute  33  Geo.  3.  c.  5.  8.  3.,)  shall  not,  within  three  months  next  after 
every  such  prisoner  shall  be  committed  or  charged  in  execution,  deliver  up  his  estate  and 
effects  to  satisfy  his  creditors,  they  may  compel  such  prisoner  to  be  brought  up,  and 
deliver  into  court  a  schedule  of  his  estate  and  effects,  and  the  incumbrances  affecting  the 
snme,  upon  oath,  giving  the  prisoner  twenty  days*  notice  of  such  intention,  in  order  that 
his  estate  and  efiects  may  be  divested  out  of  him,  and  assigned  and  conveyed  as  therein- 
•  after  directed. 

t  s.  4.  Whereby,  af:er  reciting  that  persons  are  often  committed  on  attachments  for  not 
paying  money  awarded  under  submissions  to  arbitration  by  or  made  rules  of  court,  and 
likewise  not  paying  costs,  duly,  and  regularly  taxed  and  allowed,  after  proper  demands 
made  far  that  purpose;  and  also  upon  writs  exeommunieato  capiendo,  or  other  process  for, 
or  grounded  on  the  non-payment  of,  costs  or  expenses  in  causes  or  proceedings  in  eccle- 
siastical courts,  it  is  declared  and  enacted,  that  '*  all  such  persons  are  and  shall  be  entitled 
to  the  benefit  of  this  act,  and  subject  to  the  same  terms  and  conditions  as  arc  hereia 
expressed  and  declared,  with  respect  to  prisoners  for  debt  only." 
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the  first,  with  the  view  of  relieving  the  debtor ;  and  the  second,  with  the  view 
of  compelling  the  debtor  to  deliver  up  his  ^effects  to  the  creditor:  but  the    r-^.g 
last  statute  cannot  be  extended  to  compel  a  prisoner  under  an  attach-   ^ 
ment  for  non-payment  of  costs,  to  deliver  a  schedule  of  his  effects,  under  the 
compulsory  clause  of  the  former  act. 

Bloaset,  Serjt.,  contra  contended,  that  these  statutes  must  be  considered  as 
incorporated,  and,  that,  on  the  construction  of  the  whole  of  the  stat.  33  Geo,  3., 
a  prisoner  could  not  be  en  tided  to  relief,  without  being  subject  to  the  compulsory 
clause  of  the  32  Geo,  2. 

Cur,  adv,  vult. 

Dallas,  J.,  now  delivered  the  judgment  of  the  court.  This  question  has 
arisen  on  the  construction  of  two  acts  of  parliament,  the  32  Geo,  2,  c.  28.,  and 
the  33  Geo,  3.  c.  5.,  relative  to  the  discharge  of  insolvent  debtors ;  neither  of 
which,  it  is  said,  can  affect  the  prisoner,  inasmuch  as  he  is  in  execution  under 
an  attachment  for  the  non-payment  of  costs.  In  order  to  determine  this,  I  will 
lirst  consider  the  former  statute,  and  then  see  what  alteration  has  been  wrought 
in  the  construction  of  it,  by  that  of  the  33d  of  the  present  king,  c,  5. 

By  tlie  32  Geo,  2.  c.  28.  a,  17.,  a  prisoner,  who  neglects  or  refuses  to  deliver 
in  a  schedule  of  his  estate  and  effects,  or  to  make  an  assignment  or  conveyance 
thereof,  is  to  be  transported  for  seven  years.  Certainly  a  statute  so  highly 
penal,  must  be  construed  strictly ;  and,  therefore,  it  is  urged,  that  an  attachment 
for  the  non-payment  of  costs,  does  not  constitute  such  a  debt  as  will  enable  a 
prisoner  to  avail  himself  of  the  statute  :  the  whole  question,  in  short,  turning 
on  a  supposed  distinction  between  common  debts  and  attachments  :  and  I  say 
a  supposed  distinction,  for  we  are  all  of  opinion,  that  the  attachment  in  question 
being  one  of  a  civil  nature,  there  is  essentially  no  difference  between  this  and 
any  other  debt,  so  far  as  respects  the  question  ^before  us.  In  Bex  v.  ^^^^ 
Stokes,  Cowp.  136,  the  distinction  now  attempted  to  be  set  up  was  raised  ^ 
at  the  bar,  but  vanished  in  the  course  of  the  argument.  Mr.  Justice  A»ton 
theve  said,  **  an  attachment  is  an  execution  in  a  civil  suit :"  and  Mr.  Justice 
fVUlea  declared  it  to  be  "  in  all  respects  as  a  civil  debt,**  and  that  *'  it  does  not 
differ  from  other  civil  demands."  Mr.  Justice  Ashhurst  was  of  opinion  that 
the  case  might  *'  fairly  be  included  under  the  words  debtor  and  creditor,  in  the 
Lords'  Act."  7'he  next  case  is  Bex,  v.  Myers,  I  T.  R.  265,  where  Mr.  J. 
BuUer  says,  '*  it  has  been  settled  of  late  years,  that  an  attachment  fur  non- 
performance of  an  award,  is  only  in  the  nature  of  a  civil  execution."  Then 
comes  the  case  of  Bex  v.  PickerUl,  4  T.  R.  809,  where  the  prisoner  was  in 
execution  for  the  contempt  and  for  the  costs  on  a  quo  warranto  information  ; 
and  the  court  agreed,  that  the  fine  to  the  king,  was  merely  nominal,  and  that 
**  that  would  be  no  objection  to  the  defendant's  being  discharged  out  of  custody, 
under  the  Lords'  Act,  as  to  the  execution  for  the  costs,  which  was  now  con- 
sidered as  an  execution  in  a  civil  suit."  In  addition  to  those  cases,  one  has 
been  decided  in  Drinity  term,  in  the  47th  of  the  king,  which  shows,  that  the 
later  acts  have  made  no  alteration  in  this  construction  of  the  statute  of  Geo,  2. 
Now  the  other  statute  referred  to  in  the  argument,  viz,,  that  of  the  33d  of  the 
king,  is  not  only  enacting,  but  declaratory.  If,  therefore,  the  law  had  been 
previously  settled  by  these  cases,  that  attachments  of  this  kind  are  of  the  same 
nature  as  other  civil  debts,  this  latter  statute  must  be  considered  as  having 
adopted  this  classification,  unless  it  be  argued,  that  this  statute  is  pro  tanto  a 
repeal  of  the  former. 

Now,  what  is  the  title  of  the  33  Ge^f,  3.  c.  5  ?  It  is  stated  to  be  passed  for 
the  further  relief  of  debtors,  ♦and,  *•  to  oblige  debtors  to  make  discovery  p^^. 
of,  and  deliver  upon  oath,  their  estates,  for  their  creditors'  benefit."  lis  L 
object,  then,  is  to  compel  a  disclosure  and  an  assignment,  for  the  benefit  of 
creditors.  Accordingly,  the  third  section  enacts,  that  the  creditors,  whose  cases 
come  within  the  act,  shall  have  such  compulsory  remedies  against  tlieir  debtors, 
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«•  as  is  provided  by  the  before  recited  act ;''  32  Geo,  2.  c.  28,  thereby  incor- 
poratinor  the  former  act,  and  referring  us  to  it  for  the  conditions  upon  which  the 
parties  shall  avail  themselves  of  the  reciting  act.  Then  the  fourth  section  enacts, 
that  prisoners  on  attachments  for  not  paying  money  awarded  by  arbitration,  and 
likewise  for  not  paying  of  costs,  &c.,  **  shall  be  entitled  to  the  benefit  of  this 
act,  and  subject  to  the  same  terms  and  conditions  as  are  herein  expressed  and 
declared,  with  respect  to  prisoners  for  debt  only/'  But  what  are  these  condi- 
tions but  such  as  are  referred  to  in  the  third  section ;  or,  in  other  words,  those 
adopted  by  that  section,  and  incorporated  into  tliis  act,  from  the  Lords*  Act  ? 

Independently  of  the  reasons  which  I  have  given  for  our  judgment,  I  consider 
tliis  question  as  in  reality  already  disposed  of  by  the  ease  oi'  Bex  v.  Fearce^ 
which  I  have  already  alluded  to,  as  having  been  decided  in  Trinity  term,  in  the 
47th  year  of  the  king ;  and,  therefore,  subsequently  to  the  stat.  33  Geo,  3.  c. 
5.,  now  under  consideration.  The  prisoner  was  brought  up  under  the  compul- 
sory clause  of  stat.  32  Geo,  2. ;  and,  though  an  objection  was  made  to  the  dis-r 
rbaige  on  the  ground  of  insanity,  no  notice  was  taken  of  the  objection  now 
urged  on  account  of  the  nature  of  the  debt,  which  was  an  attachment,  as  in  the 
case  before  us.  Looking,  therefore,  to  what  has  been  decided,  (though  this 
question  does  not  appear  to  have  arisen  in  terms,)  to  the  sound  construction  of 
the  statute,  and  to  the  sense  and  reason  of  the  thing,  we  are  of  opinion,  that  tho 
prisoner  ought  to  be 

Remanded. 


•e2]  *FERRY  et  al.  v.  WILLIAMS. 

[1  Moore  498,  S.  C] 

The  defendant  purchafed  a  leasehold  estate  of  the  plainlifTs  at  a  public  auction,  subject  to 
certain  conditions  of  sale,  which  were,  "  that  the  purchaser  should  immecliately  pay 
down  a  deposit  in  part  of  the  purchase-money,  and  oign  an  ogreemcnt  for  payment  of 
the  remainder  within  twenty<eight  days  from  the  day  of  sale,  when  possession  should 
be  given  of  the  part  in  hand ;  and  that  the  purchaser  should  have  proper  conveyances 
and  assignments  of  the  leases,  without  requiring  the  lessor's  title,  on  payment  of  the 
remainder  of  the  purchase-money.'*  A^sumpnit  was  brought  by  the  vendor  against  the 
parebaFer  for  the  non-performance  of  the  conditions  on  his  part.  After  a  verdict  for 
the  plaintiffs,  on  a  motion  in  arrest  of  judgment,  on  the  ground  that  the  plsintitfs  had 
not  9et  oat  their  title  or  tendered  the  conveyances  to  the  defendant,  it  was  held,  that  the 
plaiotifni  were  not  bound  to  set  out  their  title;  and  that  allegations,  that  they  were 
ready  and  willing  to  convey,  and  that  they  were  ready  and  willing,  and  actually  offered 
to  convey,  were  equivalent  to  a  performance  of  the  conditions  on  their  parts. 

In  assumpsit^  the  plaintifTs  declared,  that  they  caused  to  be  put  up  to  sale  by 
public  auction  (amongst  other  things)  a  certain  leasehold  estate,  subject  to  the 
following  (amongst  other)  conditions  of  sale ;  that  is  to  say,  *«  that  the  pur- 
chasers should  pay  down  immediately  a  deposit  of  25/.  per  cent,,  in  part  of  the 
purchase- money  ;  and  sign  an  agreement  for  payment  of  the  remainder  within 
twenty-eight  days  from  the  day  of  sale,  when  possession  should  be  given  of  the 
part  in  hand ;  that  the  purciiasers  should  have  proper  conveyances  and  assign- 
ments of  the  leases  at  their  own  expense,  without  requiring  the  lessor's  title,  on 
payment  of  the  remainder  of  the  purchase-money  ;  and  t^iat  all  out-goings  should 
be  cleared  to  Afidmmmer  then  last ;  that  the  duty  of  seven-pence  in  the  pound 
should  be  equally  borne  between  the  vendor  and  purchaser  ;  that,  if  the  pur- 
chaser should  neglect  or  fail  to  comply  with  the  above  conditions,  the  deposit- 
money  should  be  forfeited,  the  proprietors  should  be  at  liberty  to  re-«eli  the 
estate  by  public  or  private  sale,  and  tlie  deficiency,  if  any,  attending  such  sale, 
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with  all  incidental  charges,  should  be  made  good  by  the  defaulter.  And  the 
plaintifTs  averred  that  the  defendant  aAerwards  became  the  purchaser  of  *the  ^^^^ 
said  estate,  subject  to  the  said  conditions,  for  the  sum  of  2835/. ;  and  the  ^ 
defendant  then  paid  200/.  in  part  of  the  purchase-money,  and  signed  an  agree- 
ment for  payment  of  the  remainder  within  twenty-eight  days  from  the  day  of 
sale.  And,  ai\er  averring  mutual  promises  of  performance,  they  alleged,  that 
although  the  plaintiffs  did  give  the  defendant  possession  according  to  the  said 
conditions,  and  were  also  ready  and  willing  to  give  and  make  to  him  proper 
conveyances  and  assignment^  of  the  leases  of  the  said  estate  at  the  defendant*s 
expense,  on  payment  of  the  remainder  of  the  purchase-money,  and  to  clear  all 
out-goings  to  Midsummer,  according  to  the  conditions,  and  well  and  truly  per- 
formed, fulfilled,  and  kept  the  conditions  on  their  parts,  according  to  the  tenor 
and  effect,  true  intent,  and  meaning  thereof;  yet  the  defendant  did  not  nor 
would  pay  them  the  remainder  of  the  purchase-money,  or  pay  or  bear  his  share 
of  the  duty  of  seven-pence  in  the  pound,  or  accept  such  conveyances  and  assign- 
ments as  aforesaid ;  but  wholly  refused  to  comply  with  the  conditions,  or  com- 
plete or  perform  his  contract  of  purchase  or  agreement.  Whereupon  the 
plaintiffs  afterwards  re-sold  the  estate  by  public  sale,  for  the  sum  of  1438/.  10«., 
and  were  put  to  great  trouble  and  expense  about  such  re-sale ;  and  that  on  the 
second  sale  there  was  a  deficiency,  which,  with  the  said  duty  (which  was 
wholly  borne  and  paid  by  the  plaintiffs)  and  all  incidental  charges,  amounted 
together  to  1600/.  In  their  second  count,  the  plaintiffs  stated,  that  they  had 
contracted  and  agreed  with  the  defendant,  to  sell  to  him,  and  that  the  defendant 
contracted  and  agreed  with  the  plaintiffs,  to  purchase  of  them,  a  certain  other 
leasehold  estate,  for  the  sum  of  2835/. ;  and  that,  in  consideration  thereof,  and 
that  the  plaintiffs  had  undertaken  to  convey  to  the  defendant  tlie  said  last- 
mentioned  estate,  he,  the  ^defendant  undertook  to  accept  the  conveyance  r-^^ . 
thereof,  and  pay  the  plaintiffs  the  last-mentioned  purchase-money  in  a  ^ 
reasonable  time :  and,  although  the  plaintiffs  were  ready  and  willing,  and  offered 
to  convey  and  assign  to  the  defendant,  the  last-mentioned  estate ;  and,  although 
a  reasonable  time  for  accepting  such  conveyance,  and  paying  the  said  last- 
mentioned  purchase-money,  had  long  since  elapsed ;  yet  the  defendant  would 
not,  within  such  reasonable  time,  or  aflerwards,  accept,  or  execute,  such  con- 
veyances and  assignments  as  last  aforesaid,  or  pay  the  said  last-mentioned  pur- 
chase-money, or  any  part  thereof,  or  in  any  manner  perform  the  last-mentioned 
contract,  for  the  purchase  of  the  last-mentioned  estate  ;  whereby  the  plaintiffs 
not  only  lost,  and  were  deprived  of  all  the  benefit  which  might  and  would  have 
occurred  to  them  by  the  defendant's  performance,  and  completion  of  his  last- 
mentioned  contract,  but  were  put  to  great  charges  and  expenses  in  respect 
thereof,  amounting  to  the  sum  of  two  hundred  pounds ;  and  were  also  put  to 
further  charges,  amounting  to  the  further  sum  of  two  hundred  pounds,  about  the 
re-sale  of  the  said  last-mentioned  estate  to  another  purchaser.  The  declaration 
also  contained  counts  for  leasehold  premises  bargained  and  sold,  and  the  money 
counts.  At  the  trial  before  Park.  J.,  at  the  London  sittings,  after  Trinity  term, 
1817,  the  jury  found  a  verdict  for  the  plaintiffs. 

Beat,  Serjt.,  had  obtained  a  rule  nisi,  in  the  last  term,  to  arrest  the  judgment 
in  this  case,  on  two  grounds ;  first,  because  the  declaration  set  out  no  title  in 
the  plaintiff;  and  secondly,  because  there  was  no  averment  in  the  declaration, 
that  any  conveyance  or  assignment  had  been  prepared  and  tendered,  but  merely 
that  the  plaintiffs  were  ready  and  willing,  and  offered  to  convey  and  assign. 
He  cited  Luxton  v.  Robinson,  Doiig.  620,  the  Duke  'of  St.  Alban^s  v.  p^«- 
Shore,  1  H.  Bl.  270,  J'hiUips  v.  Helding,  2  H.  Bl.  123,  and  Martin  L  ^^ 
V.  Smith,  6  East,  555. 

Vaughan,  Serjt.,  on  a  former  day  in  this  term,  showed  cause  against  the  rule. 
As  to  the  second  objection,  the  averment  contained  in  the  declaration  is  suffici- 
ent, and  it  is  not  necessary  to  aver  an  actual  tender  as  a  condition  precedent. 
This  may  be  collected  from  Pordage  v.  Cole^  I  VVms.  Saund.  320.  n.  4,  and 
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the  elaborate  note  of  Serjt.  Tfxlliams^  on  that  case.  That  case  is  not  much  un- 
like the  present ;  for,  here,  the  money  is  to  be  paid,  at  all  events,  within  twenty- 
eight  days  of  tlie  sale ;  but  no  precise  time  is  fixed  for  the  execution  of  the 
assignment,  or  conveyance.  If  either  of  the  covenants  form  a  condition  pre- 
cedent, the  payment  of  the  money  is  a  condition  precedent.  But,  whether  that 
is  to  be  considered  as  a  precedent  or  concurrent  act,  is  immaterial ;  for,  the  par- 
ties come  before  the  court  after  verdict,  standing  in  a  very  different  situation 
from  that  which  they  would  have  occupied,  if  this  question  had  come  before 
the  court  on  demurrer.  Where  two  concurrent  acts  are  to  be  done,  it  is 
sufficient  for  the  party,  who  sues  for  non-performance,  to  aver,  that  he  was 
ready  to  perform  his  part  of  the  contract,  Morton  v.  Lamb,  Per  Lord  Kenyon^ 
7  71  R,  129.  So,  in  an  action  for  the  non-delivery  of  malt,  an  allegation,  that 
the  plaintiffs  were  ready  and  willing  to  receive  the  same,  and  pay  for  it  accord- 
ing to  the  terms  of  the  sale,  was  held  sufficient,  without  averment  of  actual 
tender  of  the  price  agreed  on,  Rawaon  v.  Johnson^  1  East,  203.  But  the  alle- 
gation in  this  declaration  is  nearly  as  strong  as  an  actual  allegation  of  lendei 
made,  and  the  refusal  averred  comes  within  the  case  of  Jonea  v.  Barkley,  Doug 
•661  ^^^'^  ^^^  ^®^  IRngaton  v.  Preston^  cited  therein,  689.  Even  *if  the  de- 
-'  fendant  were  entitled  to  a  tender,  his  refusal  amounts  to  a  dispensation 
of  it ;  and,  after  verdict,  it  must  be  taken,  that  the  plaintiffs  proved  the  matters 
averred.  Moreover,  here  is  an  allegation,  that  possession  was  delivered ;  and, 
wherever  a  contract  is  executed  in  part,  it  is  no  longer  executory,  and  such 
part-execution  amounts  to  an  absolute  acceptance  of  the  plaintiff  *s  title,  Boone 
V.  Eyre,  2  W.  Bl.  1312.  S.  C.  1  H.  Bl.  273,  n.  a.,  Campbell  v.  Jones,  6  T.  R- 
570.  In  ffllks  V.  Atkinnon,  Ante,  vi.  11.  S.  C.  1  Marsh.  412,  (an  action  for 
non-delivery  of  goods,  according  to  agreement,)  it  was  held  unnecessary,  after 
demand  made,  to  adduce  evidence  in  support  of  the  averment,  that  the  plaintiff 
was  ready  and  willing  to  pay  for  the  goods.  It  is  unjust,  that  the  defendants 
should  retain  the  possession,  and  not  do  what  he  has  covenanted  to  do ;  his 
remedy  is  by  action.  [Burrough,  J.  Maxwell  v.  Sharp,  Sayer,  187,  was  an 
action  on  an  agreement  to  transfer  stock,  and  the  declaration  was  objected  to, 
because  it  was  not  therein  stated,  that  there  was  an  actual  transfer  of  the  stock. 
But  it  was  there  held,  that  a  sufficient  tender  was  averred  to  support  the  action; 
and,  that  these  contracts  were  mutual  and  independent.  So,  here,  the  defend- 
ant is  not  to  be  put  in  possession  of  the  legal  estate,  without  paying  the  money.] 
Lord  Ellenborough*8  expression,  in  Phillips  v.  Fielding,  of  the  necessity  oi 
specifically  setting  out  the  title,  is  cavilled  at  in  other  courts,  e.  g,  in  Martin  v. 
Smith,  but  at  all  events,  in  this  case,  the  defendant  has  dispensed  with  it. 
Then,  in  the  second  count,  an  actual  offer  to  convey,  and  refusal  on  the  defend- 
ant's behalf,  is  answered.  He  cited  Fivian  v.  Shipping,  Cro.  Car.  384,  and 
•671  concluded,  by  observing,  that  the  averment  was  ^sufficient,  and  at  all 
-*  events,  could  not  be  taken  advantage  of,  after  verdict. 
Best  and  Copley,  Serjts.,  supported  the  rule.  In  this  case  each  count  forms 
a  separate  declaration,  ^nd  is  to  be  considered  separately ;  and  upon  general 
damages,  if  any  one  count  cannot  be  supported,  the  judgment  is  gone.  Both 
the  counts  in  this  declaration  are  bad :  the  second  clearly  so.  In  the  first  place, 
on  a  contract  of  sale,  the  vendor  must  show  a  tide  to  sell ;  in  the  next  place, 
lie  must  show,  that,  he  tendered  a  conveyance :  it  is  true,  that  by  the  conditions 
of  sale,  he  is  relieved  from  showing  the  title  of  the  landlord ;  but  he  does  not 
show  whether  he  is  lessee  or  assignee ;  whether  there  is  even  any  lease,  or 
whether  he  is  in  any  way  related  to  the  premises.  If  a  man  simply  undertakes 
to  convey  land,  he  thereby  impliedly  undertakes  to  convey  a  good  title.  It  is 
quite  nugatory  for  a  man  to  go  through  the  farce  of  conveying,  when  he  has  no 
tiil^ ;  and,  if  he  has  no  title,  the  purchaser  is  not  bound  to  pay  the  money,  nor 
can  the  vendor  sue  him  for  non-payment,  Phillips  v.  Fielding.  [Dallas,  J. 
Phillips  V.  Fielding,  was  in  a  degree  doubted  in  Martin  v.  Smith :  Lord 
£llenboroughf  there  speaks  of  the  rule  in  the  former  case  as  being  the  opinion 
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of  Lord  Lougltboroiigk  only,  and  so  speaks  Lawrence^  J.]  Phillips  v.  Field' 
ingy  is  not  the  decision  of  Lord  Ijoug/iborough  only,  but  of  the  whole  court; 
and  in  Martin  v.  Smiihf  the  only  question  was,  whether  it  was  necessary  to 
set  out  all  the  particulars  of  the  title.  In  Luxton  v.  Robinson,  Duller,  J.,  says, 
'^  The  plaintiff  was  to  deliver  possession ;  and,  therefore,  he  ought  to  liave 
shown,  that  he  had  a  right  so  to  do."  If,  in  strictness,  the  title  ought  te  be  set 
out  in  detail,  and,  if  it  is  not  so  set  out,  the  verdict  will  cure  the  defect  of  a 
general  avernnent ;  but,  on  this  record,  no  averment  of  tide  whatever  is  made  ; 
it  cannot,  therefore,  be  assumed  to  be  proved,  that  the  ^plaintiffs  had  a  ^^^^ 
title;  for  nothing  can  be  assumed  as  proved,  which  is  not  alleged.  >- 
The  second  count  is  still  more  deficient.  There  is,  indeed,  in  that  count,  an 
averment  of  an  offer  to  convey  and  assign ;  but  this  is  a  sale  of  leasehold  prop- 
erty, and  no  excuse  is  stated  for  not  setting  forth  the  title  of  the  landlord ;  nor 
is  there  even  an  averment  that  the  plaintiifs  had  a  tide.  In  none  of  the  cases 
cited  in  Serjt.  ffilliams^s  note  to  Fordage  v.  Cole,  is  any  principle  stated, 
which  bears  out  the  argument  of  the  counsel  for  the  plaintifi's.  For,  here,  though 
the  money  is  to  be  paid  within  twenty-eight  days,  it  cannot  be  shown,  that  the 
plaintiffs  were  not  bound  to  make  a  good  title  till  the  thirtieth  day.  If  it  could 
be  so  shown,  then,  and  then  only,  the  cases  cited  for  the  plaintiffs  would  apply. 
In  Jones  v.  Barkley,  Glazebrook  v.  JToodrow,  8  T.  R.  366,  and  Gooddisson  v. 
Ntmn,  4  T.  R.  761,  the  conveyance  v/as  to  be  made  on  the  same  day;  and 
it  was  held,  that  the  conveyance  must  first  be  made  or  tendered,  though  the 
agreement  was  in  the  same  terms  with  these.  Campbell  v.  Jones,  is  entirely 
inapplicable  to  the  present  case ;  there,  part  of  the  covenant  was  to  be  performed 
on  one  day,  and  part  on  another;  for  the  instruction  in  bleaching  must  be  grad- 
ual, and  Lord  Kenyon^s  judgment  proceeded  on  that  ground.  Rawson  v.  John' 
son,  and  IFilks  v.  Atkinson,  are  with  the  defendant ;  for,  in  those  cases,  the 
plaintiffs  had  done  every  thing  which,  in  the  nature  of  the  cases,  they  could  be 
required  to  do.  So  in  Maxioell  v.  Sharp,  the  plaintiff  had  done  all  in  his  power 
to  transfer  the  stock ;  and  in  a  subsequent  case,  AJerrit  v.  Rane,  1  Str.  458f 
which  was  an  action  on  an  agreement  for  the  transfer  of  stock,  the  plaintiff 
averred,  that  he  attended  all  the  while  the  books  were  open  on  the  day  on  which 
the  stock  was  to  be  transferred,  but  *tliat  the  defendant  did  not  appear ;  r^^^q 
the  court  there  held,  that  if  the  defendant  had  been  there  to  transfer,  the  ^ 
plaintiff  must  have  laid  down  his  money,  though  not  so  as  to  part  with  it 
until  transfer:  and  in  the  argument  was  cited  T\irn€r  v.  Goodwin,  Fort.  145. 
S.  C,  10.  Mod.  154.  In  Vivian  v.  Shipping,  the  point  of  condition  precedent 
was  not  decided,  nor  is  it  clear  whether  that  case  came  on  on  demurrer  or  after 
verdict.  [The  court  here  observed,  that,  in  the  first  count,  there  was  an  aver- 
ment, that  the  plaintiffs  were  ready  and  willing  to  give  and  make  to  the  defend- 
ant proper  conveyances  and  assignments  of  the  leases  of  the  estate,  and  that  the 
defendant  refused  to  accept  the  same :  that  this  averment,  as  the  case  stood, 
was,  as  they  were  then  advised,  sufficient,  and  that  the  first  count  was  good. 
They  directed  the  counsel  for  the  defendant  to  confine  themselves  to  the  second 
count.]  The  second  count  is  entirely  defective,  for  there  is  not  even  a  premise  in 
that  count,  from  which  it  can  be  inferred  that  the  plaintifiTs  had  a  tide ;  or  from 
which  a  tender  of  a  conveyance  can  be  presumed.  If  an  averment  of  actual 
conveyance  is,  stricdy  speaking,  unnecessary,  it  is  absolutely  necessary  for  the 
plaintiffs  to  show,  that  they  were  ready  and  willing  to  convey ;  and  not  only  to 
convey  simply,  but  to  convey  at  the  time  and  place  stipulated.  No  such  aver- 
ment appears  on  this  count,  not  even  that  he  offered  to  convey  within  a  reason- 
able time.  All  the  matters  necessary  to  be  proved  will,  after  trial,  be  supposed 
to  have  been  proved ;  but,  if  such  matters  be  not  averred,  there  could  be  no  need 
to  prove  them;  and,  therefore,  it  cannot  be  inferred  that  they  were  proved, 
Rushton  v.  Aspinail,  Doug.  679.  The  verdict,  therefore,  will  not  cure  the 
second  count.  Fhillips  v.  Fielding,  is  expressly  with  the  defendant  in  tliis 
case,  and  Callonel  v.  Briggs,  1  Salk.  1 12,  is  strong  to  show,  that  performaac« 
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tf^Q-^   roost  be  'averred  and  proved.     Neither  of  the  special  counts  state 
-^    plaintiflf's  title,  nor  a  tender  of  the  conveyance;  the  latter  does  not  a 


the 
aver, 
the  plaintilfs  were  ready  to  convey  within  a  reasonable  time ;  both  are  evidently 
bad,  and  the  latter,  at  least,  is  pregnant  with  such  defects,  that  it  cannot  be 
cured  after  verdict, 

Dallas,  J.,  now  delivered  the  judgment  of  the  court.  This  was  a  motion  in 
arrest  of  judgment.  The  declaration  consisted  of  two  special  counts,  and  the 
common  counts.  To  the  special  counts,  objections  have  been  raised.  The 
first  count,  in  substance,  states  that  a  leasehold  estate  was  put  up  for  sale,  sub- 
ject to  certain  conditions,  of  which  one  was,  that  the  purchasers  should  have 
proper  conveyances  and  assignments  of  leases,  without  requiring  the  lessor's 
tide.  What  die  buyer,  therefore,  did  not  stipulate  for  or  require,  the  lessor  was 
not  bound  to  state.  The  want  of  such  an  averment,  therefore,  constitutes  no 
objection.  It  was  next  ut^d,  that  the  tender  of  a  proper  assignment  was  not 
alleged;  and  it  is  true,  that  such  a  tender  is  not  alleged  in  terms;  but  the  alle- 
gation is,  that  the  plaintiffs  were  ready  and  willing  to  give  a  proper  assignment, 
on  payment  of  the  remainder  of  the  purchase  money,  according  to  the  intent, 
tenor,  and  effect  of  the  agreement;  but,  that  the  defendant  refused  to  accept  of 
such  assignment,  and  to  perform  his  agreement  according  to  such  intent  and 
meaning,  Now,  the  rule  is  clear,  that,  if  performance  of  an  act  be  rendered 
impossible  by  the  default  of  the  one  party,  it  dispenses  with  the  necessity  of 
the  other  party's  averment  or  proof  of  such  fact;  and,  if  that  rule  be  applied  to 
this  case,  the  objection  vanishes.  There  is,  then,  a  substantial  right  of  action 
on  the  record;  and,  whether  the  pleadings  are  so  formally  drawn  as  to  be  good 
on  demurrer,  it  is  not  necessary  now  to  consider:  for  this  motion  is  in  arrest 
^^^l',  of  judgment,  when  the  ^omission  of  form,  and  even  of  substance,  is  aided 
J   by  the  verdicL 

The  5erx>nd  count  differs  from  the  first:  in  the  second  count  nothing  is  said 
of  the  purchaser  having  conveyances,  without  requiring  the  lessor's  title ;  but  the 
agreement  set  forth  is,  that  the  one  party  shall  assign,  and  that  the  other  shall 
accept;  and  then  comes  an  averment,  not  merely  that  the  plaintiDs  were  ready 
and  willing  to  convey  and  assign,  as  in  the  first,  but  that  they  actually  olFercd 
to  convey  and  assign,  and  that  the  defendant  refused  to  accept.     To  this  count 
it  is  objected,  first,  that  there  is  no  title  specially  set  forth ;  secondly,  that  title 
is  not  even  generally  alleged ;  and,  thirdly,  that  there  is  no  averment  of  the 
actual  tender  of  any  conveyance  or  assignment:  and,  it  is  true,  tliat  tide  in  the 
lessor  is  not  alleged.     It  becomes,  therefore,  unnecessary  to  consider  the  dis- 
tinction between  title  specially  set  forth  and  title  generally  alleged.     If  it  be 
urged,  that,  under  the  facts  of  this  case,  such  allegation  would  be  necessary,  and 
that  the  want  of  it  would  be  bad  on  demurrer,  the  answer  is,  that  we  are  now 
not  to  decide  on  demurrer,  but  on  a  motion  in  arrest  of  judgment;  to  that  ground, 
therefore,  and  to  that  only,  must  our  consideration  be  confined.    And  this  makes 
it  unnecessary  to  go  into  the  various  cases  which  have  been  cited;  every  one  of 
which,  if  it  were  necessary  to  examine  them,  would  be  found  to  differ  from  the 
case  before  the  court  in  many  respects;  but,  for  the  present  purpose,  one  broad 
ground  of  distinction  is  sufficient; — they  were  all  casos  on  demurrer.    Being  so 
distinguished,  I  need  not  say  that  they  depend,  not  only  upon  different,  but  upon 
opposite  principles  to  those  which  govern  the  present  case.     On  demurrer,  in 
favor  of  correct  pleading,  every  objection  is  to  be  strictly  considered  ;  after  ver- 
•721   ^*^^'  matter,  whether  of  form  or  substance,  is  to  be  aided  by  the  verdict  *ia 
^   favor  of  the  justice  of  the  case.     Confining  ourselves,  therefore,  to  the 
consideration  of  this  point,  as  arising  on  a  motion  in  arrest  of  judgment,  it 
becomes  necessary  to  refer  to  the  agreement  and  breach,  as  stated  in  the  second 
count  of  the  declaration.     The  contract  alleged  is  an  agreement  by  the  defend- 
ant to  purchase,  and  by  the  plaintiffs  to  assign  and  to  convey,  a  certain  leasehold 
estate  of  them  the  plaintiffs  ;  and,  after  verdict,  it  must  be  taken,  that  the  con- 
tract alleged  was  proved.     Nothing  is  said  as  to  a  tide  or  right  to  convey :  buU 
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It  is  insisted,  that,  in  legal  construction,  an  agreement  to  assign  and  convey 
imports  a  right  to  assign  and  convey.  Be  it  so,  for  the  purpose  of  argument ; 
for,  if  such  be  the  construction,  which  the  law  wiU  put  upon  the  contract,  it 
must  be  taken,  that  the  assignment  offered  was  of  such  a  description.  It  is  suf- 
ficient to  set  forth  in  the  declaration  the  agreement,  in  the  terms  in  which  it 
exists.  The  same  construction  must  be  applied  to  the  contract,  and  to  the  state- 
ment of  the  contract  in  the  declaration,  and  this  is  done  in  the  present  case. 
Supposing  it  necessary  to  prove,  under  such  an  agreement,  an  offer  legally  to 
assign,  it  must  be  taken,  after  verdict,  that  this  was  proved  at  the  trial ;  inas- 
much as,  without  such  proof,  in  the  present  view  of  the  case,  the  plaintiffs 
could  not  have  recovered.  As  to  the  remaining  objection,  viz*  the  want  of  an 
actual  tender,  it  will  be  sufficient  to  say,  that  the  objection  becomes  weaker  when 
applied  to  the  second  count  than  it  was  when  applied  to  the  first;  for,  in  this 
second  count  is  alleged  an  actual  offer  to  convey  by  the  plaintiffs,  and  an  actual 
refusal  to  accept  such  conveyance  by  the  defendant.  What,  therefore,  has 
already  been  said  on  this  subject,  as  applied  to  the  first  count,  becomes  much 
stronger  as  applied  to  the  second.  The  case  seems  sufficiently  clear  ;  but,  if 
any  illustration  be  required,  *it  may  be  derived  from  Mason  v.  Corder^\  r**!^ 
the  last  case  decided  on  this  subject  in  this  court.  There,  in  an  action  ^ 
upon  an  agreement  to  assign  a  lease,  it  was  urged  in  arrest  of  judgment,  that  the 
plaintiffs  should  have  averred  and  proved,  not  only  that  he  was  ready  to  make 
a  good  title ;  but,  that  it  was  in  his  power  to  have  done  so.  A  new  trial  was 
granted  on  the  merits,  so  that  the  case  did  not  turn  on  the  point,  whether  the 
judgment  ought  to  be  arrested.  But,  in  delivering  the  judgment  of  the  court, 
GibbSf  C.  J.,  said,  **  The  action  cannot  be  maintained,  unless  the  plaintiff  did 
offer,  and  was  able  and  showed  that  he  was  able,  to  do  that  for  which  he  had 
agreed.  Possibly  the  plaintiff*  may  prove  that  circumstance  on  another  trial 
which  does  not  appear  in  this  report,  that  the  plaintiff  was  in  a  condition  to 
procure  and  did  procure  that  which  he  was  bound  to  procure,  the  assent  of  the 
lessor."  Now,  it  could  not  be  done  on  a  future  occasion,  if  the  want  of  such 
an  averment  would  have  excluded  such  proof:  nor  would  it,  on  the  same 
ground,  have  been  proved  on  the  trial  had  ;  and  yet,  for  want  of  such  proof  the 
new  trial  was  ordered.  Without,  therefore,  being  in  terms  averred,  the  ability 
to  make  is  involved  in  the  averment,  of  being  ready  and  willing  to  make  an 
assignment,  and  of  having  tendered  and  offered  to  assign,  and  becomes  matter 
of  necessary  proof  on  the  trial,  to  enable  the  plaintifff  to  recover.  The  rule 
being,  that,  whatever  is  sufficiently  alleged  to  let  in  proof,  and  without  which 
proof,  the  plaintiff  must  have  failed,  will  be  intended  after  verdict  to  have  been 
proved ;  such  intendment  must  be  made  in  the  present  case,  and,  consequently, 
the  plaintiffs  are  entided  to  our  judgment. 

Rule  discharged. 

t  Ante,  vii.  9.  iS.  C.   2  Marsh.  332. 


♦HOPKINSON  V.  BUCKLEY.  [♦Ti 

The  court  will  discharge  with  costs  a  rule  obtoined  on  offidavifs  of  a  party,  which  are 
sworn  before  bis  own  attorney  in  the  cause.     [5  Ante  89.] 

Vavohax,  Seijt.,  showed  cause  against  a  rule,  which  had  been  obtained  by 
HuUock^  Serjt.,  and  insisted  that  it  must  be  discharged  with  costs,  as  all  Uie 
affidavits  of  the  party,  which  were  the  foundation  of  the  rule,  had  been  sworn 
before  his  own  attorney  in  the  cause. 
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The  court  observed,  that  it  was  extremely  wrong  for  the  attorneys  in  a  cause 
to  act  as  commissioners  in  taking  the  affidavits  of  their  clients,  and  gave  judg- 
ment that  the 

Rule  be  discharged  with  costs.t 

t  [The  fome  principle  has  been  adopted  in  New  York.    See  12  Johns.  340.    See  also 
3  D.  &  £.  403.    Cun.  Rep.  54.    Wightwick  62.    3  Atk.  813.J 


ANONYMOUS. 

Fine  amended  by  increasing  the  number  of  acres,  the  measurements  on  wbich  the 
description  of  the  number  of  acres  were  founded  being  wrong. 

Best,  Seijt.,  moved  to  amend  a  fine,  by  increasing  the  number  of  acres,  on 
affidavits,  which  stated  that  the  deed  to  lead  the  uses,  conveyed  one-third  of  all 
that  farm  called  Fbiehley  farm,  in  the  occupation  of  George  Dowling;  that 
correct  fines  had  been  levied  of  the  other  two-thirds,  but  that,  in  this  fine,  the 
measurements  were  wrong.  He  cited  Alexander^  demt. ;  Bleasdale,  tent  *. 
Harford^  vouchee.     d^;i/e,  iv.  734. 

By  the  tourt^ 

Hat 


75*]  *ANONYMOUS. 

The  documents  relating  to  a  recovery  of  premises  in  Northumberland  did  not  reach  Lon- 
don  tilt  the  first  day  after  Eagter  term :  the  mistake  was  not  discovered,  the  proceedings 
went  on  in  the  subsequent  Trinity  term,  and  the  recovery  came  to  the  cursitor*s  offics 
m  Mtchaelmat  term  following,  when  the  court,  upon  motion,  allowed  the  recovery  to 
pass  as  of  Eatter  term. 

BosANQUET,  Seijt.,  moved,  that  a  recovery  might  be  allowed  to  pass  as  of 
Hosier  term  last,  under  the  following  circumstances.  The  premises  were  in 
Northumberland,  and  the  documents  did  not  reach  London  until  the  first  day 
after  Easter  term.  The  mistake  was  not  discovered,  but  proceedings  went  on 
in  THnity  term,  and  the  recovery  had  now  come  to  the  cursitor's  office. 

By  the  courts  after  a  remonstrance  for  not  coming  earlier  in  the  term. 

Fiat. 


NOAKES  c.  SHIPMAN. 

Fine  more  than  a  twelvemonth  old  allowed  to  pass  without  any  special  reason  assigned. 

BssT,  Seijt.,  moved,  as  matter  of  course,  that  this  fine  should  pass,  being 
more  than  a  twelvemonth  old.  No  special  reason  was  assigned,  although  the 
writ  of  covenant  was  returnable  in  three  weeks  of  the  Holy  Trinity^  in  the  64th 
year  of  Geo,  3. 

By  the  court. 

Fiat. 


48  Gibson  v.  Bray.  M.  T.  1817.  [♦TO 

*GIBSON  V.  BRAY  et  al.,  'Assignees  of  MARKHAM,  a  Bankrupt. 

[l  Moore  519,  S.  C] 

Goods  \i'erc  Bent  from  /.  G.  in  London  to  M.  at  Sunderland,  accompanied  with  a  letter 
expressing  a  hope  that  some  of  the  articles  would  bo  approved  of,  and  desiring  to  have 
those  articles  which  were  not  approved  of  returned  as  speedily  as  possible.  The  letter 
contained  an  invoice,  headed,  *'Mr.  M.  bought  of  J.  G.,*'  wherein  the  prices  of  the 
articles  were  set  down,  but  not  carried  out.  On  the  evening  of  the  day  of  the  arrival 
of  this  letter  and  these  goods  at  Sunderland^  the  effects  of  m,  were  seized  under  a  Ji, 
fa,;  and  on  the  following  morning  his  shop  was  shut  by  the  sheriff,  and  never  re-opened. 
In  an  action  of  trover  tor  these  foods,  brought  by  J.  G.  against  the  assignees  of  M., 
who  had  been  made  bankrupt :  Held,  that  the  goods  did  not  pass  to  the  assignees  under 
the  Stat.  21  Jac.  1,  e.  19,  $.  11. 

Tins  was  an  action  of  trover,  for  certain  shawls  and  laces.  At  the  trial  before 
Gibbst  C.  J.,  at  the  London  sitting  after  the  last  term,  it  appeared,  that  in 
November^  1816,  in  consequence  of  a  request  made  by  Markham,  a  shopkeeper 
at  Sunderland,  to  Morgan,  the  traveller  of  the  plaintiff,  a  lace  merchant  in 
London,  to  procure  for  him  a  few  high  priced  shawls,  and  other  articles,  the 
plaintiff,  on  the  11th  of  that  month,  selected  and  sent  him  some  laces  by  the 
mail;  and  in  a  letter  of  that  date,  containing  an  invoice  of  the  articles  sent, 
apprised  him  that  agreeably  to  his  order,  to  Mr.  Morgan,  he  forwarded,  as  per 
invoice  annexed,  in  a  small  box,  which  would  go  oft*  per  that  evening's  mail ; 
that  he  had  charged  the  whole  as  low  as  possible,  and  hoped  some  of  them 
would  be  approved;  and  that  the  bankrupt's  orders  would  oblige  the  plaintiil*; 
ind,  in  a  postscript,  he  requested  to  have  returned  what  was  not  approved,  as 
speedily  as  the  bankrupt  could  with  convenience. 

The  invoice  contained  in  this  letter  was  as  follows : 

•Mr.  Markham  [•TT 

Bot.  of  John  Gibson, 

917 1  5-4  Bla.  lace  shawl  -          jBH     0  0 

582 1          -            -            -            -       22     0  0 

913 1    -            .            -  .            22     0  0 

964 U  square         -            -            -        8     0  0 

965 1    -            -            -  .              9     9  0 

1793 1  Bla.  lace  scarf           -            -       10     0  0 

7026— 7i  Bord.     -             -  -               0  13  0 

1305 8         wht.        -            .            .        0  14  6 

Box  20d. 


Net  money  £ 


The  parcel  enclosing  the  goods  arrived  by  the  mail,  at  Sunderland,  on  the 
13ih  o(  November  following,  and  was  delivered  to  the  bankrupt  in  the  afternoon 
of  that  day;  and,  about  the  same  time,  he  received  by  the  post,  the  above- 
mentioned  letter  and  invoice.  On  the  evening  of  the  same  day,  his  goods  were 
seized,  under  a  Jieri facias,  and  on  the  following  morning,  his  shop  was  shut  by 
the  sheriff's  officers.  On  the  15th  of  November,  the  bankrupt  executed 
an  assignment  of  his  effects,  for  the  benefit  of  his  creditors;  and,  on  the  21st,  a 
commission  of  bankruptcy  issued  against  him,  which  was  opened  at  Sunder* 
land,  on  the  27th,  and  a  provisional  assignment  executed  on  the  same  day. 
On  the  24  ih  o{  December,  the  defendants  were  chosen  assignees.  The  plain- 
tiff applied  to  them  for  a  restoration  of  the  lace,  stating,  that  the  goods  had  been 
received  into  the  bankrupt's  stock  prior  to  the  act  of  bankruptcy ;  and  that  tliey 
could  uoi  be  given  up,  as  they  had  been  then  sold  with  the  bankrupts 's  stock 
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«7fi1  ^^  further  appeared,  that  the  bos  containing  the  lace  remained  *for  some 
-^  weeks  unopened  in  the  bankrupt's  shop  ;*  and,  that  it  was  kept  perfectly 
distinct  from  his  stock.  Gibbs,  C.  J.,  expressed  his  opinion,  that  the  goods 
were  subject  to  the  bankrupt's  commission,  and  that  the  entering  the  prices 
short  made  no  difference  in  the  case,  for  the  prices  were  the  lowest  prices  at 
'Yhich  the  goods  were  to  be  sold,  and  the  letter  of  the  plaintiff  only  required 
fiat  those  goods,  which  were  not  approved  of,  should  be  returned.  His  lord- 
3hip  observed,  that,  in  lAvenay  v.  Hoodf  2  Campb.  83,  goods  in  the  hands  of  a 
dealer  upon  sale  or  return  were  held  to  pass  to  the  assignees  of  such  dealer^ 
when  bankrupt,  and,  that  these  goods  were  under  the  conteol  of  the  bankrupt 
He,  however,  reserved  the  point,  directing  a  verdict  to  be  entered  for  the  plain* 
tiff*,  with  liberty  to  the  defendants  to  move  to  set  it  aside,  and  enter  a  nonsuit. 
Accordingly, 

Vaughan,  Serjt.,  on  a  former  day,  having  obtained  a  rule  nisi  to  that 
effect, 

Bestf  Seijt.,  now  showed  cause.  Livtsay  v.  Hood  and  Neate  v.  Ball^  2  East, 
117,  are  beside  the  present  question,  which  cannot  be  considered  one  of  goods 
sent  on  sale  or  return,  under  circumstances  similar  to  those,  which  formed  the 
foundation  of  those  cases.  The  goods  in  this  case  arrived  on  the  13th ;  and,  on 
the  next  morning,  the  bankrupt's  shop  was  shut  by  the  sheriff's  officers,  and 
the  bankrupt  had  not  from  the  first  moment  any  power  over  the  goods.  The 
invoice  has  no  sale  prices  carried  out,  nor  are  the  goods  sent  to  be  all  sold 
direct,  as  appears  from  the  language  of  the  letter  of  the  1 1th.  The  bankrupt 
«««g-|  had  a  discretion  to  select  such  goods  as  suited  *him,  and  to  return  the 
*  -*  others ;  this  discretion  to  select  he  never  exercised,  nor  had  he,  at  any 
time,  the  order  and  disposition  of  such  goods:  and,  without  goods  arc  in  the 
order  and  disposition  of  the  bankrupt,  mere  possession  of  tliem  will  not  subject 
them  to  the  operation  of  the  stat.  21  Jae.  1,  c.  19,  «.  11.— 'He  cited  Atkin  v. 
Benvick,  1  Str.  165. 

Vaughan  in  support  of  his  rule.  The  goods  were  in  possession  of  the 
bankrupt  before  his  bankruptcy ;  they  were  sent  on  sale  or  return,  and  he  had 
an  option  offered  him,  to  be  exercised  by  him :  if  he  does  not  reject  them,  they 
are  to  be  kept,  and  he  does  not  reject  them ;  he  had,  therefore,  the  order  and 
disposition  of  these  goods,  which  he  might  have  sold  on  the  morning  after  their 
arrival,  and  which  the  defendants  as  his  assignees  are  entided  to  retain.  Livesat/ 
V.  Hood  governs  the  present  case,  which  is,  if  possible,  the  stronger  of  the  two ; 
for  the  invoice  in  Livesay  v.  Hood  is  only  headed  **  J.  Almon  from  Livesay  4* 
Co.;"  here  the  invoice  is  headed  **  Mr.  Markham  bought  of  J.  Gibson^*  clearly 
showing,  when  coupled  with  the  letter,  that  the  goods  were  purchased  by 
MaTkfuim ,  with  a  power  of  returning  such  as  did  not  suit  him,  within  a  reason- 
able time. 

Dallas,  J.  The  fallacy  of  my  brother  VaugharCi  argument  consists  in  sup* 
posing,  that  where  goods  are  literally  in  the  possession  of  the  bankrupt,  by 
means  whereof  a  false  credit  may  arise  to  the  prejudice  of  others,  who  may  be 
thereby  imposed  on,  sucli  possession  is  sufficient  to  bring  the  goods  so  possessed 
«80l  within  the  range  of  the  statute  of  James,  Now,  if  mere  possession  *were 
•^  sufficient,  the  possession  of  factors,  trustees  and  others,  would  be  a  pos' 
session  in  the  order  and  disposition  of  the  bankrupt,  which  it  cleariy  is  not;  and, 
therefore,  the  proposition,  that  a  mere  possession  of  goods  will  bring  them 
within  the  order  and  disposition  of  the  bankrupt  is  much  too  extensive.  What 
are  the  words  of  tlie  statute?  **  If  any  person  or  persons  shall  become  bankrupt, 
and  at  such  time  as  they  shall  so  become  bankrupts  shall,  by  the  consent  and 
permission  of  the  true  owner  and  proprietary,  have  in  their  possession,  order, 
and  disposition,  any  goods  or  chattels,  whereof  they  shall  be  reputed  owners, 
and  take  upon  them  the  sale,  alteration,  or  disposition  as  owners,"  then,  the 
same  shaD  be  liable  to  the  creditors  of  such  bankrupt,  21  Jac,  1,  9.  11.  The 
true  question,  therefore*  is,  whether  the  bankrupt,  having  the  goods  in  his  power. 
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has  taken  upon  himself  the  order  and  disposition  thereof.  Now,  this  is  not  a 
case  of  continual  deaiiog,as  wad  the  case  of  Uveaay  v.  Hood,  where  the  parties 
settled  their  accounts  monthly ;  but  ttie  goods  here  are  sent  and  received  on  a 
special  engagement,  that  Markham  may  return  what  is  not  approved  within  a 
reasonable  time.  It  is  urged,  that  Markham  might  have  sold  them  on  the  morning 
after  their  arrival ;  he  might  have  done  so,  and  that  would  have  been  a  sale 
within  a  reasonable  time.  But  the  next  morning  ended  the  trading,  and  he  had 
not,  therefore,  a  reasonable  time  wherein  to  judge  what  he  would  or  would  not 
take ;  or  whetlier  he  would  take  any  of  them.  I,  therefore,  think,  that  Mark- 
ham had  not  bought  these  goods,  that  they  never  were  in  his  order  or  disposition, 
and,  consequently,  that  a  property  in  such  goods  never  passed  to  the  assignees 
upon  his  becoming  bankrupt. 

*Park,  J.  I  am  of  the  same  opinion.  But,  be  it  understood,  that  we  r^^, 
impugn  not  the  cases  of  Neate  v.  Ball,  and  Livtaay  v.  Hood,  neither  do  ^ 
we  narrow  the  received  construction  of  the  statute  of  James,  On  reviewing 
the  facts,  I  think,  it  will  be  found  that  there  is  no  difficulty  in  the  question. 
These  goods  are  received  by  Markham,  on  the  evening  of  the  13th,  the  shop  is 
shut  on  the  next  morning,  by  command  of  the  sheriff,  who  was  in  possession, 
and  is  never  opened  again,  Markham,  therefore,  had  never  any  opportunity 
of  exercising  the  discretion  delegated  to  him»  as  to  the  selection  of  what  goods 
he  should  keep,  or  what  he  should  return.  If  it  be  objected,  that  this  view  of 
the  case  brings  us  to  a  consideration  of  time,  the  answer  is,  that  in  all  these 
cases  the  consideration  of  time  forms  an  ingredient.  In  Neate  v.  Bail^  liOrd 
Kenyon,  says,  *nhat  the  bankrapt  was  to  decide,  immediately,  whether  he 
would  accept  or  return  the  goods ;  but  see  what  he  did.  He  received  them  on  the 
19th  oi  February,  into' his  warehouse,  and  there  kept  them  as  his  goods,  until 
the  4th  or  5th  oi  March.^^  In  lAvesay  v.  Hood,  the  goods  had  been  in  the  pos- 
session of  the  bankrupt,  for  nearly  a  month;  and  Lawrence,  J.,  there  said, 
speaking  of  such  goods,  **they  appeared  to  the  world  as  his  property,  and  this 
reputed  ownership  was  calculated  to  gain  him  a  delusive  credit,  wiiich  it  is  the 
object  of  the  statute  to  prevent.**  But,  here,  there  is  no  pretence  for  saying, 
that  a  delusive  credit  could  be  raised ;  for  the  goods  arrive  on  tlie  eve  of  his 
bankruptcy,  and  he  never  selects  one  of  the  articles  offered  to  his  choice.  The 
circumstances  of  this  case,  as  I  think,  go  far  beyond  those  of  Neate  v.  Ball,  and 
Livesay  v.  Hood,  and  are  such  as,  in  my  opinion,  entide  the  plaintifl*  to  recover. 

*BuRROuoH,  J.  In  Horn  v.  Baker ^  0  East,  215,  every  case  on  this  r«g2 
statute,  which  had  previously  been  decided,  was  considered.  None  of  ^ 
those  cases,  nor  do  any  of  subsequent  occurrence,  touch  the  question  now  before 
the  court;  for  the  key  to  this  case  lies  in  the  postscript  of  the  plaintiff's  letter 
of  the  11th  o^  November,  **  shall  be  very  much  obliged  to  have  them  returned, 
what  is  not  approved,  as  speedily  as  you  can  with  convenience.*'  It  is  quite 
plain  that  MarJcham,  was  to  have  a  reasonable  time  to  choose,  whether  he  would 
have  all  the  goods  or  a  part  of  them  only.  These  goods  are  brought  to  him  on 
the  evening  of  the  I3th;  on  the  14Ui,  his  shop  is  shut  up  by  the  sheriff,  and 
there  is  an  end  of  the  bankrupt's  power  over  them.  He  had  not,  then,  a  rea- 
sonable  time  in  which  to  exercise  his  power  of  choice,  nor  did  he  exercise  any 
power  over  these  goods ;  and,  therefore,  I  am  of  opinion,  that  this  rule  must 
be  dischai^d. 

Rule  dischaiged.t 

[tSee  5  Barn.  &,  Aid.  134.  Knowlet  v.  Hor^all,  et  al] 
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'HOWE  et  al..  Assignees  of  LAN6E«  a  Bankrupt,  v.  PICKFORD,  et  aL 

[1  Moore  526,  S.  C] 

A  trader  in  London  wai  in  tha  habit  of  purchasing  gooda  at  Man€ke§ter,  and  ezportin<{ 
them  to  the  continent  soon  after  their  arrival  in  London.  The  goods  so  consigned  to  him 
remained  in  the  waggon-office  of  the  defendants,  who  were  carriers,  until  they  were 
removed  by  his  agent  for  the  purpose  of  being  shipped. 

A  consignment  of  goods  for  the  trader  was  delivered  to  the  defendants  on  the  9th  and  12th 
of  Augti9t ;  on  the  14th  and  17th  the  goods  arrived  at  the  waggon-ofiiee  of  the  defend- 
ants; on  the  16th  or  17th  the  trader  became  bankrupt ;  and,  on  the  19ih,  notice  of  non- 
delivery to  the  bankrupt  was  given  by  the  consignor  to  the  defendants,  who,  accordinf^ 
to  order,  on  the  21st  delivered  the  goods  to  a  third  house :  held,  that  the  assignees  ot 
the  bankrupt  were  entitled  to  recover  the  goods  deposited  with  the  defendants ;  and 
that  the  right  of  the  consignor  to  stoppage  in  trantitu,  ceased  on  the  arrival  of  the  gooda 
at  the  waggon-office  of  the  defendants  in  London, 

This  was  an  action  of  trover,  brought  by  the  plaintiffs  as  assignees  of  Lange^ 
a  bankrupt,  to  recover  the  value  of  six  bales  of  twist,  delivered  to  the  defend- 
aiits  as  common  carriers.  At  the  trial  of  the  cause  before  Dallas^  J.,  at  the 
London  sittings,  afler  the  last  term ;  after  the  usual  proof  in  bankruptcy  cases, 
when  it  appeared,  that  the  act  of  bankruptcy  was  on  the  evening  of  the  16th  or 
the  morning  of  the  17th  of  AugxuU  1816,  the  following  facts  were  given  in  evi- 
dence. The  goods  in  question  were  delivered  to  the  defendants  at  their  ware- 
house at  Manchester f  on  the  9th  and  12th  of  August^  1816,  by  one  Paul 
Chappe^  the  manufacturer  and  consignor,  addressed  to  the  bankrupt  in  London^ 
who  had  been  in  the  habit  of  purchasing  Manchester  goods  through  Chappe^ 
and  exporting  them  to  the  continent,  on  or  shortly  after  their  arrival  in  London, 
The  bankrupt  had  no  warehouse  of  his  own  in  London,  and  the  goods  con- 
signed or  sent  to  him  remained  at  the  waggon-ofiice  of  the  defendants,  until 
they  were  removed  from  thence  by  his  shipping  agent,  for  the  purpose  of  being 
shipped.  The  bankrupt  always  received  notice  from  the  defendants  of  the 
arrival  at  their  warehouse  in  London,  of  any  goods  addressed  to  him,  and  there 
they  remained  until  an  opportunity  for  shipping  them  presented  itself;  when 
^QM-t  *an  order  to  take  them  away  was  given  by  the  bankrupt  to  his  shipping 
•^  agents,  together  with  the  note  which  had  been  left  with  the  bankrupt, 
informing  him  of  the  arrival  of  the  goods.  On  the  14th  of  August,  the  clerk 
of  the  bankrupt  received  a  notice  from  one  of  the  defendants*  porters,  of  the 
arrival  of  two  of  the  bales  in  question ;  on  receipt  of  which,  the  clerk  went  to 
the  defendants*  warehouse,  saw  the  bales,  and  informed  the  warehouseman, 
that,  he  should  give  an  order  to  the  bankrupt*s  shipping  agent,  to  come  for  them 
as  usual.  On  the  17th  of  August,  a  similar  notice  was  given  by  the  defend- 
ants of  the  arrival  at  their  warehouse,  of  the  four  other  bales ;  and,  in  the  after- 
noon of  that  day,  the  clerk  went  to  the  defendants'  warehouse,  and  saw  those 
four  bales,  but  did  not  give  any  directions  respecting  them.  On  the  18th,  the 
clerk  met  the  warehouseman,  and  told  him  not  to  let  the  goods  in  question  go 
without  order:  the  carriage  for  these  goods  was  not  paid,  and  the  shipping 
4gent  always  paid  the  carriage  when  he  took  away  the  goods.  On  the  10th  of 
August,  the  authorised  agent  of  the  consignor  Chappe,gs,ve  notice  to  the  defend- 
ants, not  to  deliver  the  goods  to  the  bankrupt;  on  the  20th,  Chappe,  confirmed 
the  notice  of  his  agent,  and  ordered  the  delivery  of  the  goods  to  Messrs.  Z<e6- 
man  fy  Co.,  to  whom,  on  the  21st.,  they  were,  by  tiie  defendants  delivered 
accordingly.  For  the  plaintiffs,  it  was  contended,  that  the  consignor  had  no 
right  to  stop  these  goods  as  in  transitu ;  such  right  being  determined  by  the 
arrival  of  the  goods  at  the  warehouse  of  the  defendants  in  London.  For  the 
defendants  it  was  uiged,  that  the  goods  were  in  transitu  when  the  consignor 
gave  the  notice  for  non-delivery  to  the  consignee.  The  jury  found  a  verdict  for 
the  plaintiffs,  JJallas,  J.,  gave  the  defendants  leave  to  move  to  set  aside  the 
Terdicty  and  enter  a  nonsuit,  or  to  have  a  new  trial*     Accordingly, 
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*LcnSy  Seijt.,  on  a  former  day,  obtained  a  rule  nisi,  to  that  effect.  He  cited 
Hunter  v.  Beal,  3  T.  R.  460,  n.  and  referred  to  the  cases  of  Miih  v.  Bail,  2  B. 
<fc  P.  457,  and  Ellis  v.  Hunt,  3  T.  R.  464. 

Vuughan,  Scrjt.,  was  now  about  to  show  cause,  but  was  stopped  by 

The  court,  who  asked  Lens,  if  he  thought  he  could  support  his  case  of  stop- 
page in  transitu,  after  the  goods  had  reached  their  final  place  of  delivery ;  and 
observed,  that  this  case  must  be  governed  by  Leeds  v.  Wright,  3  B.  &  P.  320, 
and  Scott  v.  Pettit,  3  B.  <&  P.  469,  in  tlie  latter  of  which  it  was  held,  that 
where  a  trader  had  no  warehouse  of  his  own,  but  used  that  of  his  packer,  for 
receiving  goods  consigned  to  him,  the  transitus  of  such  goods  was  at  an  end 
upon  delivery  of  them  to  the  packer.  That  the  case  of  Hunter  v.  Beat,  was 
otdy  a  question,  whether  a  packer  was  an  intermediate  man,  and  wanted  the 
material  feature,  which  marked  the  present  case ;  namely,  the  fact  that  the  ware- 
house of  the  carriers  was  the  place  of  final  delivery;  and  moreover,  that  the 
impression  in  Lord  Ellenhorough^ s  mind  in  Dixon  v.  Baldwin,  5  East,  184, 
appeared  to  be  adverse  to  the  decision  in  Hunter  v.  Beat.  In  Bicliardson  v. 
Goss,  3  B.  d^  P.  127,  Chamhre,  J.,  said,  that  he  was  strongly  inclined  to  think, 
that,  if  a  man  be  in  the  habit  of  using  the  warehouse  of  a  wharfinger  as  his  own, 
and  make  it  the  repository  of  his  goods,  and  dispose  of  them  there,  the  journey 
would  be  at  an  end  when  the  goods  arrived  at  such  warehouse :  and,  in  Scott 
V.  Pettit,  3  B.  &  P.  472,  Lord  Alvanley,  said,  he  perfectly  coincided  with  Mr. 
Justice  Chambre,  in  that  which  he  had  intimated  in  tlie  former  case.  Both 
these  cases  were  recognised  *in  Dixon  v.  Baldwin,  and  there  confirmed  r«c.g 
by  Lord  Ellenborough,  5  East,  185.  ^ 

Lens,  admitted,  ttiat  he  could  not  press  the  point;  and  the  rule  was 

Discharored. 


COPLAND  Demandant;  BIGG, Tenant;  THOMPSON,  and  Wife,  Vouchees. 

Recovery  amended  by  ahering  the  words,  "  in  the  parishes  of  Childerditch,  and  Brent- 
wood,  in  the  county  of  £s«ff,"  to  the  words.  *'  in  the  parishes  of  CAi7der<jtrcA  and  South- 
wealdf  in  the  county  of  Essex;"  on  the  affidavit  of  the  vouchee,  that  he  was  seised  in 
tail  of  the  premises,  and  directed  his  attorney  to  suffer  a  recovery  of  his  lands  in  the 
parishes  of^  Childerditch  and  BretUwoodt  of  which  he  was  seised  in  tail  as  aforesaid ;  but 
that  it  had  since  been  discovered,  that  Brentwood,  wherein  a  part  of  his  lands  was  siiu- 
ate,  was  a  hamlet  in  the  parish  of  Southweald  ;  and  that  he  intended  to  suffer  a  recovery 
of  so  much  of  his  lands  as  was  since  discovered  to  be  within  the  parish  of  <Sou<Atoea/i. — 
All  the  parlies  living. 

Blossetf,  Serjt.,  moved  to  amend  this  recovery  by  altering  the  words,  "in 
tlie  parishes  of  Childerditch  and  Brentwood,  in  the  county  of  Essex,^*  to  the 
words,  "  in  the  parishes  of  Childerditch  and  Southweald,  in  the  county  of 
Essex"  on  the  affidavit  of  the  vouchee,  that  he  was  seised  in  tail  of  the  prem- 
ises, and  that  he  directed  his  attorney  to  suffer  a  recovery  of  his  lands  in  ihe 
parishes  of  Childerditch  and  Brentwood,  of  which  he  was  seised  in  tail  as 
aforesaid.  But  that  it  had  been  since  discovered  that  Brentwood,  wherein  a 
part  of  his  lands  was  situate,  was  a  hamlet  in  the  parish  of  Southweald,  and  not 
o^  itself  a  parish.  And  that  he  intended  to  suffer  a  recovery  of  so  much  of  his 
land  as  was  since  discovered  to  lie  within  the  parish  of  Southweald. — All  the 
parties  were  living.  He  cited  Dowse  demandant,  Lloyd  tenant,  Beeve  vouchee, 
2  B.  &  P.  578. 

By  the  court, 

Fiat. 


L 
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♦KING  V.  STEDDEL  et  ux. 


AJidazit  of  husband  and  wife,  that  they  both  did  appear  at  the  bar;  the  oHiccr  said  (hat 
he  had  written  the  names  of  tho  husband  and  wile ;  but  the  name  of  the  wile  oppeared 
struck  out  in  the  pracipe,  an  act  which  the  officer  said  he  never  did.  The  fii!e  being 
only  of  the  last  ternOf  the  court  refused  to  amend  the  caption  by  inserting  tlie  wile's 
name,  and  ordered  that  she  should  come  up  to  re- acknowledge  the  fine. 

Is  this  fine,  there  was  an  affidavit  of  husband  and  wife,  that  they  both  were 
present  and  did  appear  at  bar,  but  the  secondary  had  counted  at  bar  the  Itusband 
only.  The  secondary  said,  that  he  had  first  written  the  names  of  the  husband 
and  wife ;  and  afterwards,  in  the  prsscipe^  the  name  of  the  wife  appeared  to 
have  been  struck  out,  which  the  secondary  said  he  never  did. 

Best,  Serjt.,  now  moved  to  amend  the  capdon  of  this  fine,  by  inserting  the 
name  of  the  wife,  which  had  been  so  struck  out.     But, 

The  court  directed,  that,  as  it  was  a  fine  of  the  last  term  only,  the  wife  should 
come  up  to  re-acknow  ledge  tlie  fine. 

fiule  refused. 


STUBBS  V.  STEVENSON. 

[1  Moore  530.  S.  C] 

A  parish  was  situated  in  the  conterminous  counties  of  5.  and  B,  Tho  premises  in  this 
parish  infended  to  be  passed  by  a  &ne  were  situated  in  the  county  of  6'.,  but  were 
described  as  situated  in  the  couniy  of  B.  The  court  allowed  the  tine  to  be  amended  by 
substituting  the  county  of  S.  for  the  county  of  B, 

Best,  Serjt.,  on  a  former  day,  had  moved  to  amend  this  fine  of  Hilary  term, 
52  Geo,  3.,  by  substituting  the  county  of  SotU/iampton  fur  the  county  of  Berks 
*88l  *upon  an  affidavit,  that  the  premises  were  situate  within  Slratjield 
^  Mortimer,  the  parish  named,  but  that  they  were  not  situated  in  the 
county  of  Berks,  but  in  the  conterminous  county  of  Southampton,  the  parish 
of  Straffieid  Mortimer  nmning  into  both  these  counties.  The  parties  were  all 
Uvitig,  and  it  was  their  intention,  that  the  premises  in  question  should  pass. 
Best  urged,  that,  under  these  circumstances,  there  could  be  no  objection  to  the 
amendment,  and 

The  court  were  inclined  to  allow  the  amendment,  in  order  to  give  efiect  to 
the  fine ;  as  the  parish  in  which  the  premises  lay  was  not  sought  to  be  altered, 
and  as  the  premises  could  not  pass  under  the  present  description  of  them ;  but, 
on  the  statement  of  the  officer,  that  such  an  amendment  would  be  contrary  to 
the  former  decisions  in  Kinderley  demandant,  Dotnviiie  tenant,  wfn/e,  i.  257 ; 
JPainwright  demandant,  Seagrave  tenant,  Jbid,  538 ;  and  Anonymous,  Ante^ 
iii.  418  ;  Gill  plaintifiT,  Veates  deforciant.  Ante,  iv.  708,  and  BasJdeigh  de- 
mandant, Leigh  tenant.  Ibid,  855 ;  they  took  time  to  consider  till  tliis  day, 
when  they  allowed  the  amendment. 

By  the  court, 

Fiat. 
s2 


^4  Blanck  v.  Solly.  M.  T.  1817.  [*89 


♦BLANCK  V.  SOLLY,  et  al. 

[1  Moore  531.  S.  C] 

A  ship  freighted  with  timber,  dec,  by  the  agents  of  the  defendants  at  Danlzic,  and  con- 
signed to  their  house  in  London^  was,  on  ner  arriTal,  and  after  part  of  the  cargo  bad 
been  delivered,  seized  by  the  revenue  officers  on  suspicion  that  she  was  not  Prutstan 
built.  The  treasury,  on  petition,  ordered  the  ship  to  be  restored,  on  condition  that  the 
cargo  should  be  exported,  and  on  payment  of  a  sum  as  a  satisfaction  to  the  seizing 
officers.  This  sum  the  master  (plaintiff)  paid,  and  the  defendants  accepted  and  exported 
the  cargo:  Held,  that  this  conduct  of  the  master  sufficiently  showed  the  voyage  to  be 
illegal,  and  that  he  had  admitted  such  illegality  so  as  to  preclude  him  from  recovering 
the  freight. 

Assumpsit  for  the  freight  of  staves,  timber,  and  deals  carried  by  the  plaintiff, 
on  board  his  ship,  from  Dantzic  to  Londan.  At  the  trial  before  Gibba,  C.  J., 
at  the  London  sittings  afler  last  term,  the  following  facts  were  proved.  In 
August^  1815,  the  agents  for  the  defendants  at  Dantzic,  shipped  a  cargo  of 
timber  consigned  to  the  defendants,  on  board  the  ship  of  the  plaintiff,  who 
signed  a  bill  of  lading,  which  stated  that  the  ship  was  bound  to  Sheemess  for 
orders,  and  that  the  timber  was  to  be  delivered  as  there  ordered  to  the  defendants 
or  their  assigns,  they  paying  freight  for  the  goods,  at  certain  prices,  in  the  bill 
of  lading  mentioned.  The  ship  arrived  at  Sheemess  with  the  cargo,  which  was 
ordered  by  the  defendants  to  be  delivered  at  the  Commercial  Docks ,  Deptford. 
The  defendants  entered  the  ship  at  the  custom,  house^  and  the  cargo  was  landed 
by  them,  in  their  names,  at  the  Commercial  Docks.  On  the  day  after  the  com- 
mencement of  the  delivery,  the  ship  and  cargo  were  seized  in  the  docks  by  the 
revenue  officers,  on  suspicion,  that  the  ship  was  not  Prussian  built ;  and, 
therefore,  incapable,  under  the  navigation  act,t  of  importing  the  produce  of  thai 
country  into  ^England,  The  brokers  of  the  captain  and  owners  pre-  ^^g^ 
sented,  with  the  concurrence  of  the  defendants,  a  petition  to  the  lords  of  >- 
the  treasury,  who  ordered  the  ship  to  be  restored,  on  condition  that  the  cargo 
should  be  landed,  and  warehoused  for  a  period  not  exceeding  six  months,  for 
exportation  only,  on  payment  of  a  satisfaction  of  50/.  to  the  seizing  officers  ; 
this  satisfaction  was  paid  by  the  plaintiff,  and  the  defendants  subsequently 
accepted  and  exported  the  cargo.  The  order  of  the  treasury  being  produced, 
Gibbs,  C.  J.,  directed  the  jury  to  find  a  verdict  for  the  defendants,  on  the  ground 
that  the  voyage  being  illegal,  the  plaintiff  could  not  maintain  an  action  for  tlie 
freight.  His  lordship,  however,  gave  the  plaintiff  leave  to  move  to  set  aside 
this  verdict,  and  to  enter  it  for  himself.     Accordingly, 

Vaughan,  Serjt.,  on  a  former  day,  having  obtained  a  rule  nisi  to  that  effect, 
being  now  called  upon  by  the  court,  supported  his  rule.  First,  the  order  of  the 
treasury,  on  which  the  defendants  rest,  is  not  an  order  of  condemnation ;  it  is 
not,  therefore,  conclusive  evidence  of  the  illegality  of  the  voyage ;  and  the 
payment  of  the  satisfaction  ordered,  is  a  payment  merely  pads  causa,  without 
any  acknowledgement  of  the  illegality  cf  such  voyage ;  and,  merely  to  avoid  a 
contest  with  the  crown.  Secondly,  the  entry  of  the  cargo  at  the  custom  house 
here,  which  alone  made  the  illegality,  if  any  existed,  was  the  act  of  the  defend- 
ants :  for,  there  is  no  illegality  in  the  arrival  of  a  ship  at  Sheerness  for  orders, 
at  what  place  she  shall  deliver  her  cargo.     The  only  document  which  the 

t  12  Car,  2.  c.  18.  s.  8.,  by  which  it  is  enacted,  that  no  sort  of  masts,  timber,  or  boards, 
shall  be  imported  into  England,  Ireland,  or  WaUi,  in  any  ship  or  vessel  but  in  such  as 
do  truly  and  without  frauabelong  to  (he  people  thereof,  and  whereof  the  master  and  three- 
fourths  of  the  manners,  at  least,  are  Engli$h  :  except  only  such  foreign  ships  and  vessels 
as  are  of  the  built  of  that  country  or  place  of  which  the  said  goods  are  the  growth,  produc- 
tion or  manufacture  respectively,  or  of  such  port  where  the  said  goods  can  only  be  or  most 
usually  are  first  shipped  for  transportation,  and  whereof  the  master  and  three-founhs  of 
the  mariners  at  least  are  of  the  said  country  or  placoi  under  the  penalty  and  forfeiture  of 
the  ship  and  goods. 


90] 


8  Taunton.  55 


plaintiflTs  ship  had  with  her,  was  a  bill  of  lading,  stating,  that  she  was  bound 
to  Sheemest  for  orders.  Thirdly,  to  produce  a  condemnation,  a  suit  on  the 
part  of  the  government  should  have  been  instituted  ;  but  no  such  suit  has  been 
instituted :  and,  fourtlily,  tlie  defendants  have  accepted  and  disposed  of  the 
^--j  cargo,  for  which  they  now  refuse  to  pay  ^freight.  MuUer  v.  Gernon, 
-^  Ante,  iii.  394,  relied  on  by  the  defendants  at  the  trial,  is  beside  the 
present  case.  There,  the  plaintiff  sought  to  recover  for  freight  on  a  voyage 
admitted  to  be  illegal ;  here,  is  no  admission  of  an  act  of  illegality,  nor  can  the 
order  of  the  treasury  be  considered  conclusive  evidence  of  such  an  act. 

Dallas,  J.  This  is  a  plain  case.  An  action  is  brought  by  the  master  of  a 
foreign  ship,  for  freight  on  goods  imported  into  this  country  by  means  of  a 
voyage  clearly  illegal.  On  the  arrival  of  the  vessel  at  Depfford^  she  was  seized, 
but,  it  is  contended  by  the  plaintiff,  that,  as  no  condemnation  has  actually  taken 
place,  he  is  entitled  to  recover.  If  there  had  been  a  condemnation,  it  is  quite 
clear,  that  the  master  could  not  have  recovered  for  his  freight,  and,  if  there  has 
been  tliat,  which  is  equivalent  to  a  condemnation,  his  case  fails  him.  Now, 
what  are  the  facts  on  this  part  of  the  case  ?  On  the  seizure  of  the  vessel,  a 
petition  was  presented  to  the  lords  of  the  treasury  for  her  restoration ;  and  the 
plaintiff  himself  interfered  to  prevent  a  condemnation,  consenting  to  the  export 
of  the  cargo  within  a  limited  lime,  on  payment  of  a  satisfaction  of  50/.  to  the 
seizing  officers.  The  only  question  to  be  considered  is — whether  this  is  not 
prima  facie  uncontradicted  evidence  of  an  admission  by  the  plaintiff,  of  the 
illegality  of  the  voyage.  His  conduct,  in  acceding  to  the  terms  ordered  by  the 
treasury,  and  thereby  preventing  condemnation,  is,  in  my  opinion,  sufficient  to 
prove  the  illeg-ality  of  the  voyage,  and  to  deprive  the  plaintiff  of  his  right  to 
the  freight 

Park,  J.  The  order  from  the  lords  of  the  treasury  was  not  compulsory  on 
*921  ^^  plaintiff,  who  might  have  'disputed  it,  had  he  thought  proper  to  do 
^  so ;  but,  instead  of  doing  this,  he  acquiesces  in  the  terms  imposed  by 
the  order.  This  conduct  affords,  therefore,  an  unqualified  presumption,  that 
the  voyage  was  illegal.  I  cannot  distinguish  this  case  from  the  principle 
recognised  in  Muller  v.  Gernon ;  and,  I  am  of  opinion,  that  this  verdict  ought 
not  to  be  disturbed. 

BuRRouGH,  J.  I  am  clearly  of  opinion,  not  only  that  this  voyage  was  illegal, 
but,  that,  the  plaintiff,  by  his  acts,  has  admitted  its  illegality.  He  expected  a 
detention,  if  not  a  condemnation  of  the  ship  ;  and  was,  therefore,  ready  to  com- 
ply with  the  terms  of  the  treasury  order.  The  cargo  was  consigned  to  the 
defendants,  who  have  been  deprived  of  all  benefit  from  the  importation,  for  they 
are  compelled  to  export  that  which  they  had  probably  bought  for  the  home- 
market.  Under  these  circumstances,  therefore,  I  am  of  opinion,  that  the  plain- 
tiff is  not  entitled  to  recover. 

Rule  dischaigcd. 

lAns^  Serjt,  was  to  have  shown  cause  against  the  rule. 


56  Free  v.  Hawkins.  M.  T.  1817.  [93 


FREE  et  al.  v.  HAWKINS. 

[1  Moore  535.  S.  C] 

Agsvmptit  on  a  promissory  note  payable  twelre  months  after  date  to  the  dofendnnt,  nnd 
indorsed  by  him  os  a  security  for  the  debt  of  the  maker:  Held,  that  the  defendant  waa 
entitled  to  notice  of  non>payment  by  the  maker;  and,  that  evidence  of  a  parol  agree- 
ment at  the  time  of  making  and  indorsing  the  note,  that  payment  should  not  be  demanded 
till  after  the  sale  of  the  estates  of  the  maker,  could  not  be  received  as  a  waiver  of  the 
right  to  such  notice. 

AssuKPsrr  on  a  promissory  note  for  1000/.,  made  by  Sir  Robert  Salisbury^ 
in  the  usual  form,  dated  the  dd  of  Jlprilt  1813,  payable  twelve  months  after 
date  to  *the  defendant,  or  order,  and  indorsed  by  the  defendant  to  the  r^q» 
plaintiffs.  At  the  trial  before  Gibba^  G.  J.,  at  the  London  sittings  after  ^ 
lust  term,  it  appeared,  that  the  plaintiffs,  bankers  in  London^  were  correspon- 
dents with  the  house  of  Sir  H.  Salisbury  4*  Co.<,  which  house  was  a  country 
bank,  and  considerably  indebted  to  the  plaintiffs ;  upon  their  requiring  securi- 
ties from  Sir  E,  Salisbury,  ten  of  his  friends,  at  his  instance,  engaged  to  endorse 
promissory  notes  of  1000/.  each,  at  twelve  months  date,  as  a  security  for  the 
debt  so  due  from  Sir  JR.  Salisbury,  to  the  plaintiffs.  The  defence  to  the  action 
was  want  of  notice  of  dishonor ;  whereupon,  the  plaintiffs  tendered,  as  a  waiver 
of  such  notice  by  the  defendant,  evidence  of  his  admission,  that  he  knew  and 
expected,  that  the  payment  of  the  note  was  not  to  be  enforced  until  after  the 
estates  of  Sir  JR.  Salisbury  were  sold,  and  only  in  tlie  event  of  the  proceeds  of 
such  estates  not  being  sufficiently  productive  ;  and  that,  whatever  might  be  the 
course  of  law,  such  was  the  understanding  when  the  note  was  given ;  and  that 
the  defendant,  only  gave  the  note  as  a  further  and  collateral  security  ;  and  for 
the  express  purpose  of  allowing  time  for  the  sale  of  the  estates.  Tiiis  evidence 
was  rejected  by  Gibbs,  C.  J.,  who  consequently  directed  a  nonsuit. 

Best,  Serjt.,  on  a  former  day,  had  obtained  a  rule  nisi  to  set  aside  this  non- 
suit, and  have  a  new  trial,  on  the  ground,  that  it  was  competent  for  the  plain- 
tiffs to  show,  that  the  note  was  not  given  for  any  valuable  consideration,  but 
merely  as  a  guarantee,  and  so  no  notice  was  necessary. 

Lens  and  Fell,  Serjts.,  now  showed  cause.  The  case  resolves  itself  into 
two  questions ;  Jirst,  whether  the  evidence  was  properly  rejected ;  secondly^ 
whether,  if  it  had  been  received,  it  would,  under  the  circumstances  *of  the  p^^ . 
case,  so  control  the  import  of  the  note,  as  to  render  a  notice  of  dishonor  *- 
unnecessary.  As  to  the  first  point,  on  the  face  of  the  note,  it  appears  to  be  an 
absolute  unqualified  promise  of  payment;  the  defendant  is  the  payee,  and  has 
indorsed  it  over  to  the  plaintiffs,  and,  before  the  plaintiffs  can  call  on  such  a 
defendant  for  payment,  the  law  directs,  that  they  must  give  him  notice  of  the 
dishonor  by  the  maker.  On  the  face  of  the  note,  then,  the  defendant  is  entitled 
to  notice  of  dishonor ;  and  the  case  of  Hoare  v.  Graham,  3  Campb.  57,  is  a 
sufficient  answer  to  the  position  contended  for  at  the  trial  by  the  plaintiffs ; 
namely,  that  they  were  at  liberty  to  give  in  evidence  a  parol  agreement,  entered 
into  at  the  time  of  making  the  note,  which  would  operate  as  a  waiver  of  such 
notice.  In  Hoare  v.  Graham,  it  was  held,  that,  in  an  action  on  a  promissory 
note,  the  defendant  could  not  give  in  evidence  a  parol  agreement,  entered  into 
when  it  was  drawn,  that  it  should  be  renewed,  and  that  payment  should  not  be 
demanded  when  it  became  due ;  and  Lord  EllenborougW s  decision  in  that  case 
has  not  been  shaken,  by  any  subsequent  decision.  So,  here,  evidence  to  con- 
trol and  contradict  the  express  terms  of  the  note,  from  the  face  of  which  no  con- 
clusion of  the  understanding  between  tlie  parties  can  be  drawn,  was  properly 
rejected.  As  to  the  second  point,  the  case  of  De  Berdt  v.  Atkinson,  2  H.  Bl. 
336,  even  supposing  it  to  establish  the  injurious  principle  for  which  the  plain- 
tiffs contend,  widely  differs  from  the  present  case.     There,  the  payee  of  a  note 
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lent  his  name  to  give  it  credit,  and  to  enable  the  maker  to  raise  money  upon  it, 
well  knowing,  at  the  time,  that  the  maker  was  insolvent ;  and,  upon  the  ground 
of  tlie  payee's  knowledge  of  such  insolvency,  notice  of  dishonor  was  dispensed 
with  in  that  case.  But,  here,  at  the  time  of  making  the  note,  there  is  no 
^r-,   •insolvency  of  any  of  the  parties.    In  Leach  v.  Hewitt,  Ante  iv.  731,  it 

^  was  held,  that  one,  who,  without  consideration,  but  without  fraud,  indorses 
a  bill  in  which  both  the  drawer  and  acceptor  are  fictitious  persons,  is  cntided  to 
notice  of  dishonor ;  and,  in  that  case,  Chambre,  J.,  adopts  Mr.  Barneses  notet 
on  De  Btrdt  v.  AtkinBO}X,  Here,  the  maker  of  the  note  was  an  ostensible  per- 
son, and  the  payee  had  a  clear  riglit  of  action  against  him  upoii  his  non-pay- 
ment of  the  note ;  the  application  of  the  plainlifis  should  have  been  made  to  the 
maker  in  the  first  instance,  for  the  defendant's  undertaking  is  merely  to  pay  the 
note  in  default  of  payment  by  the  maker.  It  is  true,  that,  in  Bickerdike  v. 
BoUman,  I  T.  R.  405,  it  was  held,  that  if  the  drawer  had  no  eftects  in  the 
hands  of  the  drawee,  from  the  time  the  bill  was  drawn,  it  was  not  necessary  to 
give  the  drawer  notice  of  the  dishonor  of  the  bill ;  but  Le  Blanc,  J.,  in  Claridge 
V.  Dcdlon,  4  M.  dc  S.  231,  says  **  Every  new  case  makes  one  regret  that  the 
rule  in  Bickerdike  v.  BoUman,  for  dispensing  with  notice,  was  ever  introduced.*' 
In  Nicholson  v.  Gauthit,  2  H.  Bl.  609,  it  was  held  to  be  no  excuse  for  not 
having  presented  a  note  in  time  for  payment,  that  the  defendant  indorsed  it  to 
guarantee  a  debt  from  the  maker ;  or,  that  the  defendant  knew,  before  it  was 
due,  that  the  maker  could  not  pay  it,  and  had  desired  a  banker,  at  whose  house 
it  was  made  payable,  to  send  it  to  him  that  he  might  pay  it.  The  note,  in  the 
present  case,  is  indorsed  to  the  plaintiffs  by  the  defendant,  as  a  security  for  the 
debt  of  the  maker ;  the  defendant,  therefore,  is  a  mere  surety,  and  where  a  mere 
surety  for  the  maker  of  a  note  indorses  such  note,  the  indorsee  is  bound  to  give 
i:otice  of  dishonor  to  the  indorser  of  the  note  before  he  can  sue  him  with 
ttlect.  The  second  point,  therefore,  taken  by  the  plahitiffs  falls  to  the  ground, 
^  V«*1  ^^^^^  '^  ^^®  defendant  be  misUiken  in  the  view,  which  he  has  taken  of 

^'-^  the  first  point 

Beit,  in  support  of  his  rule.  The  plaintiffs  do  not  impugn  the  case  of  Iloart 
\.  Graham,  for  tliey  do  not  seek  to  introduce  the  evidence  tendered  at  the  trial, 
fur  the  sake  of  enlarging  or  contracting  the  instrument.  In  that  case,  the  evi- 
dence contradicted  the  instrument  which  the  defendant  had  signed :  In  this  case, 
the  evidence  neither  contracts,  enlarges,  or  contradicts  the  instrument;  but 
merely  shows  the  intention  of  the  parlies.  This  note  was  not  given  in  the 
ordinary  course  of  trade,  for  the  defendant  indorsed  it  merely  as  a  surety  for 
Sir  R.  Salisbury,  nor  had  he  any  effects  in  Sir  RoberVs  hands  at  the  time  of 
making  it.  A  notice  of  dishonor  is  required  in  the  common  course  of  commer- 
cial bills  and  notes ;  but  the  rule  is  widely  different  when  applied  to  accommo- 
dation bills  and  notes.  Bickerdike  v.  Bollman  has  not  been  over-ruled ;  and, 
unless  I)e  Berdt  v.  Alkineon  be  overturned,  the  defendant  in  this  case  cannot 
be  held  entitled  to  notice  of  dishonor;  for  the  facts  of  both  cases  are  similar. 
(Park,  J.,  De  Berdt  v.  Atkinson  has  been  shaken  in  every  printed  book,  and 
in  the  practice  of  every  one  at  the  bar ;  but  I  do  not  say  that  the  two  cases  are 
similar.)  In  Leach  v.  Hewitt,  the  bill  of  exchange  appears  to  have  been  given 
in  the  ordinary  course  of  trade:  Mansfield,  C.  J.,  there  said,  that  the  defendant 
had  only  placed  himself  in  the  common  situation  of  an  indorser,  and  the  other 
judges  do  not  sanction  the  adoption  of  the  note  on  De  Berdt  v.  Atkinson,  by 
Chambre,  J.  In  Nicholson  v.  Gout  hit,  De  Berdt  v.  Atkinson,  is  neither  men- 
tioned, nor  shaken;  and  to  assimilate  this  case  te  Nicliolson  v.  Gouthit,  it 
should  be  shown,  that  the  defendant  had  said  to  the  plaintiffs,  **  you  need  not 
wait  till  Sir  /?.  Salisbury's  estates  are  sold,  bring  the  note  to  me,  and  I  will 
•fl7l  ^^y  ^^*"  '^^^'^  particular  circumstances  *of  this  case  divide  it  from  all 
-*  those  cases,' where  notes  or  bills  have  been  given  in  the  ordinary  course 

t  BayUjt  an  Bills,  3d  edit.  136. 
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of  trade ;  and  the  evidence  tendered  was  admissible,  because  it  was  important 
for  the  decision  of  the  matter  under  consideration. — Best  cited,  in  conclusion, 
the  case  o(  Rogers  v.  Stephens^  2  T«  R.  713. 

Dallas,  J.  I  am  of  opinion,  that  the  evidence  tendered  at  the  trial  of  this 
cause  was  properly  rejected,  considering  the  purpose  for  which  it  was  offered, 
and  the  ohject  to  which  it  was  intended  to  be  applied.  The  plaintiffs,  London 
bankers,  were  the  correspondents  of  Sir  Robert  Salisbury  ^  Co.^  who  were 
country  bankers,  considerably  indebted  to  the  plaintiffs,  and  ten  gentlemen 
agreed  to  put  their  names  each  on  the  back  of  one  promissory  note  for  1000/., 
payable  at  one  year,  to  be  made  by  Sir  R.  Salisbury  in  their  favor,  and  to  be 
indorsed  by  each  of  them  to  the  plaintifis,  as  a  security  for  the  debt  of  the 
country  bank.  This  was  accordingly  done.  It  is  then  said,  that  at  the  time 
when  these  notes  were  made  and  indorsed,  it  was  mutually  understood,  that 
payment  should  not  be  enforced  until  Sir  Robert  Salisbury's  effects  were 
brought  to  sale,  and  that  the  plaintiffs  entered  into  this  contract  with  the  defend- 
ant, with  a  full  knowledge  of  all  these  circumstances.  One  thing  is  to  be 
observed ;  if  such  were  meant  to  be  the  understanding,  it  ought  to  have  been 
expressed  on  the  instrument ;  but  it  is  not  expressed ;  and,  taking  the  instru* 
ment  as  it  stands,  it  is  a  common  promissory  note,  and  requires  that  notice  of 
dishonor  should  be  given  to  the  defendant  in  order  to  give  the  plaintiffs  a  right 
to  recover  against  him.  But,  it  is  said,  notice  was  dispensed  with  by  the  under- 
standing which  existed  between  the  parties ;  to  which  the  answer  is,  that  if 
parlies  mean  to  vary  the  legal  'operation  of  an  instrument,  they  ought  to  r^^a 
express  such  variance  :  if  they  do  not  express  it,  the  legal  operation  of  ^ 
the  instrument  remains.  The  effect  of  the  evidence  tendered  would  be  to  vary 
the  note  in  question,  and  to  control  its  legal  operation ;  and  such  evidence,  I 
think,  is  inadmissible.  The  case  of  Hoare  v.  Graham  is  similar  to  the  present 
case,  and  ought  to  govern  it.  It  was  there  held,  that  a  party  should  not  be  per- 
mitted to  cive  evidence  of  a  collateral  or  concomitant  circumstance ;  namely, 
tliat  though  the  note  was  expressed  to  be  payable  on  a  certain  day,  payment 
was  not  to  be  called  for  on  that  day.  If  the  clear  principle,  that  what  is  ex- 
pressed in  writing,  and  that  which  is  the  best  evidence  of  a  contract,  should 
alone  constitute  the  contract,  require  any  authority,  the  case  of  Hoare  v.  Gra- 
ham confirms  that  principle.  In  this  case,  the  defendant,  being  a  mere  surety, 
has  a  right  to  avail  himself  of  the  objection,  which  he  has  taken  ;  and  the  case 
of  De  Berdt  v.  Atkinson  is  entirely  different  from  the  present  case ;  for,  there, 
the  defendant  lent  his  name  to  give  credit  to  a  note,  all  the  parties  well  know- 
ing at  the  time  of  the  making  and  indorsement,  that  the  drawer  was  insolvent. 
I  am  of  opinion,  on  looking  to  the  substance  of  this  transaction,  that  the  defend- 
ant was  entitled  to  notice  of  the  non-payment  of  the  note  by  Sir  R,  Salisbury: 
that  notice  was  not  given  ;  and,  I  think,  that  the  Lord  Chief  Justice  was  right 
in  rejecting  the  evidence  tendered  at  the  trial ;  and,  that  the  nonsuit  directed  by 
him  ought  to  stand. 

Park,  J.  I  was  of  counsel  in  the  case  of  Hoare  ▼.  Graham^  and  was  assisted 
by  a  very  learned  man.  We  took  the  same  objections,  which  the  counsel  for 
the  plaintiffs  in  this  case  have  taken ;  but  we  felt,  that  we  could  not  answer  the 
question  put  by  my  Lord  EUenborough,  *"  What  is  to  become  of  bills  r-^^g 
of  exchange  and  promissory  notes,  if  they  may  be  cut  down  by  a  secret  *- 
agreement,  that  they  shall  not  be  put  in  suit  ?"  It  has  been  observed  in  favor 
of  the  plaintiff's,  that  they  sought  not  by  the  evidence  tendered  at  the  trial,  to 
contradict  the  note  or  limit  the  written  contract ;  but,  if  I  issue  a  promissory  note 
payable  at  two  months,  and  enter  into  a  parol  agreement,  that  the  note  shall  not 
be' put  in  suit,  till  the  end  of  five  years,  or  till  the  uncertain  period  of  the  sale 
of  an  estate,  can  it  be  contended,  that  such  a  parol  agreement  does  not  con- 
tradict and  limit  the  written  contract,  into  which  I  have  entered  ?  I  am  of 
opinion,  that  the  defendant  in  this  case  was  entitled  to  notice  of  the  non-pay** 
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ment  of  the  note;  and,  that  the  evidence  tendered  by  the  plaintifis  as  a  waiver 
of  sQch  notice  was  properly  rejected. 

BcRROUOH,  J.  I  am  clearly  of  opinion,  that  the  evidence  offered  at  the  trial 
ought  not  to  have  been  received.  Promissory  notes  are  now  placed  on  the  same 
footing  with  bills  of  exchange ;  and,  like  bills  of  exchange,  are  transferable  from 
man  to  man.  The  note  in  question  is  not  an  accommodation  note,  but  the 
transaction  is  sincere ;  and  the  indorser  of  such  a  note  is  as  much  entitled  to 
notice  as  the  indorser  of  any  other  note.  What  is  the  nature  of  the  evidence 
attempted  to  be  introduced  in  order  to  afiect  this  right  to  notice  ?  Its  nature  is 
to  show,  that  the  note,  though  on  the  face  of  it  payable  at  one  year  aAer  date, 
is  not  to  be  paid  till  aAer  Sir  Robert  Salisbury's  estates  are  sold,  whatever  the 
distance  of  that  event  may  be.  The  exception  in  respect  of  accommodation 
bills  does  not  touch  this  case.  In  some  cases  the  original  vice  of  the  note  con- 
tinues, and  pursues  it  from  hand  to  hand :  but  in  this  note  there  is  no  vice,  and 
^1001  ^^®  indorser  of  it  was  entitled  to  notice  of  its  dishonor  by  *the  maker. 
-'  It  would  be  of  the  most  dangerous  import,  if  evidence  of  this  sort  might 
be  let  in  to  cut  down  written  instruments. 

Rule  discharged.! 

t  [See  Mr.  Howe*s  note  to  Hoare  v.  Graham,  3  Camp.  58,  and  the  American  cases 
there  collected.] 


TREUTTEL  and  WURTZ  v.  BARANDON  et  al. 

[1  Moore  543.  S.  C] 

Trover  will  lie  for  bills  of  exchange  indorsed  to  an  agent  of  the  plaintiflfs  or  order /or  their 
aeeountf  and  deposited  with  the  defendants  by  such  agent,  as  a  security  for  past  and 
future  advances  by  the  defendants  to  him. 

Trover  to  recover  the  value  of  two  bills  of  exchange :  one  drawn  by  Garton 
upon,  and  accepted  by  Speare^  payable  to  GartorCs  order  eight  months  after 
date,  and  indorsed,  **  Pay  to  •/.  P,  De  Roure^  Esq.,  or  order,  for  account  of 
Messrs.  TVeuiiel  ^  Wurtz  ••"  the  other  drawn  by  Creswick  upon,  and  accepted 
by  Speare,  payable  to  Creswick' s  order,  nine  months  after  date,  with  a  similar 
indorsement.  At  tlie  trial  of  the  cause  before  Gibba,  G.  J.,  at  the  London 
sittings  after  last  term,  it  appeared,  that  the  bills  had  been  deposited  with  the 
defendants  by  De  Roure  ^  Co,f  the  agents  of  tlie  plaintiffs,  but  without  their 
authority,  as  a  security  for  cash  advances  made  by  the  defendants  to  De  Roure 
^  Co.  De  Roure^  who  had  become  bankrupt,  stated,  that  he  received  the  bills 
for  the  plaintiffs  whose  agent  be  was,  and  indorsed  them  to  the  defendants,  to 
whom  he  gave  them  as  a  security  on  his  own  account;  that,  when  the  bills  were 
deposited,  he  was  indebted  to  the  defendants  beyond  the  amount  of  such  bills ; 
and,  that  the  defendants  continued,  aAerwards,  to  advance  money  to  him  on  the 
bills  so  deposited.  It  further  appeared,  that  when  De  Roure  received  the  bills 
on  behalf  of  the  plaintilTs,  he  wrote  a  letter  of  information  to  them,  placed  the 
*1011  ^^^^^  ^  ^^^^^  credit  in  ^account,  and  continued  to  have  transactions  with 
•I  the  plaintiffs  af^r  that  time.  Spear e,  the  acceptor,  had  failed,  and  his 
effects  were  in  the  hands  of  trustees. 

On  behalf  of  the  defendants,  it  was  urged,  that  the  action  was  not  maintain- 
able. Because,  though  an  agent  or  factor  cannot  pledge  the  goods  of  his 
principal,  he  may  pledge  bills  of  exchange  indorsed  to  him  as  a  receiver  for  his 
principal,  provided  there  be  nothing  in  the  indorsement  to  restrict  the  negotia- 
bility :  secondly,  because  there  was  nothing  restrictive  in  this  indorsement,  for 
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the  words,  «•  Pay  to  J.  P,  De  Xaure,  Esq.,  or  orders  for  account  of  Messrs. 
Treuttel  4'  ^urtz^^  were  only  inserted  to  show,  that,  when  tlie  bills  were  paid, 
they  should  be  carried,  in  the  books  of  the  acceptor,  Speare,  who  had  become 
insolvent,  to  the  account  of  the  plaintiffs,  for  the  purpose  of  preventing  confusion 
in  Speare^a  accounts.  Gibba^  C.  J.,  was  of  opinion,  that  Dc  Houre  had  no 
right  to  indorse  these  bills  to  a  stranger,  that  he  had  no  right  to  deposit  them, 
that  their  negotiability  was  restricted,  and,  that  the  defendants  might  well  have 
collected  from  the  special  indorsement,  that  the  bills  were  not  the  property  of 
De  Roure.    The  jury  found  a  verdict  for  the  plaintiffs. 

Copley^  Serjt.,  on  a  former  day,  having  obtained  a  rule  niai^  to  set  aside  this 
verdict  and  enter  a  nonsuit,  being  now  called  upon  by  the  court,  supported  his 
rule.  These  bills  were  negotiable;  tliey  might  have  been  discounted;  and,  if 
they  might  have  been  discounted,  they  had  been  properly  dealt  with.  These 
bills  were  in  the  hands  of  De  Boure,  who  was  not  restricted  from  sending  them 
into  the  market  for  the  purposes  of  trade.  In  Enuna  v.  Cramlington^  the 
defendant  drew  a  bill  on  Rider^  payable  to  Price^  or  order,  for  the  use  of 
Calvert,  *  Price  indorsed  the  bill  to  the  plaintiff.  Rider  dishonored  the  r#|#^2 
bill.  It  was  held  that  the  plaintiff  had  a  right  to  recover.  Price  having  1- 
a  right  of  transfer,  and  having  indorsed  it  to  him.  In  the  present  case,  the 
indorsement  makes  the  bill  payable  to  De  Roure^  **  for  account  of  Treuttel  ir 
fVurtz,**  There  is  no  dissimilarity  between  the  cases ;  and  De  Roure  had  a 
right  to  indorse  the  hill  to  the  defendants.  If  it  be  admitted  that  these  bills 
might  be  discounted,  why  may  they  not  be  deposited  as  a  security?  what  is  the 
nature  of  this  deposit?  De  Roure  has  a  running  account  witli  the  plaintiffs, 
paying  and  receiving  money  for  them ;  this  money  he  applies  to  the  general 
purposes  of  business,  and  enters  it  in  his  accounts,  as  received  for  the  use  of 
those  for  whom  he  is  agent.  What  difference  is  there  between  discounting  the 
bills  severally,  and  crediting  the  principals  with  the  proceeds  of  each;  and 
entering  the  whole  amount  to  their  credit?  If  the  negotiability  of  these  bills  be 
conceded,  it  follows,  that  this  case  falls  within  the  principles  laid  down  in 
Collina  v.  Martinet  1  B.  fy  P.  648  ;  for  the  ground  on  which  it  was  there  held, 
that  agents  might  pledge,  for  their  own  private  purposes,  bills  of  exchange  in  dis- 
tinction from  other  property,  was,  that  the  bills  of  exchange  were  negotiable. 
The  special  indorsement  could  not  n>ean,  that  De  Roure  should  not  negotiate 
them :  it  never  could  be  intended,  that  the  plaintiffs  should  actually  possess 
them  ;  for  that  firm  could  not  have  sued  upon  them,  and,  indeed,  they  are  lefl 
for  months  in  the  hands  of  De  Roure  after  his  letter  of  advice  to  them.  The 
legal  properly  of  this  bill  was  in  De  Roure;  it  was  indorsed  to  him  or  order, 
and  was  negotiable ;  he  has  indorsed  it  to  the  defendants,  and,  therefore,  they 
are  entitled  to  hold  it. 

*Dallas,  J.  It  is  not  necessary,  in  this  case,  to  dispute  the  sound-  >-»«/)<% 
ness  of  the  decision  in  Collina  v.  Martin;  for,  without  doubt,  if  one  *- 
deposit  with  his  banker  negotiable  bills,  and  that  banker,  afterwards,  deposit 
them  with  a  third  person,  as  a  pledge  for  his  own  debt,  the  property  in  such 
bills  will  pass  to  the  pledgee.  But  this  is  not  a  simple  case  of  a  bill- indorsed; 
but,  De  Roure,  the  agent  of  the  plaintifi*s,  being  indebted  to  tlie  defendants, 
deposits  with  tliem  these  bill,  which  were,  by  the  indorsement,  made  payable 
to  him  "  for  tlie  account*'  of  his  principals.  The  defendants  take  from  De  Roure 
these  bills  as  a  deposit,  expressly  by  way  of  security,  and  not  by  way  of  die- 
count  ;  and  the  question  is,  whether  they  did  not  take  this  deposit  with  suflicient 
notice,  that  the  bills  did  not  belong  to  him  ?  I  am  of  opinion,  that  the  defend- 
ants had  suflicient  notice,  that  these  bills  were  not  his  property ;  and  I,  there- 
fore, think,  that  the  plaintiflls  are  entitled  to  recover. 

Park,  J.  If  our  decision  in  this  case  broke  in  on  the  case  of  Collina  v.  Mar- 
tin,  I  should  hesitate  before  I  gave  my  opinion.     But  tlie  case  is  reduced  to  a 

t  Carth.  5.    S,  C,  2  Vent,  307.    Skin,  864. 
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single  point;  namely,  whelher  the  defendants  had  not  knowledge,  wlien  Dt 
JRoiire  pledged  these  bills,  that  they  were  the  property  of  the  plai miffs.  Of 
that,  I  think,  there  can  be  no  doubt ;  and,  therefore,  I  am  of  opinion,  that  there 
is  no  ground  for  disturbing  this  verdict. 

BuRROuoH,  J.  There  is  a  wide  difference  between  bills  of  exchange  dis- 
counted, and  bills  of  exchange  deposited.  If  the  bills  had  been  discounted  and 
the  money  received,  the  amount  would  have  been  immediately  entered  into  the 
account ;  but  deposited  as  they  were,  had  they  failed,  their  amount  would  have 
been  struck  out.     The  bills,  therefore,  did  not  form  a  real  item  in  the  account. 

Rule  discharged. 


104]  •JORDAN  V.  MARTIN  et  ux. 

In  showing  cause  against  a  rule  for  judgment  u  in  case  of  •  nonsuit,  an  oflidavit  that  the 
pUiniiffdid  not  proceed  to  trial  accordinjg;  lo  notice,  in  consequence  of  the  absence  of 
a  material  witness,  need  not  name  the  witness. 

Fell,  Serjt.,  on  a  former  day  had  obtained  a  rule  nisi  for  judgment  as  in 
case  of  a  nonsuit,  the  plaintiff  not  having  proceeded  to  trial  according  to  notice. 
Bullock^  Serjt.,  now  showed  cause  upon  an  affidavit  that  the  plaintiff  had  not 
proceeded  to  trial  on  account  of  the  absence  of  a  material  witness. 

Pellj  in  support  of  his  rule,  objected,  that  the  affidavit  did  not  name  the 
witness. 

Copley^  Serjt.,  amicus  curias^  stated  that  Heathy  J.,  once  held  the  naming  of 
the  witness  necessary ;  but,  tliat  Gibbs,  C.  J.,  in  the  last  term,  settled  that  such 
naming  was  unnecessary. 

BuRRouoH,  J.  It  might  be  oAen  very  dangerous  and  inconvenient  to  name 
the  witness. 

Rule  discharged. 


WALLER,  Demandant ;  HINDE,  Tenant ;  BLAND,  Vouchee. 

In  a  recovery  the  demandant  died  before  the  return  of  the  writ  of  seisin ;  the  acknowledg* 
ineni  was  taken  at  the  Cape  of  Good  Hope  on  June  9,  1817,  and  the  writ  of  dedimut 
fotettatem  was  tested  on  the  IGin  of  January^  1817.  The  court  refused  an  application 
to  make  the  writ  of  entry  returnable  in  one  month  of  £<r«<er,  1817,  the  writ  of  summons 
returnable  in  three  weeks  of  the  Holy  Trinity  following,  to  allow  the  tenant's  appear- 
soce  to  be  recorded  as  of  Trinity  term,  1817,  and  the  recovery  to  pass  as  of  that  term. 

Best,  Serjt.,  moved,  that  the  writ  of  entry  in  this  recovery  be  made  returnable 
from  the  last  Easier  day  in  one  month,  that  the  writ  of  summons  be  made 
*  10&1  ^^^""^^^^^  *from  the  day  of  the  Holy  Trinity  following  in  three  weeks, 
-'  the  tenant*8  appearance  recorded  as  of  Trinity  term  last,  and  that  the 
recovery  pass  as  of  that  term  ;  upon  an  affidavit  of  the  tenant,  that  the  acknowl- 
edgment  of  the  warrant  of  attorney  of  the  vouchee  was  taken  at  the  Cape  of 
Good  HopCj  on  the  9th  of /i/ne,  1817,  and  that  the  demandant  died  on  the  9th 
ofJuly,  1817,  which  was  before  the  return  of  the  writ  of  seisin.  The  writ  cf 
dedimus  poteatatem  was  tested  on  the  16th  ot  January ,  1817.  But, 
The  court  rejected  the  application,  and  JJeat  took  nothing  by  his  motion 

Rule  refused. 
F 
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SANDERSON,  Demandant ;  BESSANT,  Tenant ;  PARTRIDGE  the  Elder, 

Vouchee, 

The  court  refused  to  make  an  order  compelling  the  amendment  of  a  recovery  suffered  by 

an  insolvent  debtor. 

Best,  Seijt.,  moved,  that  this  recovery  suffered  by  Partridge  the  elder,  an 
insolvent  debtor,  might  be  amended  under  the  compulsion  of  the  court  according 
to  the  insolvent  act. 

Dallas,  J.  The  court  cannot  interfere  in  this  case ;  at  all  events,  if  any  rule 
were  granted,  it  ought  to  be  a  rule  to  show  cause :  but  we  will  not  even  grant  a 
rule  nisi.    We  cannot  make  the  order  on  the  insolvent. 

Rule  refused. 

Best  then  moved  to  make  the  writ  of  entry  returnable  in  eight  days  of  St, 
Martin  in  Michaelmas  term  last,  and  that  the  recovery  might  pass  of  the  same 
term.  The  ♦writ  of  dedimus  potestatem  was  tested  on  the  10th  of  r«|Qi. 
January^  1816 ;  the  prsecipe  was  returnable  in  eight  days  of  St,  Martin  ;  ^ 
there  was  no  teste.  He  moved  on  an  affidavit  which  stated,  that  the  warrant 
of  attorney  was  duly  signed  and  acknowledged  by  Partridge  the  elder  on  the 
27th  January  last,  in  presence  of  the  deponent  and  Charles  Harvey  Hodson 
named  in  the  writ  of  dedimus  potestatem  :  that  the  affidavit  of  taking  thereof 
was  made  on  unstamped  parchment.  Partridge  being  an  insolvent  debtor,  under 
an  apprehension,  that  no  stamp  was  necessary,  the  proceeding  being  to  invest 
the  property  of  the  insolvent  in  his  assignees ;  and,  through  press  of  business, 
the  dedimus  potestatem,  warrant  of  attorney,  and  affidavit  of  due  caption, 
escaped  the  memory  of  the  deponent,  and  were  not  sent  to  his  agent  until  about 
a  week  aAer  the  return  of  the  dedimus  potestatem.  That  in  Easter  term  last, 
the  agent  returned  the  writ  of  dedimus  potestatem,  warrant  of  attorney,  and 
affidavit  of  caption  to  the  deponent,  to  be  retaken,  and  the  time  in  the  writ  of 
dedimus  potestatem  had  been  extended  for  that  purpose.  That  Partridge  was 
applied  to,  to  sign  and  acknowledge  a  fresh  warrant  of  attorney  for  suffering  this 
recovery,  which  he  refused  to  do.  That  the  deponent  thereupon  directed  his 
agent  to  return  the  dedimus  potestatem  and  warrant  of  attorney  with  a  new 
affidavit,  on  a  stamp^  of  the  taking  and  receiving  the  same,  with  instructions  to 
his  agent  to  get  such  recovery  forthwith  perfected. 

Rule  refused. 


♦CRISPIN  et  al.  v.  WILLIAMSON.  [MO? 

1  Moore.  547.  S.  C] 

The  plaintiffs  declared  that  they  agreed  to  sell,  and  that  the  defendants  agreed  to  buy, 
certain  goods  and  merchandises,  toict/,  three  hundred  and  twenty-eight  chests  and  thirty 
half-chests  of  oranges  and  lemons,  at  and  for  a  certain  specified  price,  also  laid  under  a 
videlictU  The  contract  proved  was  for  three  hundred  and  eight  chests  and  thirty  half- 
chests  of  China  oranges,  and  twenty  chests  of  lemons,  without  specifying  price :  Held, 
that  there  was  no  variance,  the  price  and  quantity  being  laid  under  a  videlicet, 

AssiTHFSiT  to  recover  the  difference  between  the  invoice  price  of  a  cargo  of 
oranges  and  lemons,  shipped  by  the  plaintiffs  on  account  or  the  defendant,  who 
rejected  the  caigo,  which  were  sold  by  public  auction,  and  the  net  proceeds  of 
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the  sale.  Tlie  first  count  of  the  declaration  stated,  that,  in  consideration  tha' 
the  plaintifls  would  bargain  and  sell  to  the  defendant  certain  goods,  to  wit,  three 
hundred  and  twenty-eight  chests  and  thirty  half-chests  of  oranges  and  lemons, 
hundred  dozen  baskets  and  twenty  serons  of  almonds,  at  certain  prices  agreed 
on  between  them,  amounting  to  a  large  sum,  to  wit,  to  623/.  3«.,  the  defendant 
undertook  and  promised  to  accept  a  bill  of  exchange  to  be  drawn  by  the  plaintiffs 
upon  him,  payable  at  thirty  days  after  sight,  for  the  value  or  price  of  the  goods 
so  bargained  and  sold.  The  plaintiffs  then  averred,  that  they  bargained  and 
sold  to  the  defendant  the  said  goods ;  and,  thereupon,  drew  upon  the  defendant 
a  bill  of  exchange,  for  the  value  of  the  goods,  and  that  the  bill  was  duly  presented 
to  the  defendant  for  his  acceptance.  Breach^  that  the  defendant  would  not 
accept  or  in  any  way  pay  or  discharge  the  bill,  by  means  whereof,  the  plaintiffs 
were  obliged  to  take  up  and  pay  the  same,  and  had  thereby  lost  and  been 
deprived  of  the  gain  and  benefit  that  would  have  accrued  to  them  from  the  use 
of  the  bill,  had  it  been  accepted  by  the  defendant.  The  second  count  stated, 
that  the  defendant  bai^ined  for  and  bought  of  the  plaintiffs,  and  the  plaintiffs 
at  his  request  sold  to  him,  certain  other  goods,  to  wit,  three  hundred  and  twenty- 
eight  chests  and  thirty  half-chests  of  oranges  and  lemons,  twenty  bundles  of 
baskets,  and  twenty  serons  of  sweet  almonds,  at  and  for  a  certain  large  price  or 
*lOfl1  sum,  to  wit,  the  price  or  sum  of  623/.  d«.,  *to  be  delivered  by  the 

-^  plaintififs  within  a  reasonable  time,  and,  in  consideration  that  tlie  plaintiffs 
had  undertaken  to  deliver  the  goods,  the  defendant  undertook  to  accept  them« 
and  to  pay  tlie  plaintiffs  for  the  same.  Breach^  that  though  the  plaintiffs  were 
ready  and  willing,  and  tendered,  and  offered  to  deliver  to  the  defendant,  and 
requested  him  to  accept  and  pay  for  the  same,  the  defendant  did  not,  nor  would 
accept  the  same.  There  were  other  counts  for  goods  sold  and  delivered,  work 
and  labor,  and  the  money  counts.  At  the  trial  before  Dallas^  J.  {London 
sittings  after  last  term)  two  letters  from  the  defendant  to  the  plaintiffs  were  pu* 
in,  to  prove  the  order  for  the  goods.  The  first  dated  London^  July  10,  1816 
was  as  follows :  "In  tlie  expectation  that  you  will  ship  us  a  cargo  of  fruit,  that 
shall  be  equal  in  every  respect  to  those  shipped  by  your  neighbor,  we  are 
induced  to  order  a  small  cargo.  We  have,  therefore,  now  to  request,  you  will 
charter  a  small  fast-sailing  vessel,  and  load  her,  on  our  account,  with  about  three 
hundred  chests  China  oranges,  fifty  chests  lemons,  twenty  serons  almonds, 
fourteen  bundles  large,  and  six  bundles  small  baskets.  Understanding  that 
vessels  are  very  plentiful,  and  freight  low  in  Portugal  and  Spain^  we  concluded 
you  would  be  able  to  charter  on  much  better  terms  than  we  could  here ;  how- 
ever, we  have  particularly  to  inculcate  the  necessity  of  our  cargo  being  dispatched 
as  early  as  possible.''  By  the  otlier  letter,  dated  the  24th  of  ^ugust^  1816, 
the  defendant  informed  the  plaintiffs,  that  he  had  chartered  a  schooner,  and 
directed  them  to  put  on  board  her,  '*  three  hundred  and  eight  chests  and  thirty 
half-chests  China  oranges,  twenty  chests  lemons,  and  the  baskets  and  almonds 
ordered."  The  plaintiffs  then  proved  the  arrival  of  the  schooner  with  the  goods 
on  board,  as  ordered  by  the  last  letter,  and  the  presentment  of  a  bill  of  exchange 
for  623/.  3«.  to  the  defendant,  who  refused  to  accept  it  or  take  the  goods.  For 
*\Mr  ^^  defendant  *it  was  urged,  that  the  plaintiffs  could  not  recover  on  the 

-^  contract,  as  stated :  for  the  first  count  in  the  declaration  was  clearly  bad, 
DO  evidence  having  been  adduced  of  a  contract  by  the  defendant  to  accept  a  bill 
of  exchange ;  and,  there  was  a  complete  variance  in  both  counts,  between  the 
contract  laid  and  that  proved,  both  as  to  quantity  and  description  of  goods. 
DaUa9<,  J.,  said,  that  he  would  not  stop  the  cause  on  these  objections,  of  which 
the  defendant  might  have  the  advantage  elsewhere :  His  lordship  lef^  the  case 
to  the  jury,  on  a  question  raised  by  the  defendant  as  to  the  merits  of  the  fruit, 
and  whether  the  order,  as  executed,  was  a  substantial  execution  of  the  agree- 
ment ;  citing,  as  a  reason  for  not  stopping  the  cause,  on  the  ground  of  the 
objected  variance,  Gladstone  v»  Neale,  13  East,  410.  The  jury  found  a  verdici 
tog  the  plaintiffs. 
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Jiestt  Serjt.,  on  a  former  day,  having  obtained  a  rule  niri  to  set  aside-  this 
Tcrdict,  and  enter  a  nonsuit; 

Lens^  Serjt.,  on  a  subsequent  day,  showed  cause  against  the  rule.  There  is 
no  substantial  variance  in  this  case.  The  essence  of  the  contract  is,  that,  in 
consideration  that  the  plaintiffs  would  sell  certain  goods  to  the  defendant,  he 
would  buy  them  ;  and  neither  the  quantity  of  the  goods  or  the  amount  of  the 
price,  both  being  laid  under  a  videlicet,  need  be  exactly  stated ;  for  the  sub- 
stance of  the  contract  is  not  varied  by  the  quantity  or  price.  If  the  plaintiffs 
had  chosen  to  bind  themselves  in  the  declaration  to  a  particular  sum,  it  would 
have  been  different :  if  it  had  been  necessary  to  render  the  sum  certain,  the 
placing  such  sum  under  an  uncertainty  would  not  have  vitiated  the  declaration, 
it  would  have  been  a  different  case,  too,  if  the  plaintiffs  had,  in  *per-  reiiA 
formance  of  the  order  given,  substantially  varied  from  that  order.  But  ^ 
they  have  not  done  so :  a  specific  statement  of  the  quantity,  then,  was  unneces* 
sary,  and  the  case  of  Gladstone  v.  Neale,  is  directly  with  the  plaintiffs.  That 
case  justifies  the  deviation  from  a  statement  of  actual  quantities :  for,  there,  the 
court  held,  that  there  was  no  material  variance ;  and  yet  the  bai^in  for  hemp, 
in  that  case,  was  for  a  more  definite  and  precise  quantity  than  was  the  baigain 
for  fruit  here.  Secondly,  the  plaintiffs  might,  in  this  case,  recover  under  the 
counts  for  goods  sold  and  delivered.  A  refusal  to  pay  for  and  receive  goods, 
will  not  make  them  the  less  sold  and  delivered  ;  and,  if  it  be  urged,  that  the 
plaintiffs  have  taken  them  back  and  re-sold  them ;  that  was  only  done,  because 
the  goods  being  of  a  perishable  nature,  a  sale  was  for  the  benefit  of  all  con- 
cerned. As  to  any  variance  that  may  be  urged  between  the  chests  of  oranges 
and  chests  of  lemons,  there  is  nothing  in  it.  An  order  for  three  hundred  and 
eight  chests  of  oranges  and  twenty  chests  of  lemons  would  satisfy  the  allegation 
ol  three  hundred  and  twenty-eight  chests  of  oranges  and  lemons. 

Best  and  Vauglian,  Serjts.,  then  supported  the  rule.  The  plaintiffs  cannot 
recover  in  this  case ;  for,  the  contract  laid  in  the  declaration  is  altogether  dif- 
ferent from  that  proved  by  the  letters ;  and,  from  the  letters  alone  can  the  con- 
tract be  derived.  In  neither  of  the  letters  is  it  stated,  that  the  defendant  had 
undertaken  to  accept  a  bill  for  the  amount  of  the  order ;  the  first  count,  there- 
fore, is  clearly  void  and  insupportable.  Nor  will  the  second  count  avail  the 
plaintifis  more  upon  examining  the  letters.  In  tlie  first,  the  defendant  requested 
the  plaintiffs  to  charter  a  vessel  on  his  account,  and  load  her  with  about  three 
hundred  ciiests  of  China  oranges  and  fifty  chests  of  lemons :  he  could  not  know 
tlie  exact  size  of  the  vessel;  and,  therefore,  used  the  word  about.  But,  *in  r«i|  i 
the  second  letter,  having  chartered  the  schooner  himself,  he  ordered  a  ^ 
precise  and  definite  quantity,  namely,  three  hundred  and  eight  chests  and  thirty  half- 
ciiests  of  China  oranges,  and  twenty  chests  of  lemons ;  whereas,  in  the  second 
count,  the  goods  are  described  as  three  hundred  and  twenty-eight  chests  and 
thirty  hdlf-chests  of  oranges  and  lemons.  The  words  in  Neale  v.  Gladstone, 
on  which  the  decision  rested,  were  ^^  about  eight  tons :"  and,  there,  the  precise 
quantity  was  never  known  or  declared;  how  then  can  that  case  operate  on  the 
present,  where  the  precise  quantity  was  both  known  and  defined  in  the  second 
letter  ?  The  number  of  chests  in  the  last  letter  being  definite,  is  of  the  essence 
of  the  contract.  If  one  has  occasion  for  a  specific  quantity,  neither  more  or  less 
will  answer  his  purpose ;  and,  where  the  consideration  or  contract  alleged  is 
material,  the  stating  it  under  a  videlicet,  will  not  shield  the  plaintiffs  from  tho 
etfect  of  a  variance.  If  it  could,  the  defendant  might,  in  tliis  case,  be  bound  to 
receive  one  thousand  chests  of  oranges,  if  the  plaintiffs  chose  to  saddle  him  with 
them,  though  he  has  ordered  but  tliree  hundred  and  eight.  It  is  said,  that  there 
is  no  variance  between  three  hundred  and  eight  chests  and  thirty  half-chests  of 
oranges  and  twenty  chests  of  lemons,  and  three  hundred  and  twenty-eight  chests 
and  thirty  half-chests  of  oranges  and  lemons ;  but,  it  is  not  so ;  for,  under  the 
terms  of  the  declaration  might  be  implied,  three  hundred  and  twenty-eight  chests 
of  oranges  and  lemons  mixed  togetlier,  whereas  distinct  portions  of  each  were 
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ordered.  [^Burroughj  J.  In  J)ur8ton  ▼.  7\dthan,  3  T.  B.  67.  n.,  which  was 
tried  before  Bulltr^  at  Taunton  Spring  assizes,  1788,  the  contract  stated  wa8« 
that,  in  consideration  that  the  plaintiff  would  buy  certain  sheep  for  54/.  lis,  Qd, 
the  defendant  undertook  that  they  were  sound.  The  price  proved  was  54/.  129. 
6(/.  BuUety  J,,  nonsuited  the  plaintiff,  because  this  price  was  not  laid  under 
a  videlicet ;  but  agreed,  that  if  it  had  been  so  laid,  the  statement  would 
*1121    *^^^'®  sufficed.     Dallas^  J.     The  first  count  is  clearly  out  of  the  case, 

^    for  there  was  no  evidence  of  a  contract  to  pay  by  a  bill.     The  whole 
case,  therefore,  turns  on  the  second  count.] 

Dallas,  J.,  now  delivered  the  judgment  of  the  court.  In  this  case,  the  first 
count  of  the  declaration  is  not  sustained  by  the  evidence ;  and  if  it  be  bad  for 
one  reason,  it  becomes  unnecessary  to  examine  others.  It  states,  as  part  of  the 
contract,  an  undertaking  to  accept  a  bill  of  a  certain  description.  The  contract 
proved  contains  no  such  undertaking.  This,  therefore,  is  a  material  variance. 
The  second  count,  in  substance,  states,  that  tlie  plaintiff  agreed  to  sell,  and  the 
defendant  to  buy,  certain  goods  and  merchandises,  namely,  three  hundred  and 
tveoty-eight  chests  of  oranges  and  thirty  half-chests  of  oranges  and  lemons.  It 
then  alleges  performance  on  the  part  of  the  plaintiff,  a  tender  to  the  defendant, 
and  a  refusal  by  him  to  accept,  being  therefore,  in  substance,  a  count  for  goods 
bat'vained  and  sold.  The  quantity  is  stated  under  a  videlicet;  and  the  variance 
insisted  upon  is,  first,  that  the  order  was  for  one  hundred  and  ei^ht  chests  of 
oranges,  not  one  hundred  and  twenty-eight ;  and,  next,  that  the  order  was  as  to 
rhests  and  half-chests  of  oranges  singly,  and  not  of  oranges  and  lemons  jointly. 
It  is  not  necessary  to  go  into  all  that  is  elementary  on  Uie  office  of  a  videlicet. 
A  party  may,  in  certain  cases,  impose  upon  himself  the  necessity  of  proving 
precisely  what  is  stated,  if  not  stated  under  a  videlicet;  in  others,  if  laid  under 
a  videlicet^  such  proof  will  not  be  necessary ;  and,  again,  a  statement  under  a 
videlicet  will  not  dispense  with  the  necessity  of  exact  proof,  where  the  thing  so 
stated  is  of  the  essence  of  the  contract.  In  this  case,  it  is  said,  quantity  is  to 
be  so  considered.  In  a  count  for  goods  bargained  and  sold,  it  is  not  necessary 
to  prove  the  quantity,  if  stated  under  a  videlicet;  but,  on  the  trial,  the  plaintiff 
*11^1  must  prove  ^performance  of  the  agreement  on  his  part.     And  so  the 

^  plaintiff  did  in  the  present  instance :  the  letter  of  advice,  the  invoice,  the 
bill  of  lading,  all  sent  to  the  defendant,  and  in  evidence  on  the  trial  of  the  cause, 
exactly  corresponded  in  respective  quantities  with  the  different  articlep  ordered ; 
and  the  bill  of  lading  was  indorsed  over  by  the  defendant  himself,  to  enable  the 
goods  to  be  sold  on  account  of  the  shippers.  No  objection,  as  to  quantity,  was 
made;  nor  could  it  be,  for  the  order  and  the  goods  tendered  exactly  tallied  and 
agreed.  The  objections  raised  by  the  defendant  at  the  trial  were,  that  the  chests 
were  improper  in  which  the  fruit  was  packed,  and  that  the  fruit  was  bad.  On 
this  the  enquiry  turned.  Both  points  the  jury  found  against  him,  and  that,  in 
all  respects,  the  order  was  properly  executed  by  the  plaintiffs.  In  substance, 
therefore,  they  were  entitled  to  recover;  and  the  objection  resolves  itself  into 
matter  of  form  only.  Still,  however,  if  such  objection  be  good,  it  must  be  sus* 
tained.  But  we  think,  that  under  the  precise  facts  of  this  case,  the  plaintitls 
were  not  tied  down  by  tlie  statement  under  the  videlicet^  and  that  the  rule  must 
consequently  be 
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♦LEE,  et  al.,  v.  ZAGURY. 
[1  Moore.  556.    S.  C] 

The  defendant  drew  a  bill  of  exchange  on  A.,  which  A,  accepted,  payable  to  the  nrdrr 
of  J?.,  who  indorsed  it  to  the  plaintiffs.  On  the  dishonor  of  the  bill,  the  plaintifls 
brought  their  action  against  the  defendant,  the  bill  being  then  held  by  the  plointiffa  as 
agents  of  B.  A  former  bill  had  been  drawn  by  the  defendant  on  C,  which  at  the  time 
of  its  dishonor,  was  held  by  Z).,  who  took  it  up,  and  having  struck  out  his  indorsement 
sent  it  to  E.  to  be  forwarded  to  F.  for  the  purpose  of  receiving  the  amount  from  the  de- 
fendant. F.  indorsed  it,  being  then  overdue,  to  B.  for  a  valuable  consideraiion.  B.  dc- 
manded  payment  from  the  defendant,  who  drew  the  bill  in  question,  as  a  substituiiua 
for  the  former  bill,  and  delivered  it  to  B.  Before  this  latter  bill  became  due,  D.  cavo 
the  defendant  notice  not  to  pay  it:  held,  that  this  latter  hill  was  the  property  ot  D., 
and  that  the  plaintiiTs  were  not  entitled  to  recover  the  amount  of  it  from  the  defendant. 

Assumpsit  on  a  bill  of  exchange  drawn  by  the  defendant  upon  and  accepted 
by  his  brother,  payable  to  the  order  of  Fidal,  who  indorsed  it  to  the  plaintiffs. 
At  the  trial  before  GibbSf  C.  J.,  at  the  London  sittings,  after  last  term,  the  de- 
fence was,  that  the  defendant  being  indebted  to  Sebag,  the  latter  applied  to  tiie 
defendant  to  furnish  him  with  money  by  means  of  the  acceptance  of  a  third  per- 
son. The  defendant,  accordingly,  drew  a  bill  on  one  Pinto^  payable  to  his  own 
order.  This  bill  was  accepted  by  Pinto^  and  indorsed  by  the  defendant  to 
Sebag,  with  the  understanding,  that  it  was  to  be  provided  for  by  Sebag,  who 
accordingly  took  it  up;  but,  not  until  after  it  had  been  dishonored  and  protested. 
When  this  bill  became  due,  Sebag,  after  paying  it,  struck  out  his  indorsement 
and  put  it  into  the  hands  of  one  Pr/iUe,  in  London:  requesting  him  to  send  the 
bill  to  his  correspondents  at  Marseilles^  to  receive  it  from  the  defendant  on 
iSebag^s  account,  ffliiie  sent  the  bill  to  Ogilvie  ^  Budd,  o(  Marseilles,  who 
indorsed  and  paid  it  away  after  its  maturity,  to  Fidal,  for  a  debt  due  to  Fidal 
from  them.  Fidal,  demanded  payment  from  the  defendant,  who,  being,  threat- 
ened with  arrest,  drew  the  bill  of  exchange,  on  which  this  action  was  brought, 
on  his  brother  in  London,  the  amount  of  his  second  bill  including  interest  a!i:l 
charges  on  the  original  bill,  and  delivered  it  to  Vidal^  in  payment  of  the  first 
bill.  Sebagf  before  the  bill  became  due,  gave  the  defendant  notice  *not  r^^^r 
to  pay  it.  A  bill  having  been  filed  in  the  Exchequer,  against  the  plain-  ^  *^ 
tifls,  it  appeared  by  their  answer,  that  they  received  both  the  bills  from  Vidal, 
as  his  agents;  that  they  gave  no  consideration  for  the  bill  in  question;  and, 
that,  when  the  bill  was  dishonored,  Vidal,  was  again  debited  with  the  amount. 
Gibbs,  C.  J.,  left  it  to  the  jury  to  determine,  first,  whether  the  plaintiffs  were 
the  agents  of  Vidal,  and  secondly,  whether  the  bill  might  not  be  considered 
as  the  property  of  Sebag,  The  jury  found  a  verdict  for  the  defendant,  and 
Gibbs,  0.  J.,  gave  leave  to  the  plaintiffs  to  move  to  set  it  aside,  and  to  have  a 
verdict  entered  for  them  on  the  second  point;  no  doubt  existing  as  to  the  first. 
Accordingly,  Vaughan,  Serjt.,  on  a  former  day  having  obtained  a  rule  nisi  to 
that  effect. 

Copley,  Serjt.,  subsequently  showed  cause.  The  plaintiffs  being  the  agents 
4)f  Vidal,  and  holding  the  bill  for  him,  stood  in  the  place  of  Vidcd  ;  and  could 
have  no  better  title  to  the  bill  than  he  himself  had.  Sebag  was  in  fact  the 
owner  of  the  hill,  and  had  authority  to  intervene  and  prevent  the  defendant  from 
paying  it;  though  his  name  did  not  appear  on  the  bill.  A  bill  overdue  negotiated 
and  indorsed  conveys  no  right  to  tiie  indorsee  which  the  indorser  had  not ; 
Vidal,  therefore  had  no  more  right  to  the  first  bill  than  Ogilvie  fy  Co,  had ; 
the  right  of  Ogilvie  ^  Co,,  was  no  more  than  that  of  White,  which  was  only  to 
get  the  money  of  the  defendant  for  Sebag.  Ogilvie  ^  Co,  having  received 
this  bill  for  the  mete  purpose  of  enforcing  payment,  Vidal,  though  taking  it  of 
them  without  knowledge  of  that  fact  and  for  a  valuable  consideration,  takes  it 
subject  to  all  the  same  equities  which  attached  to  it  in  their  hands.  Vidal, 
tiicu,  becomes  in  law  and  effect  Stbag's  agent  to  collect  his  money.     Instead 
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ofmonej  he  receives  a  bill  of  exchange  from  the  defendant,  being  the  bill,  on 
^1161  ^^'^^  ^^^^^  action  is  brought;  and  this  bill  is  Sebag^s  property,  *and  he 
-J  had  a  right  to  intervene  to  prevent  the  payment:  for  if  a  principal  con- 
tract to  sell  goods  by  his  agent,  the  principal  being  unknown,  if  such  principal 
appear  afterwards,  and  give  notice  to  the  purchaser  to  pay  him  and  not  the 
agent,  should  the  purchaser  pay  the  agent  he  M'ill  have  to  pay  the  principal 
over  again.  The  plaintiffs  were  simply  the  agents  of  Vidcd ;  and,  thereupon, 
it  is  contended,  that  this  becomes  VidaVa  action,  who  holds  this  substituted  bill 
for  Sebag.  The  security  being  negotiable  in  this  case  makes  no  difference ; 
for  all  the  parties  to  the  transaction  are  the  same,  nor  does  the  negotiability  of  an 
instrument  vary  its  character  from  that  of  any  other  written  contract,  until  such 
instrument  is  negotiated.  If  no  one,  save  the  plaintiffs  being  the  indorsees,  can 
bring  an  action  on  the  bill,  Scbag  has  nevertheless  a  right  to  interpose  and  pre- 
vent their  suing  in  his  name,  as  in  point  of  fact  they  do;  but  Sebag  might  him- 
self declare,  that  in  consideration  of  his  employing  White  as  his  agent  to  recover 
the  amount  of  the  first  bill,  ffliite  undertook  to  get  from  the  defendant,  either 
money  or  a  bill ;  and  if  he  got  such  bill,  to  indorse  it  over  to  Sebag, 

Vauglian  then,  supported  his  rule.  Sebag  strikes  his  name  off  the  bill 
before  he  passes  it  to  IVIiite;  how  then  can  Sebag  be  prejudiced,  if  ffldtc^ 
instead  of  treating  the  bill  as  if  he  were  the  servant  of  Sebag^  put  it  into  circula- 
tion ?  It  does  not  appear  what  consideration  was  given  by  Ogiluie  4'  Co,^  and 
it  gets  to  Vidai.  The  defendant  does  not  object,  that  Fidal  or  Ogilvie  have 
improperly  obtained  the  bill ;  but  he  admits  his  liability,  and  desires  time ;  and 
the  effect  of  the  transaction  is,  that,  by  taking  another  security  from  him, 
Ogilvie  4'  Co.  are  discharged  altogether.  Vidal  would  be  a  great  sufferer  if 
this  defence  were  to  be  let  in.  Whatever  may  be  the  rights  of  the  parties  on 
^llTl  ^^^  original  bill,  *the  act  of  receiving  the  substituted  bill  discharges  the 
-J  other  parties.  It  is  assumed,  that  Vidal  is  the  agent  of  Sebag;  but  no 
connection  exists  between  them.  Even  if  it  had  been  so,  Sebag,  by  taking  his 
name  off  the  bill,  ceases  to  have  a  right  to  interfere,  either  with  the  original  or 
the  substituted  bill.  That  second  bill  goes  on  to  maturity,  and  the  defendant 
says  nothing  about  Sebag;  on  tlic  contrary,  his  whole  conduct  forms  a  repeated 
recognition  of  his  liability  to  pay.  The  court  cannot  hear  Sebag,  and  will  not 
sanction  the  attempt  of  the  defendant  to  say,  that  a  third  person  has  an  equit- 
able interest  in  the  bill.  To  the  argument  urged  for  the  defendant,  that,  if  one 
make  a  man  his  agent  to  receive  money  for  him,  and  if-  such  agent  receive  a 
bill,  that  bill  becomes  the  principal's  property,  the  plaintiffs  agree ;  but,  that  argu- 
ment does  not  hold  when  negotiable  instruments  get  into  the  hands  of  strangers. 
If  the  plaintiffs  retain  their  verdict,  Sebag  will  not  be  injured,  for  he  may  have 
his  action  against  IVhite;  his  remedy  is  a  simple  one ;  if  they  do  not  retain 
their  verdict,  the  decision  of  the  court  will  lead  to  great  fraud  in  the  commer- 
cial world. 

Dallas,  J.  You  really  alarm  us  in  all  these  cases,  as  if  we  were  going  to 
make  revolutions  in  the  commercial  world :  but,  in  this  case  it  is  confessed,  that 
the  plaintiflfs  are  the  agents  of  Vidal;  this  decision,  therefore,  will  never  touch 
any  case  but  its  parallel.  Supposing  Sebag  to  be  ultimately  inlided  to  the  bill, 
which  I  think  he  is,  and  so  is  the  decided  opinion  of  my  lord,  will  the  plaintiffs 
consent  to  a  atet  processus'/  They  shall  have  till  to-morrow  to  make  their 
determination. 

^djornatur. 


*n8] 


*And  now,  Vaughan  having  intimated,  that  there  was  no  acquiescence 


by  the  plaintiffs  to  the  offer  of  the  court, 
Dallas,  J.,  delivered  judgment.     This  was  an  action  on  a  bill  of  exchange, 
drawn  by  the  defendant  on  his  brother  payable  to  the  order  of  Vidal,  who 
indorsed  it  to  the  plaintiffs.     It  is  not  necessary  to  travel  through  all  the  par- 
ticulars of  the  various   transactions  between  the  different  parties,  for  the 
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complicated  statement  of  those  particulars  resolves  itself  into  the  single  pointy 
t}iat  the  bill  in  question  was  held  by  the  plaintiffs,  as  agents  for  Vidal,  when 
this  action  was  brought.  This  action,  therefere,  stands  on  the  same  ground,  as 
if  it  were  tiie  action  of  Vidal ;  for,  if  the  plaintiffs  were  to  recover,  their  success 
would  only  render  them  accountable  to  VidaL  Now  Vidtd  has  no  right  to 
recover  any  thing  on  this  bill,  for  the  bill  clearly  belonged  to  Sebag.  On  this 
part  of  the  case  the  facts  were  these.  A  former  bill  had  been  dishonored,  of 
which  Sebag  was  the  holder;  Sebag  sent  it  to  White,  who  forwarded  it  to 
Ogilvie  ^  Co.f  his  agents,  for  the  purpose  of  procuring  payment  from  the 
defendant,  who  was  the  drawer  of  that  bill.  Ogilvie  Sf  Co,,  in  breach  of  the 
trust  reposed  in  them,  indorsed  this  over-due  bill  to  Vidal,  for  a  valuable  con- 
sideration, who  took  it  therefore,  subject  to  all  the  equities  to  which  it  was 
liable  in  their  hands.  Vidal  applied  to  the  defendant  for  payment,  and  the 
defendant  drew,  in  his  favor,  the  bill,  to  recover  the  amount  of  which  this  action 
is  brought  by  VidaVs  indorsees.  But  Vidal,  by  getting  possession  of  the  second 
bill,  could  not  vary  the  rights  of  Sebag  to  the  first,  who  was  entitled  to  whatever 
that  first  bill  might  produce;  and  as  the  second  bill  was  the  fruit  of  tiie  first, 
which  was  Sebag^a  property,  the  second  became  the  property  of  Sebag.  It  is 
well  argued,  therefore,  that  Sebag  being  the  party  beneficially  ^interested,  r*|  i  g 
is  the  party  to  whom  the  plaintiffs  must  account,  if  they  recover  in  this  ^ 
action ;  and  the  question  seems,  then,  to  be,  whether  they  shall  be  permitted  to 
recover  on  their  mere  formal  title,  for  the  sake  of  exposing  themselves  to  an 
action  for  money  had  and  received  at  the  suit  of  Sebag  ?  We  think  that  both 
law  and  reason  are  against  such  a  permission ;  and  are  of  opinion,  under  the 
facts  of  this  case,  that,  after  the  notice  not  to  pay  given  by  Sebag  to  the  defend 
ant,  the  plaintifis  have  no  right  to  recover. 

Rule  discharged. 


GAMMON  et  al.  v.  BEVERLEY. 

[1  Moore  563.  S.  C] 

The  defendant  B.i  with  other  underwriters,  subscribed,  in  August^  1814,  a  policy  on  hides. 
The  ship  was  captured,  and  the  plainiifls  abandoned  to  the  underwriters,  and  claimed  a 
total  loss.  Shortly  afterwards  the  ship  was  recaptured,  and  all  the  underwriters,  in 
OetobeVf  1814,  adjusted  a  salvage  loss,  deducting  short  interest,  to  64/.  }8g.3d.  percent., 
save  the  defendant^  who,  in  Fthrvary,  1815,  indorsed  on  the  policy  os  follows: 
*'  Adjusted  33/.  per  cent,  on  account,  upon  my  subscription  to  this  policy,  until  the 
account  of  the  proceeds  of  the  goods  insured  can  be  made  up,  when  a  final  loss  is  to  be 
paid  to  the  same  amount  as  by  the  other  underwriters;  and,  if  the  same  exceed  33/.  per 
cent.,  Mr.  B.  to  pay  the  excels;  if  short,  Mr.  //.  (the  insured)  to  return  the  difference:*' 
Held,  in  assumpnit  on  this  policy,  that  this  was  a  conditional,  not  an  absolute  adjust- 
ment ;  and  that  the  plaintifls  not  having  proved  their  compliance  with  the  conditions, 
were  not  entitled  to  recover. 

Assumpsit  on  a  policy  of  insurance,  effected  by  the  plaintiffs  as  agents  for 
John  Hodgson  on  the  13th  of  .dv gust,  1814,  to  recover  a  salvage  loss  amount* 
ing  to  64/.  ISs.  3d.  per  cent,  on  hides  shipped  on  board  the  James  on  a  voyage 
from  Buenos  Ayres  to  London,  and  underwritten  by  the  defendant  for  300/. 
The  defendant  pleaded  the  general  issue,  and  gave  notice  of  set-off.  At  the 
trial  before  Burrough,  J.,  at  the  London  sitting  in  tliis  term,  the  following  facts 
were  proved.  The  James,  having  taken  on  board  a  cargo  of  hides  at  Buenos 
Ayres,  sailed  thence  for  London  in  June,  1814;  and,  on  the  28 ih  of  August 
"Was  captured  by  an  American  privateer.  In  September  the  plaintiffs,  p,|oft 
liaving  received  information  *of  tlie  capture,  abandoned  the  hides  insured  L  ^'^^ 
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to  the  underwriters,  and  claimed  payment  as  for  a  total  loss.  In  Novtn^er^ 
inforniationcame,  that  the  Jamet  had  been  recaptured  and  carried  into  New- 
foimdlandj  where  part  of  the  hides  were  sold  to  pay  the  salvage  and  expenses; 
and  the  remainder-  of  the  cargo  was  forwarded  to  England,  Notwithstanding 
the  re-capture,  the  pluintills  insisted  on  their  abandonment,  and  the  underwriters 
agreed  to  pay  a  salvage  loss,  deducting  short  interest ;  and,  by  a  memorandum 
indorsed  on  the  policy,  dated  October  19th,  1814,  it  appeared,  that  all  of  them, 
save  the  defendant,  adjusted  such  loss  to  64/.  18^.  Zd.  per  cent,  payable  in  one 
iBonth.  The  defendant  refused,  whereupon  the  plaintiff's  brought  an  action 
against  him,  in  Hilary  term,  1815,  for  his  subscription  as  for  a  salvage  losi>. 
LpoQ  this,  an  arrangement  took  place,  and  tlie  following  indorsement  was 
written  upon  the  policy  immediately  below  tlie  subscriptions: 

^  Adjusted  33/.  per  cent,  on  account,  upon  my  subscription  to  this  policy, 
until  the  account  of  the  proceeds  of  the  goods  insured  can  be  made  up,  when  a 
final  loss  is  to  be  paid  to  the  same  amount  as  by  the  other  underwriters ;  and,  if 
ilie  same  exceed  33/.  per  cent.,  Mr.  Beverley^  to  pay  the  excess.  If  short, 
Mr.  HodgsonX  to  return  the  difference. 
*•  London,  7th  February,  1815. 

^  In  account  with  the  plaintiffs. 

«« Byrd  Beverley.'' 

The  plaintiffs  then  proved  the  defendant's  signature  of  this  indorsement,  and 
that  all  the  other  underwriters  had  paid  a  loss  of  64/.  IBs,  Zd.per  cent,,  before 
this  indorsement  was  signed  by  the  defendant,  and  closed  their  case.  For  the 
defendant,  it  was  urged,  first,  that  this  was  not  a  common,  but  a  conditional, 
*l2n  ^<!justment;  and  *ihat  it  could  have  no  effect  till  all  the  conditions 
^  therein  had  been  performed,  one  of  which  was,  that  the  account  of  the 
proceeds  should  be  made  up :  and  this  had  never  been  done.  Secondly,  that 
the  plaintiffs  should  have  declared  specially  on  the  memorandum,  and  that,  not 
having  done  so,  they  must  be  nonsuited.  Thirdly,  that  under  the  South  Sea 
Actn  the  voyage  was  illegal.  Burrough,  J.,  was  of  opinion,  that  though  the 
underwriters  had  paid  their  adjustment  before  the  signature  of  this  indorsement, 
the  plaintiff  was  entided  to  recover ;  for  the  indorsement  formed  an  agreement 
to  pay  what  the  other  underwriters  paid,  and  communications  must  have  been 
made  to  the  defendant,  by  which  he  must  have  known  of  the  short  interest. 
As  to  the  third  point,  which  was  not  much  pressed,  he  was  clearly  of  opinion, 
that  the  adjustment  admitted  the  legality  of  the  voyage.  The  jury  found  a 
verdict  for  the  plaintiffs  for  05/.  14s.  9i.,  being  at  the  rale  of  64/.  18«.  3(/.  per 
cent,;  but  Burrough,  J.,  reserved  the  first  and  second  points.  Accordingly, 
Be9t,  Seijt.,  on  a  former  day,  having  obtained  a  rule  ntn  to  set  aside  this 
verdict,  and  enter  a  nonsuit  or  have  a  new  trial, 

Iaom,  Serjt.,  now  showed  cause  against  the  rule.  The  defendant's  main 
point  rests  on  the  supposition,  that  the  plaintiffs  cannot  stand  on  the  adjust- 
ment, but  must  prove  the  whole  of  the  conditions  contained  therein ;  it  must, 
therefore,  be  seen,  whether  the  plaintiffs  have  not  proved  suflicient  to  enable 
them  to  stand  on  this  adjustment.  But  it  has  been  urged  also,  that  the  plaintiffs 
ought  to  have  declared  specially  on  the  adjustment ;  such  a  proposition  was 
never  sanctioned  yet  The  adjustment,  being  agreed  upon  between  the  parties, 
authorises  the  plaintiffs  to  claim  the  difference  as  there  stipulated ;  and  the  result 
is,  that  the  defendant  is  bound  to  pay  no  more,  than  upon  an  investigation  of  ihe 
*1221  *u^j®^^  *^^  other  underwriters  pay ;  and  they  have  paid  the  same  sum 
-*  as  that  which  the  plaintiff's  now  claim  from  the  defendant  on  the  only 
account  which  could  be  made  up.  Here  is  a  total  loss,  and  though  there  is  a 
small  reduction  for  salvage,  yet  the  principal  reduction  is  for  short  interest, 

t  The  defendant,  I  The  ixuiired. 
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The  time  when  the  underwriters  paid,  is  wholly  immaterial ;  for  the  foundation 
of  the  account  by  which  the  indorsers  were  to  be  bound  whenever  made,  is  the 
material  point.  The  essence  of  the  adjustment  is,  that  the  account  of  the  pro- 
ceeds shall  be  agreed  to,  not  by  the  defendant  but  by  the  other  underwriters. 
[Park,  J.  How  is  that  a  payment  to  be  settled  by  account  1  No  account  has 
been  settled.  There  is  a  great  difference,  in  mercantile  language,  between  a 
payment  on  account,  and  a  payment  on  an  account.  The  first  is  only  a  pay- 
ment in  part,  subject  to  further  enquiry ;  the  second  is  a  payment  upon  an 
admitted  and  specific  statement.  Dallas,  J.  **  Until  the  account  of  the  pro- 
ceeds of  the  goods  insured  can  be  made  up.*'  This  is  clearly  a  stipulation, 
that  a  future  account  shall  be  made  up,  and  that  the  defendant  shall  see  and 
consider  the  account  when  it  is  made  up.]  The  account  is  only  one  step,  and 
is  also  an  immaterial  step.  The  substantial  ground  on  which  the  plaintifis  rest 
is  the  fact  of  payment  of  a  final  loss  by  the  other  underwriters ;  and,  if  the 
defendant  do  not  set  aside  that  fact,  by  showing,  that  the  payment  was  either 
erroneously  or  fraudulently  made,  they  cannot  be  removed  from  their  verdict. 

Best  and  Hullock,  Serjts.,  in  support  of  the  rule.  First,  as  to  the  construc- 
tion of  this  indorsement,  no  **  account  of  the  proceeds  of  the  goods  insured  has 
been  made  up,"  nor  does  the  defendant  agree  to  pay  on  the  same  footing  with 
the  other  underwriters,  who  pay  as  on  a  total  loss,  deducting  short  interest : 
whereas,  the  defendant  denies  a  total  loss,  but  says,  virtually,  that  *he  r«|2o 
will  pay  on  an  average  loss  the  same  as  the  underwriters  shall  pay,  if  ^ 
they  pay  on  an  account  made  up :  but,  if  they  do  not  pay  on  an  account  made 
up,  then  their  payment  is  no  guide  to  him.  In  examining  the  question,  whether 
these  conditions  have  been  complied  with,  the  date  of  this  indorsement  becomes 
material.  A  year  before  that  time,  the  adjustment  on  the  policy  had  been 
made  by  the  other  underwriters ;  and,  after  a  lapse  of  a  whole  year,  the  defend- 
ant, who  had  not  adjusted  any  loss,  entered  into  this  contract.  It  is  clear,  then, 
that  he  had  not  entered  into  any  adjustment  with  the  other  underwriters ;  and 
that  he  was  dissatisfied  with  the  adjustment  entered  into  by  them.  It  is  clear, 
that  the  parties  contemplated  an  alternative ;  either,  that  the  defendant  might 
pay  more  than  thirty-three /?er  cent,,  up  to  the  amount  paid  by  the  other  under- 
writers, if  the  account  showed  more  to  be  due  ;  or,  if  the  account  showed  less 
to  be  due,  then,  that  a  return  was  to  be  made  by  the  plaintiffs  according  to  that 
account.  It  was  always  manifest,  that  thirty-three  per  cent,,  was  less  than 
sixty-four  per  cent,;  how,  then  could  a  return  be  possible,  if  the  defendant  paid 
on  the  same  footing  with  the  other  underwriters  ?  the  plaintiffs  insinuate,  that 
an  account  must  have  been  made  up,  because  the  other  underwriters  had  paid 
the  sixty-four  per  cent,:  but  this  payment  had  been  made  before  this  contract 
was  entered  into,  and,  consequently,  before  the  account  could  have  been  made 
up.  Secondly,  the  plaintiffs  cannot  recover  on  this  declaration.  A  common 
adjustment  is  certainly  evidence  of  a  liability  to  pay  on  a  count  on  a  policy : 
but  this  is  not  a  common  adjustment,  but  a  special  contract  to  pay  on  a  given 
event :  and  the  performance  of  the  conditions  of  such  contract  should  have  been 
averred  in  the  pleadings. 

Dallas,  J.  Though  this  case  is  not  without  difficulty,  some  points  in  it  are 
quite  clear.  There  can  be  no  *doubt,  that  an  absolute  adjustment  is  .-»io4 
evidence  of  the  liability  of  the  parties  to  pay  the  sum  therein  adjusted ;  ^ 
subject,  however,  to  be  opened  by  evidence  of  mistake  or  fraud.  If  this  adjust- 
ment were  absolute,  the  defendant  would,  no  doubt,  be  liable ;  but  the  question 
is,  whether  it  be  absolute  or  conditional ;  and,  if  it  be  conditional,  whether  the 
conditions  contained  in  it  have  been  complied  with,  as  they  must  be  in  such  a 
case  to  enable  the  plaintiffs  to  recover.  Now,  this  adjustment  is  clearly  not 
absolute ;  for,  if  the  intention  of  the  parties  had  been  so  to  make  it,  it  would 
have  stopped  at  the  word  **  policy ;"  but,  as  if  the  parties  intended  to  prevent 
the  possibility  of  such  a  construction,  the  memorandum  proceeds :  "  Until  the 
account  of  the  proceeds  of  the  goods  insured  can  be  mads  up,  when  a  final  losa 
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is  to  be  paid  to  the  same  amount  as  by  the  other  underwriters ;  and,  if  the  same 
exceed  thirty-three  per  cent,  Mr.  Beverly  to  pay  the  excess ;  if  short,  Mr. 
Hodgson  to  return  the  difference."  On  the  face  of  the  memorandum,  and  iii 
terms,  it  is  cleary  prospective ;  the  word  "  until"  is  prospective,  the  word 
**  can"  is  prospective :  the  only  undertaking,  therefore,  is  to  pay  a  sum,  such 
payment  being  prospectively  suspended  until  the  final  making  up  of  the  account. 
Nor  does  its  prospective  import  stop  there :  for  it  remains  further  to  be  seen, 
when  the  final  account  is  made  up,  whether  the  plaintiffs  are  to  payor  receive ; 
and  this  view  of  the  case  is  confirmed,  by  looking  to  the  fact,  that  all  the*  other 
underwriters  had  adjusted  in  the  preceding  year.  They  had  concluded  them- 
selves by  an  absolute  adjustment ;  if,  therefore,  it  was  meant,  that  the  defendant 
should  be  guided  by  their  acts,  it  would  only  have  been  necessary  to  refer  to 
what  they  were  to  pay:  in  sense  and  in  substance,  the  meaning  of  the  memo- 
randum  is,  that  the  defendant  was  to  wait  till  the  account  was  made  up.  The 
*1*251  memorandum  involves  a  condition  precedent,  which  has  not  *been  com- 
^  plied  with  on  the  part  of  the  plaintiffs,  and  I,  therefore,  am  of  opinion, 
that  the  verdict  given  for  them  must  be  set  aside  and  a  nonsuit  entered. 

Park,  J.  The  language  of  the  memorandum  clearly  shows,  that  something 
is  to  be  done  in  future,  and  the  dates  throw  considerable  light  upon  this  trans- 
action. In  October^  IS  14,  the  other  underwriters  had  adjusted  the  loss  at  64/. 
18.f.  3 J.  per  cent.;  whether  they  had  paid  this  adjustment  or  no,  signifies 
nothing.  The  defendant  objected  to  this  arrangement :  now,  if  he  agreed  to 
adjust  and  pay  as  the  others  did,  for  what  had  he  to  wait  ?  He  had  only  to  pay 
64/.  18s.  3J.  per  cent.^  as  they  did.  But  what  does  he  ?  He  adjusts  thirty- 
three /7er  cent,  on  account.  And  what  says  he?  Not,  that  he  is  liable  at  all 
events  to  pay  64/.  18^.  3d.  per  cent.,  but  that  he  contemplates  the  possibility 
of  his  payment  being  less  than  thirty-three  per  cent.  It  is,  therefore,  impossible, 
that  the  plaintiffs  should  be  allowed  to  contend,  that  the  defendant  is  precluded 
from  shielding  himself  under  his  agreement,  because  the  other  underwriters 
have  paid  Q4/.  189.  3^/.  per  cent.  For  his  is  a  mere  conditional  adjustment, 
the  conditions  of  whichhave  not  been  fulfilled,  and  my  brother  Dallas  has  jitly 
observed,  that  this  case  is  decided  on  the  general  law,  which  operates  where 
conditions  precedent  have  not  been  complied  with.  It  becomes,  then,  unneces- 
sary to  consider  whether  or  not  a  special  declaration  should  have  been  framed 
on  tliis  conditional  adjustment;  and  I,  tlierefore,  shall  give  no  opinion  on 
that  head. 

-  BrRROUoH,  J.  I  had  intended  to  say  nothing  on  this  case.  But,  after  what 
has  fallen  from  the  bench  and  the  bar  on  this  point,  it  is  a  duty  which  I  owe  to 
my  brethren  on  the  bench  and  to  the  public,  that  I  should  say,  I  am  satisfied 
*\^fC\  ^^^^  ^  ^^^  mistaken  in  the  *view  of  the  case  taken  by  me  at  the  trialt 
^  and,  that  the  judgment  of  the  court  is,  in  my  opinion,  right. 

Rule  absolute.t 
t[See  PkUlipi  on  Insurance,  chap,  xx.] 
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SPARROW  V.  Sir  WATKIN  LEWES. 

The  defendant's  bail  in  error  ought  to  have  justified  on  the  26th  of  November;  but,  being 
too  late,  the  court  permitted  them  to  justify  on  the  27th.  A  habeas  corpus,  returnable 
on  the  27th,  had  issued  to  the  warden  of  the  Fleet  to  bring  up  the  body  of  the  defend- 
ant, in  order  to  charge  him  in  execution ;  but  th6  court  held,  that  the  operation  of  the 
habeas  corpus  was  suspended  by  their  permission ;  and,  the  bail  having  justified  in  pur- 
Buance  of  such  permissioui  discharged  the  defendant. 

• 

In  this  case,  a  writ  of  habeas  eorpuSt  returnable  on  the  27th  of  November^ 
to  bring  up  the  body  of  the  defendant,  had  been  lodged  with  the  warden  of  the 
jReet,  The  defendant's  bail  in  error  ought  to  have  justified  on  the  26th,  but 
they  did  not  come  till  after  the  business  of  the  court  had  comtnenced,  and  the 
court  permitted  them  to  justify  on  the  following  day ;  when  they  were  accord- 
ingly justified.  The  plaintiffs,  however,  proceeded  to  charge  the  defendant  ii 
execution;  and 

Vaughan^  Serjt.,  now  opposed  the  bringing  up  of  the  defendant  for  that 
purpose. 

Dallas,  J.  If  the  bail  had  justified  on  the  26th,  the  proceedings  would  have 
been  quite  regular.  On  the  26th  they  do  not  justify,  but  the  court  gives  them 
leave  to  do  so,  on  the  following  day ;  and,  on  the  following  day,  they  do,  with 
such  leave,  justify.  This  is  the  same  as  if  they  had  justified  on  the  26th ;  and 
the  habeas  corpus  was,  tlierefore,  suspended  in  its  operation  by  this  permission. 

The  court  airected  that,  as  to  this  suit. 

The  defendant  should  be  discharged. 


•WALBANCKE  v.  ABBOTT.  [*127 

[1  Moore  573,  S.  C] 

A  writ  was  served  at  eight  o'clock  on  the  evening  of  the  day  on  which  it  was  returnable  ; 
and  notice,  dated  the  same  day,  of  a  declaration  being  filed  conditionally  on  that  day, 
was  given  on  the  following  morning :  Held,  that  there  was  no  irregularity. 

The  defendant  had  been  served  with  a  copy  of  a  capias^  at  eight  o^ clock  in 
the  evening  of  the  25th  instant,  returnable  on  the  25lh,  being  the  last  return  of 
this  term ;  and  on  the  following  morning,  with  a  notice  dated  the  25th,  of  a 
declaration  filed  conditionally  against  him  on  the  25th. 

Petty  Serjt.,  now  showed  cause  against  a  rule  obtained  yesterday,  by  Best^ 
Serjt.,  calling  upon  the  plaintiff  to  show  cause  peremptorily  to-day,  why  the 
declaration,  and  all  subsequent  proceedings,  should  not  be  set  aside  for  irregu- 
larity. Pell  relied  upon  Haynes  v.  Jones,  Ante  iii.  404,  and  distinguished  from 
that  case  the  subsequent  case  of  Pope  v.  TYirnff,  Ante  iv.  818;  he  admitted 
that  there  was  an  apparent  contradiction  between  the  marginal  abstracts  of 
those  cases.  He  further  observed,  that  if  the  defendant  were  correct  in  his 
application,  he  was,  at  all  events,  premature ;  and  cited  Fletcher  v.  Wells^ 
Ante  yi.  191.  S.  C.  I  Marsh.  650. 

Best,  in  support  of  his  rule,  contended,  that  the  service  of  notice  of  declara- 
tion was  wholly  irregular.  The  writ  was  not  returnable  till  the  25th,  and  the 
notice  stated,  that  the  declaration  was  filed  conditionally  on  the  25th,  on  which 
day  the  writ  was  served ;  and  it  was  clear,  that  the  declaration  was  filed,  boUi 
before  the  service  of  the  writ,  and  before  its  return.  lie  urged,  that  Haynes 
V.  Jones  was  overturned  by  the  subsequent  case  of  Pope  v.  1\irner. 
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*Dallas,  J.  The  case  of  Haynes  v.  Jones  is  not  overturned  by  that  of 
Pope  V.  Turner.  The  notes  of  both  cases  are  correct ;  but  the  mistake  lies 
in  the  marginal  abstracts ;  where  it  is  not  noticed,  that  the  declaration  in  the 
one  case  was  filed  conditionally,  and  in  the  other  case  in  chief.  The  case  of 
Haynes  v.  Jones  is  very  strong;  for,  there,  tlie  defendant  was  served  at  Col* 
Chester^  fifty-two  miles  off,  with  a  copy  of  a  writ  returnable  on  that  day ; 
and,  at  the  same  time,  he  was  served  with  a  notice,  dated  the  same  day,  of  a 
declaration  having  been  filed  conditionally  against  him.  It  was  then  held,  that 
a  writ  may  be  served  on  the  same  day  on  which  it  is  returnable,  and*  that  a 
declaration  may  be  filed  conditionally  on  the  return  day  of  such  writ. 

Park,  J.  I  am  glad  that  the  observation  of  my  brother  Dallas  has  cleared 
op  tlie  apparent  inconsistency  in  the  decision  of  the  court,  which  arises  from  a 
mistake  in  the  index  to  the  Term  Reports.  The  writ  is  returnable  and  served 
on  the  25th,  and  the  notice  of  the  declaration  is  served  on  the  26th.  Tho 
whole  proceeding  is  perfecdy  regular. 

BuBROuQU,  J.  concurred. 

Rule  discharged  with  costs. 


•129]  •In  re  JAMES  WINTER. 

An  attorney  had  sent  the  money  regularly  for  bia  certificatea  for  three  yeara  by  his  clerk, 
who  misapplied  the  money,  and  failed  to  purchase  them.  The  court,  upon  application 
for  hia  re-admission  as  an  attorney,  granted  a  rule  absolute,  in  the  first  instance,  con* 
dUiontd  for  (be  production  of  the  attorney-general's  consent. 

Blosset,  Serjt.,  moved,  that  Mr.  James  Winter  might  be  re-admitted  an 
attorney  of  this  court,  on  an  affidavit,  which  stated,  that  he  had  for  three  years 
past  sent  his  clerk  with  the  money  to  the  stamp-office  to  pay  for  his  certificates 
for  the  years  1814,  1815,  and  1816;  but  that  his  clerk  had  misapplied  such 
money,  and  had  failed  to  purchase  his  certificates  for  those  years;  At  the 
stamp-office  it  was  said,  that  the  money  could  only  be  received  for  tlie  certifi- 
cate of  the  current  year,  which  alone  could  be  granted. 

Dallas,  J.  It  has  always  been  the  practice  here  to  have  notice  given,  and 
to  have  the  approval  of  the  attorney-general.  The  court  will  grant  the  rule 
conditionally,  upon  the  production  of  a  brief  of  consent  signed  by  that  officer. 

Rule  absolute,  sub  modo. 


RAGG  et  ux.  Executrix,  v.  WELLS  et  ux.  Executrix. 

A»fump»it  on  a  promissory  note  drawn  by  A.,  testator  of  defendant,  payable  to  plaintiff 
B.  Pleas,  non»€iM$ump»U,  Statute  of  Limilalioniy  and  plene  adminiitravit.  'I'he  two 
first  issues  were  found  for  plaintilF;  the  last  for  the  defendants.  The  proihonotary  gave 
file  plaintiffs  costs  on  the  whole  and  the  poatea;  to  the  defendants  lie  gave  custs  on  the 
third  plea  only.  On  a  motion  that  the  prothonotary  review  hia  taxation,  held,  that  tlie 
defendant  having  established  an  absolute  bar,  was  entitled  to  the  pottea  and  the  general 
casta :  and  that  the  prothonotary  muat  review  hia  taxation. 

Copley,  Serjt,  on  a  former  day  had  obtained  a  rule  nisi,  that  the  pro- 
thonotary might  review  his  taxation  in  this  cause;  wherein  the  defendants 
Vol-  IV,— 10,  G 
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had  ^pleaded  non-assumpsit,  the  statute  of  limitations  and  plene  adminis'  r*i  qq 
iravit,  to  an  action  on  a  promissory  note  drawn  by  Burrows,  the  testa-  *• 
tor  of  the  defendant  ^nn  Wells,  payable  to  the  plaintiff  Ann  Ragg,  At  the 
trial,  at  the  summer  assizes  for  the  town  and  county  of  the  town  of  Notting- 
ham,  the  issues  on  non-assumpsit  and  the  statute  of  limitations  were  found  for 
the  plaintiffs;  and  the  issue  on  the  plea  of  plene  administravit  for  the  defend- 
ants. The  plaintiffs  obtained  the  postea,  and  the  prothonotary,  deeming  that 
the  plaintiffs  were  driven  to  trial  by  the  defendants'  pleading  as  above,  held, 
that  the  plaintiffs  were  entitled  to  the  whole  costs  in  the  cause,  and  the  defend- 
ants only  to  the  costs  of  the  third  plea.  Copley  cited  Hindsley  v.  Russell,  12 
East,  232,  and  Gamans  v.  Hesketh,  Tidd.  Pract.  1014. 

Vaughan,  Serjt.,  now  showed  cause  against  tlie  rule,  and  urged  that  the 
taxation  was  right ;  for  that  the  defendants,  by  pleading  non-assumpsit  and  the 
statute  of  limitations,  with  plene  administravit,  had  compelled  the  plaintiffs  to 
go  down  to  trial  to  try  the  two  former  issues. 

Copley,  in  support  of  his  rule  contended,  that  the  plaintiffs  should  have 
prayed  judgment  of  assets  quando  acciderint,  and  that,  then,  as  is  usual,  the 
defendants  would  have  abandoned  their  pleas  of  non-assumpsit  and  the  statute 
of  limitations. 

BuRROUGH,  J.  This  is  not  a  question  of  the  reduction  of  costs,  but  the  pro- 
thonotary  has  given  the  main  costs  of  the  cause  and  the  postea  to  the  plaintiffs : 
whereas,  the  defendant,  having  established  one  absolute  bar,  is  entitled  to  the 
postea  and  the  general  costs.  The  *postea  must  be  delivered  to  him,  r«iq{ 
and  the  prothonotary  must  review  his  taxation.  ^ 

The  rest  of  the  court  concurring,  the  rule  was  made 

*  Ab8olute« 


COOKE  V.  TANSWELL. 

[1  Moore  465.  S.  C] 

The  court  refused  to  make  a  rule  for  an  attachment  absolute  against  A.  for  the  non-pro- 
duction of  indentures  according  to  their  order,  on  his  swearing  that  he  could  not  com- 
ply with  the  order,  not  having  the  indentures  in  his  possession ;  that  he  had  never 
destroyed  them  ;  and  that  he  had  made  diligent  search  for  them,  and  repeatedly  inquired 
for  them,  but  could  find  no  trace  of  them. 

Lens,  Serjt.,  showed  cause  against  a  rule  nisi,  for  an  attachment  against  the 
defendant  for  not  producing  certain  indentures  of  apprenticeship,  pursuant  to  an 
order  of  this  court  obtained  by  Vaughan,  Serjt.  It  appeared  on  affidavit,  that 
the  defendant  could  not  comply  with  the  order,  not  having  the  indentures  in  his 
possession;  that  he  had  never  destroyed  them;  that  he  had  made  diligent 
search  for  them,  and  repeatedly  inquired  for  them,  but  could  find  no  trace  of 
them.  Lens  submitted,  that  the  defendant  never  had  the  means  of  furnishing 
the  plaintiff  with  these  indentures,  and  that  the  defendant  was  willing  to  sul> 
mil  to  any  terms  which  the  court  might  impose,  should  they  be  of  opinion  that 
the  defendant  ought  not  to  take  advantage  of  a  profert  by  claiming  oyer;  but 
urged,  that  if  the  court  held  the  defendant  to  be  in  contempt  he  never  could 
purge  himself;  whereas  the  plaintiff  might  easily  declare  without  a  profert. 

Vaughan,  supported  his  rule. 

Dallas,  J.  The  question  is,  whether  we  shall  attach  this  defendant  for  non- 
production  of  an  instrument,  stated  to  be  in  his  possession,  according  to  the 
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»1^21  ^^^^^  of  this  court.  He  fully  discharges  himself  from  the  'possession 
^  of  it;  and  the  plaintiff  .may  declare  on  the  deed  as  lost  by  time  and  ac« 
cident/whereby  the  plaintiff  will  be  relieved  from  all  difficulty.  There  is  no 
real  difficulty  in  this  case.  These  applications  are  themselves  of  novel  intro- 
duction :  the  court  is  inclined  rather  to  confine  than  to  enlarge  the  practice,  and 
certainly  will  not  grant  an  attachment  in  this  case.  The  defendant  offers  the 
plaintifi'  every  indulgence  to  prevent  his  being  barred  of  his  action. 

BuRROUGii,  J.  If  the  defendant  were  to  ofier  to  traverse  the  fact  of  the  in- 
denture being  lost,  the  court  would  certainly  set  aside  such  an  issue  on  the 
application  of  the  plaintiff*. 

Dallas,  J.     We  discharge  the  rule  without  qualification. 

Rule  discharged. 


END  OF   MICHAELMAS  TEBM. 


CASES 

ARGUED    AND    DETERMINED 

IN  THE 

COURT  OF  COMMON  PLEAS, 

AND 

OTHER   COURTS, 

IN 

HILARY    TERM, 

IN  THE 

FIFTY-EIGHTH  YEAR  OF  THE  REIGN  OF  GEORGE  III,  1818. 


MEMORANDA. 

In  the  last  vacation,  Sir  ^Filliam  Grants  Knt.,  resigned  the  office  of  Master 
of  the  Rolls,  held  by  him  since  the  year  1801.  and  was  succeeded  by  Sir 
Thomas  Plumer^  Knt.,  Vice  Chancellor  of  England. 

Sir  John  Leach^  Knt.,  Chancellor  to  His  Royal  Highness,  the  Prince  of 
fVales,  Chief  Justice  of  Chester,  and  one  of  His  Majesty's  Counsel,  learned  in 
the  law,  was  appointed  Vice  Chancellor  of  England,     And, 

In  this  term,  fVilliam  Draper  Best,  Esq.,  one  of  His  Majesty's  Serjeants, 
having  resigrned  the  office  of  Attorney  General,  to  His  Royal  Highness  the 
Prince  of  PFales,  was  appointed  Chief  Justice  of  Chester. 


♦134]  *RAY  et  al..  Assignees  of  BROWN  et  al..  Bankrupts,  c.  DA  VIES,  et  al.t 

[2  Moore  3.  S.  C] 

A.  and  B,  bcini;  Msignees  under  one  commission  of  bankruptcy,  and  C  being  assignee 
under  two  other  commissions,  cannot  sue  jointly  ;  but  the  declaration  should  state  what 
their  respective  interests  are. 

Thi^  wr)s  an  action  of  trover,  in  which  the  plaintiffis  stied  as  assignees  of  the 
estate  jumI  ejects  of  John  Brown,  William  Clavey  Brown,  and  John  Morse, 

^  GMs,  C.  J.,  was  absent  during  the  whole  of  this  term,  in  consequence  of  continued 

ili&CBS. 
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At  the  trial  before  Burroughs  J.,  (at  Guildhall,  at  tlie  sittings  after  the  last 
term,)  it  appeared,  that  three  separate  commissions  had  been  issued  against  the 
bankrupts,  who  were  partners  at  the  time  of  the  bankruptcy.  The  tirst  com- 
mission was  against  John  Tozer,  and  fftlliam  Clavey  Brown^  tradiner  under 
the  name  of  John  Tozer  4*  Co  ;  the  second  was  agtiinst  John  Broivn,  fruiiam 
Clavey  Brown,  and  /.  Morse,  trading  under  the  firm  of  John  Brown  fy  Co,; 
and  the  third  was  against  John  Morse  alone.  It  further  appeared  from  the 
assignments  produced,  that  Edward  Prosaer,  and  IVilliam  Farrer,  were  the 
assignees  of  J.  Tozer,  and  fF.  C,  Brown,  under  the  first  commission;  that  John 
Ray,  was  the  assignee  of  J,  Brown,  and  W,  C  Brown,  and  J,  Morse,  under 
the  second  commission;  and  also  of  /.  Morse,  alone  under  the  third.  Bur* 
rough,  J.,  considered  the  action  not  maintainable,  and  directed  a  nonsuit,  on  the 
ground  that  the  action  being  brought  by  the  plaintifis,  as  assignees  generally  of 
/.  Brown,  W,  C.  Brown,  and  /.  Morse,  the  declaration  should  have  stated 
with  precision  what  interest  the  plaintiffs  actually  had.  They  were  assignees 
under  different  commissions  of  the  separate  property  of  the  bankrupts,  and  were 
»1^51  '^ot,  jointly  or  severally,  the  assignees  *of  the  estate  and  effects  of  the 
^  bankrupts,  as  stated  in  the  declaration. 

Best,  Serjt.,  now  moved  to  set  aside  this  nonsuit,  and  to  have  a  new  trial. 
The  declaration  states  the  three  plaintiffs  to  be  the  assignees  of  three  persons ; 
and  they  are  so,  but  under  different  commissions.  Ray,  is  assignee  of  two 
under  two  commissions,  and  the  other  plaintiffs  are  assignees  under  the  other 
commission.  Ray  has  an  interest  in  the  effects  of  all  the  bankrupts,  for  tiiey 
have  neither  of  them  any  separate  interest,  being  {Partners  at  the  time  of  the 
bankruptcy.  All  the  assignees  have  between  them  the  whole  interest.  Formerly, 
as  appears  in  iMtvson  v.  Lamb,  Lutw.  274.  277,  it  was  usual  to  state  at  large 
the  whole  proceedings,  and  the  mode  in  which  the  assignees  acquired  their 
interest;  but  that  practice  has  long  fallen  into  disuse,  and  been  considered 
unnecessary. 

Dallas,  J.  It  has  been  urged,  that  each  of  the  plaintiffs  has  an  interest  in 
the  same  common  fund,  which  enables  him  to  maintain  this  action ;  and  that  it 
is  not  necessary  to  state  on  the  record  how  they  acquired  the  interest,  if  it 
appear  that  they  have  the  interest.  The  question  is,  not  whether  there  be  a 
common  fund  in  which  the  plaintiffs  have  a  common  interest,  but  whether  they 
have  a  common  title.  On  the  declaration  they  appear  to  have  a  joint  title. 
The  evidence  produced  at  the  trial  shows  the  fact  to  be  otherwise,  three  separate 
commissions  having  issued.  I  am  of  opinion,  that  it  was  incumbent  on  the 
plaintiffs  to  have  stated  in  the  declaration  the  interest  which  they  actually  had. 

Park,  J.,  concurred. 

♦l^fll  *BuRR0U0H,  J,  No  case  was  cited  at  the  trial  in  support  of  the 
■^  position  contended  for  by  the  plaintiffs.  The  declaration  and  the  facts 
appearing  in  evidence  are  at  variance.  It  is  necessary  that  every  substantial 
averment  in  the  declaration  should  be  proved,t  and  in  this  instance  the  averment 
is  not  true. 

Rule  refused. 

t  See  Streatjield  v.  HaUiday,  3  T.  R.  799.     Scott  v.  Franklin,  15  East,  428.    Stane^ 
house  V.  Ve  SUva,  3  Campb.  399.    Harvey  v.  Morgan,  2  Starkie,  17. 
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HORSFALL  v.  HANDLEY. 

[2  Moore.  5.  S.  C] 

An  Dction  for  money  had  and  received  csnnot  be  maintained  against  a  charcb- warden  to 
recover  back  dues,  which,  previous  to  the  commencement  of  the  action,  had  been  paid 
over  to  the  treasurer  of  the  trustees  of  a  chapel. 

Assumpsit  for  money  had  and  received.  At  the  trial  before  Burroughs  J., 
(Westminster  sittings  after  Alichaelmas  term,  1817,)  it  appeared,  that  in  the 
year  1801,  the  plaintiff  purchased  one  of  the  vaults  under  Fentonville  chapel,  in 
the  parish  of  St,  James,  ClerkenweU,  which  the  trustees  of  the  chapel  were 
authorised  to  sell,  by  virtue  of  an  act  of  parliament  passed  in  the  tliirtieth  year  of 
the  present  reign.  The  purchase-money  was  paid  to  one  of  the  church-wardens 
of  the  parish  for  that  year,  who  gave  a  receipt  for  it;  but  no  conveyance  had 
been  made  to  the  plaintiff.  In  the  year  1817,  on  the  interment  of  tlie  wife  of 
the  plaintiff  in  this  vault,  the  sum  of  9/.  IBs,  6(/.,  for  funeral  dues,  was  demanded 
by  the  chapel  clerk  of  the  undertaker,  who  accordingly  paid  it,  witliout  requiring 
the  particulars  of  such  dues,  and  without  any  communication  with  the  plaintiff'. 
Upon  the  undertaker  sending  in  his  bill,  the  plaintiff  applied  to  the  chapel  clerk 
fur  the  particulars,  who  furnished  him  with  an  account,  in  which  there  were 
distinct  ^charges  for  the  ground,  and  for  the  church- wardens  opening  r«iq.^ 
the  vault.  The  plaintiff,  conceiving  that,  inasmuch  as  the  vault  was  his  ^ 
property,  and  as  tliere  was>a  charge  for  opening  the  vault,  the  church- wardens 
iiad  no  right  to  claim  payment  for  the  ground,  made  a  demand  upon  tlie  chapel 
clerk  for  the  sum  of  7/.,  which  had  been  paid  on  that  account,  who  stated  that 
he  had  paid  it  over  to  the  junior  church- warden.  Upon  an  application  being 
made  to  the  defendant  as  senior  church-warden,  and  on  his  being  asked,  if  he 
had  received  the  money,  he  replied,  "  yes,  as  we  do  all  other  suras."  It 
appeared  also,  that  by  the  custom  of  the  parish,  all  moneys  were  received  by 
the  senior  church-warden  ;  and  that  the  sum  in  question,  had  been  paid  over  to 
the  treasurer  of  the  trustees  of  the  chapel,  in  pursuance  of  the  above  mentioned 
act,  before  the  commencement  of  this  action.  JJurrough,  J.,  held  the  words 
of  the  defendant  not  to  be  an  admission  of  the  receipt  of  the  money  by  him,  but 
reconcileable  witli  the  fact,  of  his  co-church-warden  having  received  it,  and 
paid  it  over  to  the  trustees ;  and  that  tiie  defendant  had  properly  paid  over  the 
money  to  the  treasurer  of  the  trustees ;  and  as  the  plaintiff  had  his  remedy 
against  the  latter,  directed  a  nonsuit. 

Lens,  Seijt.,  now  moved  for  a  rule  nisi,  to  set  aside  this  nonsuit,  and  have  a 
new  trial.  He  contended,  that  as  the  defendant  received  the  money  from  the 
plaintiflT,  the  circumstance  of  having  paid  it  over  to  a  third  person  before  the 
commencement  of  the  action,  did  not  deprive  the  plaintiff  of  his  remedy ;  and, 
that  a  payment  made  to  one  church-warden,  was  a  payment  to  both.  He  cited 
Edwards  v.  Hodding,  Ante,  v.  815,  in  which  case,  the  defence  *that  the  r^jgo 
money  had  been  paid  over,  did  not  pvail,  because  the  defendant  had  ^ 
deluded  the  parties,  and  the  court  tiiought  that  he  had  not  sufBciently  apprised 
the  plaintiff  that  the  money  had  been  paid  over ;  and  here  the  answer  of  tlie 
defendant  was  evasive. 

Dallas,  J.  Of  the  justice  of  this  case,  there  can  be  no  doubt.  Tlie  defendant 
was  placed  in  a  public  situation,  where  it  became  his  duty  to  receive  the  dues, 
and  pay  them  over  to  the  trustees.  He  hns,  in  fact,  received  money  and  paid 
it  over,  and  justice  requires  that  he  should  not  be  compelled  to  pay  it  again. 
The  law,  as  well  as  the  justice  of  the  case,  is  with  the  defendant.  The  case 
of  Edwards  v.  Hodding  rested  on  this,  that  Nodding  was  conusant  of  the 
defect  of  title.  But  it  has  been  said,  that  the  answer  of  the  defendant  in  this 
case  was  evasive.  He  had  no  intent  to  mislead,  nor  was  there  any  reason  why 
he  should  ;  and  his  answer  is  qualified,  "I  have  received  the  money  as  I  ha\e 
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^U  other  moneys.*'  The  plaintiff  should  have  gone  on  to  ask,  whether  thu 
detendaut  still  had  the  money  ?  I  am  of  opinion  that  tlie  plaintifl'  was  rightly 
nonsuited. 

Park,  J.  I  am  of  the  same  opinion.  The  case  of  Edwards  v.  Hodding 
was  decided  at  nisiprius  before  Dampier^  J.,  on  the  point  put  by  my  brother 
lAna  ;  but,  on  motion,  the  court  went  on  the  other  ground,  that  the  same  person 
was  auctioneer  and  attorney,  and  had  notice  of  a  defect  of  tide  ;  and  Chambre^ 
J.,  expressly  says,  **  the  defendant  receives  the  money,  knowing  the  condition 
that  there  should  be  a  good  tide ;  and  he  knows  that  that  condition  is  not  per- 
formed :  he  nevertheless  takes  on  himself,  with  this  knowledge,  to  pay  over  the 
money,  which  he  was  not  warranted  in  doing.'* 

*1391       *BuRROuou,  J.     I  do  not  assent  to  the  proposition,  that  payment 
•^   to  one  church-warden,  is  payment  to  both.     The  plaintiff  did  not  go 
far  enough,  he  should  have  asked  the  defendant  whether  he  had  the  money  at 
that  dme  I 

Rule  refused.! 

t  [See  4  Bar.  1984,  Sadler  v.  Evans.  5  Bur.  2639,  Burrough  v.  Skinner.  Cowp.  565, 
BMer  V.  Harrison.] 


MANT  t;.  MAINWARING,  HILL,  et  al. 

[2  Moore  9.  S.  C] 

In  an  action  on  s  joint  contract  against  several  partners,  one  of  the  defendants  having 
suffered  judgment  to  eo  by  default,  is  not  admissible  as  a  witness  to  prove  the  partner- 
ship  of  himself  and  the  other  defendants  without  their  consent,  although  the  proposed 
iviiness  is  released  as  to  all  other  actions,  save  that  on  which  he  is  called  to  give 
evidence* 

This  was  an  action  upon  a  special  agreement  entered  into  by  certain  persons, 
trading  under  the  firm  of  Samuel  IJili  4*  Co.;  and  there  was  a  count  on  a  bill 
of  exchange,  drawn  by  Samuel  Hill  4*  Co,y  upon  and  accepted  by  Messrs. 
Mainwaring  4"  Co,  Two  of  the  defendants,  SamUel  Bill  and  another,  had 
suffered  judgment  to  go  by  default. 

At  die  trial  before  Dallas^  J.,  at  the  adjourned  sittings  after  last  Michaelmas 
term,  it  was  necessary  to  prove  the  partnership  of  all  the  defendants  ;  and  to  do 
this  Samuel  HilU  one  of  the  defendants,  who  had  suffered  judgment  by  default, 
was  called  to  prove,  that  he  and  the  other  defendants  were  partners.  His 
testimony  was  objected  to,  on  the  authorily  oi  Brown  v.  J5roit?n,  Ante,  iv.  752, 
in  which  it  was  decided,  that  a  witness  who  had  suffered  judgment  by  default, 
could  not  be  called  for  the  plaintiff  to  prove  the  partnership  between  himself 
and  the  other  defendant  because  he  had  an  interest  in  fixins:  tiie  other  defendant 
with  a  proportion  of  the  debt ;  inasmuch  as,  having  suffered  judgment  to  go  by 
*1401  ^^^^"^^*  i^^^c  plaintiff  ^failed  in  the  joint  action,  he  the  witness  would 
^  be  liable  for  the  whole  in  a  separate  action.  To  get  rid  of  this  objec- 
tion, a  release  was  produced,  by  which  ail  actions  and  causes  of  action  against 
the  witness,  Samuel  Hill^  were  released,  except  the  very  action  before  the 
court ;  and  it  was  contended,  that  Samuel  Hill  had  now  no  interest  to  give 
evidence  against  the  co-defendants,  and  that  all  his  interest  was  the  other  way ; 
as,  if  he  defeated  the  plaintiff's  right  in  this  action,  he  would  never  be  liable  in 
any  other  action  ;  and  if  he,  by  his  evidence,  enabled  the  plaintiff  to  obtain  a 
Terdicty  he  would  be  liable  to  the  plaintiff'  for  the  whole,  or  to  the  other  defend- 
ants for  contribution.  Dallas,  J.,  considering  the  testimony  of  the  witness 
inadmissible,  rejected  the  evidence ;  and  as,  without  his  testimony,  the  partner- 
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ship  could  not  be  proved,  directed  a  nonsuit,  giving  the  plaintiff  leave  to  move 
to  set  it  aside,  provided  tJie  court  should  think  the  evidence  admissible. 
Accodingly, 

Best,  Serjt.,  now  moved  to  set  aside  this  nonsuit,  and  have  a  new  trial,  on 
the  ground  that  the  evidence  of  the  witness  ought  not  to  have  been  rejected,  he 
having  in  reality  no  interest,  save  that,  against  which  he  was  willing  to  give  his 
testimony.  He  cited  Doe  v.  Green,  4  Esp.  198,  and  Nordtn  v.  PVillimnsoiu 
Ante,  i.  378,  to  show  that  there  was  no  general  rule  that  a  party  to  a  record 
could  not  be  called  as  a  witness,  if  he  were  willing  to  give  evidence,  and  that 
the  only  objection  was  on  the  ground  of  interest ;  and  he  distinguished  the 
present  case  from  Brouni  v.  Brown^  the  release  in  this  case  having  removed 
the  only  ground  on  which  the  judgment  of  the  court  in  Brown  v.  Brown 
proceeded. 

^Dallas,  J.  The  single  question  at  the  trial  was,  whether  all  the  r*i4| 
defendants,  who  were  six  in  number,  were  partners.  Of  the  six,  five  ^ 
were  proved  to  be  partners;  but  all  attempts  to  fix  the  sixth  having  failed, 
another  defendant,  who  had  suffered  judgment  to  go  by  default,  was  called  ; 
and  his  testimony  being  objected  to  by  the  others,  the  question  was,  whether 
he  could  be  called  against  the  will  of  his  co-defendants.  It  appeared  to  me 
that  he  was  interested;  and  on  turning  to  the  authorities,  I  found  one  precisely 
in  point,  (his  lordship  cited  Brown  v.  Brown,)  Generally  a  party  to  the 
record  cannot  be  called  as  a  witness,  nor  can  he  be  called  without  the  consent 
of  his  co-defendants.  .  On  the  authority  of  two  cases  before  Lord  Kenyon,^ 
and  Mr.  Justice  I^  BlancJ;.  I  think  HUl  was  not  admissible  as  a  witness,  even 
with  the  release. 

Park,  J.  1  have  no  doubt  on  this  question.  As  a  general  proposition,  a 
party  to  the  suit  is  an  incompetent  witness.  But  let  us  consider  whether  the 
witness  in  this  case  be  or  be  not  interested.  His  judgment  by  default  will  ope- 
rate against  him  only  in  the  event  of  a  verdict  against  the  others ;  and,  there- 
fore, he  cannot  be  called  for  them:  and  if  called  by  the  plaintiff,  he  may  still 
give  evidence  for  his  co-defendants,  and  must,  therefore,  be  considered  as  hav- 
ing an  interest. 

BuRRouGH,  J.  The  general  rule  is,  that  no  party  to  an  action  can  be  exam- 
ined but  by  consent :  and  all  the  parties  to  the  record  must  consent ;  and  with- 
out such  consent  none  can  be  called.  In  this  case,  the  co-defendants  objected; 
and,  therefore,  the  witness  was  properly  rejected. 

Rule  refused.§ 

t  Brown  V.  Foxt  Easter  Summer  Assites,  1789.    Phil,  Evidence,  63.  3d  ed. 
t  Chapman  v.  Graves,  2  Campb.  333.  n. 

^  [See  6  Binney,  316,    IVakely  v.  Hart  et  ah     10  Johns.  95,  The  People  v.  Bill,     10 
Johns.  21,  Stockham  v.  Jones  et  al,    3  fisp.  Rep.  25,  Eaventalt  v.  Dunning  ct  al.] 


♦MARCHANT  v.  EVANS.  [*142 

[2  Moore  14.    S.  C] 

An  action  for  work  and  labor  cannot  be  brought  for  printing  a  work  distributed  weekly  as 
a  newspaper,  unless  the  printer  comply  with  the  provisions  of  the  statute  38  G.  3.  c.  73. 
Quare,  whether  the  action  could  be  maintained  by  a  printer  of  intermediate  numbers, 
(the  first  and  last  numbers  being  printed  by  another  person,)  of  a  volume  of  a  work 
published  half-yearly,  if  the  name  of  the  printer  of  the  first  and  last  numbers  was  printed 
at  the  beginning  and  end  of  the  volume. 

Assumpsit  for  work  and  labor,  to  recover  the  sum  of  48/.  for  printing  two 
hundred  and  fifty  copies  on  stamped  paper,  and  three  hundred  copies  on  un* 
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stamped  paper,  of  six  numbers  of  the  Military  Register,  at  the  rate  of  8/.  for 
each  number.     Plea,  nori'assumpsit. 

At  the  trial  before  DitUaa,  J.,  at  GvdldhalU  at  the  sittings  after  the  last  term, 
it  appeared,  that  the  defendant  was  the  sole  assignee  oi  Robert  Scotty  the  editor, 
proprietor  and  publisher  of  that  register  until  his  bankruptcy;  and  that  from 
that  time  until  Scotl  obtained  his  certificate,  the  work  was  continued,  with  the 
approbation  of  Scott,  and  printed  by  the  plaintiff,  by  the  directions  of  the  defend- 
ant. It  also  appeared,  that  the  numbers  stamped  were  those  intended  for  imme- 
diate sale,  and  that  the  unstamped  numbers  were  intended  to  be  published  as 
half-yearly  volumes.  The  defence  made  to  the  action  was,  that  the  publica- 
tion in  question  was  a  newspaper  within  the  38  Geo,  3.  c.  78.  §  l,t  and  that 
'^liai  *'^^  plaintiff' should  have  lodged  an  affidavit  at  the  stamp-ofBce,  in  com- 
^  pliance  with  that  statute;  also  that  he  should  have  printed  his  name^  and 
place  of  abode  in  some  part  of  the  publication,  in  compliance  with  the  tenth 
section  of  the  same  statute.}  On  these  grounds  Dallas^  J.,  directed  a  nonsuit, 
reserving  the  point  for  the  determination  of  the  court.     Accordingly, 

Vaugkan,  Serjt.,  now  moved  to  set  aside  the  nonsuit,  and  to  have  a  verdict 
entered  for  the  plaintiff  for  48/.  or  26/.,  as  the  court  should  direct.  He  admit- 
ted that  he  could  not  contend  against  the  construction  put  on  the  stat.  38  Geo, 
3.  c.  77,  as  applied  to  this  case,  but  claimed  the  protection  of  the  court  for  the 
phintiff,  under  the  27th  section  of  the  3Qih  Geo,  3.  c.  79,§  which  he  urged 
wotild  entiUe  the  plaintiff  to  a  verdict  for  the  three  hundred  copies  printed  on 
unstamped  paper,  and  intended  to  form  a  volume,  on  the  first  and  last  leaves 
of  which  the  name  of  tlie  printer  '*  Scott,^^  appeared,  the  plaintiff  having  printed 
the  intermediate  numbers  only,  which  were  printed  between  the  time  of  ScotVa 
bankruptcy  and  the  time  of  his  obtaining  his  certificate,  Scott  having  then 
resumed  the  work,  and  *having  also  printed  the  first  sheets  before  liis 
bankruptcy. 

Dallas,  J.  If  there  were  the  least  doubt  in  this  case,  I,  for  one,  should  be 
disposed  to  grant  a  rule  nisi,  on  the  ground  now  for  the  first  time  urged,  were 
I  not  afraid  of  establishing  a  dangerous  precedent.  No  distinction  was  taken 
at  the  trial  between  the  published  and  unpublished  numbers,  nor  was  the  statute 
of  the  39th  Geo,  3.  c.  79,  alluded  to;  nor  was  any  evidence  adduced  in  sup- 
port of  this  distinction.   I,  therefore,  think  that  this  rule  ought  not  to  be  granted. 

Paax  and  Burrouoh,  Js.,  concurred. 

Rule  refused.ll     i 

t  Which  enacts,  "  That  no  person  shall  print  or  publish,  or  cause  to  be  printed  or  pub- 
lished, any  newspaper  or  other  paper  containing  public  news  or  intelligence,  or  serving 
the  purpose  of  a  newspaper,  until  an  affidavit  or  afhdavits,  affirmation  or  affirmations, 
mode  and  signed  as  hereinafter  mentioned,  shall  be  delivered  to  the  commissioners  for 
managing  his  majesty's  stamp  duties  at  their  head  office,  or  to  some  of  their  ofllcer  or 
otiicers  in  the  respective  towns  and  at  the  respective  offices  which  shall  be  named  and 
appointed  by  (be  commissioners  for  the  purpose  of  receiving  such  affidavits  or  affirmations, 
(bJt  which  ^hall  not  be  required  to  be  upon  stamped  paper,)  containing  the  several  matters 
and  things  hereinafter  for  that  purpose  specified  and  nicntioned." 

X  Which  enacts,  **  That  in  some  part  of  every  newspaper  or  other  such  paper  as  afore- 
said, there  shall  be  printed  the  true  and  real  name  and  names,  addition  and  auditions,  and 
place  and  pUcea  of  abode  of  the  printer  and  printers,  and  publisher  end  publishers  of  the 
same,  and  also  a  true  description  of  the  place  where  the  same  is  printed." 

%  Which  enacts,  **  That  every  person  who  shall  print  any  paper  or  book  whatsoever, 
which  shall  be  meant  or  intended  to  be  published  or  dispersed,  whether  the  same  shall  be 
■old  or  given  away,  shall  prim  npon  the  front  of  every  such  paper,  if  the  same  shall  be 
printed  on  one  side  only,  and  upon  the  first  and  last  leaves  of  every  paper  or  book  which 
shall  consist  of  more  than  one  leaf,  in  legible  characters,  his  or  her  name,  and  the  name 
of  the  ciiy,  town,  parish,  or  place,  and  also  the  name,  (if  any,)  of  the  square,  street,  lane, 
court,  or  place  in  which  his  or  her  dwelling-house  or  usual  place  of  abode  shall  be.*' 

II  [See  6  Barn.  &.  Aid.  335,  Benalev  et  aL  v.  Bignold,  17  Moss.  Rep.  258,  Whulcr  v. 
Mustell,  and  the  coses  there  collcctea.] 
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SMITH  V.  HORNE  et  al. 
[2  Moore  18.  S.  C] 

In  an  action  of  assumpfit  against  a  carrier^  evidence  to  prove  negligence  is  admissible, 
and  a  groes  neglect  will  deleat  the  usual  notice  given  by  carriers  for  the  purpose  of 
limiting  their  responsibility. 

Assumpsit  to  recover  the  sum  of  67/.  9«.  6(f.,  the  value  of  a  parcel  directed 
to  Mrs.  Bobinson,  at  London^  and  sent  by  the  coach  of  the  defendants  from 
Worcester.    Plea,  non-aasurripnt. 

The  cause  was  tried  before  Daliaa,  J.,  at  the  sittings  after  the  last  term, 
^vhen  it  appeared  in  evidence  that  the  parcel  arrived  in  London,  but  was  lost  in 
the  course  of  delivery  from  the  cart  of  the  defendants,  which  was  attended  by 
one  person  only,  whereas  it  was  usual  for  the  defendant  and  most  other  car- 
tiers  to  send  two  persons  to  accompany  their  cart.  It  appeared  also  that  the 
servant  of  the  plaintiff  had  knowledge  of  the  usual  notice  which  was  in  the 
office  of  the  defendants,  that  they  would  not  be  answerable  for  goods  above  the 
value  of  5/.,  unless  ^entered  and  paid  for  accordingly.  It  was  stated  to  r«|  j- 
the  jury  by  Dallas,  J.,  that  the  only  question  for  their  determination  L  ^ 
was,  whether  the  defendants,  by  sending  the  cart  attended  by  one  man  only, 
had  or  had  not  been  guilty  of  gross  negligence.  The  jury  found  that  they  had, 
and  accordingly  gave  a  verdict  for  the  plaintiff  for  the  whole  sum  sought  to  be 
recovered. 

Beat,  Serjt.,  moved  for  a  rule  niai  to  set  aside  the  verdict,  and  have  a  new 
trial,  on  the  ground,  that  the  charge  of  negligence  could  not  be  imputed  to  the 
defendants;  and  that,  although  the  jury  had  by  their  verdict  found  that  the 
defendants  had  been  guilty  of  gross  negligence,  still  the  plaintiff,  (not  having  in 
the  declaration  laid  the  charge  of  negUgence  against  the  defendants,)  could  not 
be  benefited  by  such  verdict.  He  urged,  that  the  present  action  was  founded 
on  contract,  not  tort,  and  clearly  to  be  distinguished  from  the  case  of  Beck  v. 
JSvana,  16  East,  244,  where  gross  negligence  was  averred  in  the  declaration. 
He  cited  also  Levi  v.  Waterhouae,  1  Price,  280. 

Dallas,  J.  This  was  an  action  against  the  defendants  as  carriers.  The 
only  question  in  the  cause  was,  whether  the  defendants  had  conducted  tliem- 
selvcs  with  gross  negligence  :  the  case  went  to  the  jury  on  that  question  only, 
and  they  found  that  there  had  been  gross  negligence.  The  evidence  was,  that 
most  carriers  sent  two  persons  to  deliver  their  parcels,  and  that  the  defendants 
in  general  sent  two;  but  that,  in  this  instance,  they  sent  one  only,  who,  while 
delivering  some  of  the  parcels,  le(\  the  contents  of  the  cart  exposed  to  plunder. 
If  negligence  could  be  imputed  to  the  defendants,  I  am  of  opinion,  that  evidence 
to  prove  it  was  admissible  *under  the  declaration  as  now  framed,  and  rm^i^ 
that  the  verdict  of  the  jury  should  not  be  disturbed.  ^ 

Park,  J.  A  case  of  grosser  negligence  than  this  I  have  hardly  ever  known. 
The  doctrine  of  carriers  exempting  themselves  from  liability  by  notice  has  been 
carried  much  too  far.  I  see  nothing  in  the  objections  which  have  been  urged 
by  my  brother  Beat^  to  induce  me  to  think,  that  the  verdict  is  not  perfectly  right. 

BuRROUGH,  J.  The  doctrine  of  notice  was  never  known  until  the  case  of 
Forward  v.  Pittard,  1  T.  R.  27,  which  I  ai^ed  many  years  ago.  Notice 
does  not  constitute  a  special  contract;  if  it  did,  it  must  be  shown  on  the  record; 
it  only  arises  in  defence  of  the  carrier :  and  here  it  is  rebutted  by  proof  of 
positive  negligence.  I  lament  that  the  doctrine  of  notice  was  ever  introduced 
into  fVeaiminater  Hall. 

Rule  refused.! 

t  See  Wilson  v.  Freeman,  3  Campb.  527.  Down  v.  Fromont,  4  Catnpb.  40.  Birkett  v. 
Willany  2  Darn.  &  Aid.  35G.  Bodenham  v.  Bennett,  4  Price,  31.  [4  fiarn.  &  Aid.  21 
BattoH  V.  Donovan,    5  Barn.  ^  Aid.  53,  Gamett  v.  Willan,    Ibid,  342,  Sleat  v.  Fagg.\ 
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LOWES  V.  KERMODE. 

[2  Moore  30.  S.  C] 

After  issue  joined,  aod  notice  of  trial  given,  a  cause  was  referred.  It  appeared  doubtful, 
on  affidavits,  whether  the  award  was  made  previous  or  subsequent  to  a  revocation  of  the 
submission.  The  court  refused  to  stay  proceedings,  but  left  the  defendant  to  plead  the 
award. 

A  RULE  nisi  had  been  obtained  by  Pdlt  Serjt,  to  stay  proceedings  in  this 
cause,  on  the  ground,  that  afler  issue  joined,  and  notice  of  trial  given,  the 
<1471  P^''^^  ^^  ^agreed  to  refer  the  cause  to  arbitration,  and  that  an  award 
-^  had  been  made. 

Be$U  Seijt.,  now  showed  cause  on  affidavits,  stating,  that  the  plaintiff  having 
been  dissatisfied  with  the  conduct  of  one  of  the  arbitrators,  application  was 
made  to  one  of  them  to  deliver  up  the  papers  relative  to  the  matters  referred,  at 
twelve  o'clock  on  the  day  on  which  the  award  was  made,  which  he  refused  to 
do  until  he  should  have  made  his  award ;  whereupon  the  plaintiflf  executed  a 
deed  of  revocation,  and  served  it  on  the  arbitrators  before  four  o'clock  in  the 
afternoon  of  that  day.  Best  contended  that  the  time  of  making  the  award 
being  the  matter  in  dispute,  a  jury  constituted  the  proper  forum  before  which 
that  question  should  be  tried;  for  tliat,  before  them,  the  arbitrators  might  be 
called  to  prove  the  precise  time  of  making  the  award.  The  court  would,  there- 
fore, put  the  defendant  to  plead  the  award  put^  darrein  continuance. 

Lens  and  Peii^  Seijts.,  in  support  of  the  rule,  contended,  that  the  court 
might  interfere  in  a  summary  way. 

Sed  per  curiam.  What  we  should  do  in  case  of  an  undisputed  award,  is 
another  question.  Here,  the  award  is  disputed ;  and  the  court  will  not,  upon 
motion,  decide  this  controverted  matter*  The  award  must  be  pleaded,  when 
the  plaintiff  may  either  reply  or  demur ;  but  the  question  will  most  properly  be 
disposed  of  by  a  jury. 

Rule  discharged. 


•U8]  •LEIGH  V.  SHERRY. 

[2  Moore  33.  S.  C, 

The  court  will  not  change  the  custody  of  a  prisoner  where  the  crown  is  concerned,  with* 

out  the  express  consent  of  its  officers. 

Pell,  Serjt.,  moved  to  commit  the  defendant  to  the  custody  of  the  warden 
of  the  Fleet t  at  the  instance  of  the  defendant,  a  prisoner  in  Ilchester  jail  for 
penalties  at  the  suit  of  the  crown.  He  had  been  brought  up  by  habeas  corpus 
ad  testificandum^  &c.  The  question  for  the  court  to  decide  was,  whether  the 
crown,  by  refusing  to  consent,  could  prevent  the  removal  of  the  prisoner  to 
the/Yec/? 

Dallas,  J.  In  a  similar  case  before  Heathy  J.,  a  few  years  since,  I  remem- 
ber that  he  refused  to  interfere.  The  court  cannot  act  is  this  case  without  the 
consent  of  the  crown. 

Fdl  took  nothing  by  his  motion. 

See  Hodgson  v.  Temple,  Ante,  v.  503,  S.  C.  1  Marsh.  166,  Barnes,  385.  Sandyt  V. 
Spieey,  Barnes,  388.    Currie  v.  Kinnear,  1  B.  &  P.  23. 
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TOMSEY  V.  NAPIER. 

Semhle,  that  ifao  court  will  permit  bail  to  jnstify,  as  tenant  by  the  curtesy  of  lands  in  the 
Js!e  of  Man,  without  amdavit  or  other  evidence  that  the  law  of  tenancy  by  curtesy 
prevails  there. 

One  of  the  bail  in  this  cnse  stated  himself  to  be  tenant  by  the  curtesy  of 
lands  in  the  Isle  of  Man,  The  court,  without  requiring  any  affidavit,  or  other 
evidence  that  the  law  of  tenancy  by  the  curtesy  extended  to  the  Me  of  Man^ 
deemed  him  sufficiently  qualified  to  pass  as  baiJ»  and  were  about  to  permit  him 
to  justify,  but  ultimately  rejected  him  on  the  ground  of  a  misdescription. 


LEVY  V.  BARNARD.  [»149 

[2  Moore  34.  S.  C] 

The  plaintiff,  resident  abroad,  ordered  A.,  his  correspondent  here,  to  effect  an  insurance 
on  his  account.  A.  was  in  the  habit  of  employing  the  defendant  as  his  broker,  to  c0ecc 
insurances  on  his  own  account  and  for  his  correspondents  abroad,  and  instructed  him  to 
effect  this  insurance,  but  did  not  mention  the  plaintiff's  name  The  plaintiff  paid  the 
amount  of  the  premiums,  280/.,  to  A.;  but  that  fact  was  not  known  to  the  defendant  at 
the  time  of  effecting  the  insurance.  A.  was  indebted  to  the  defendant  in  21.000Z., 
including  the  amount  of  the  premiums,  and  in  the  course  of  the  next  year  paid  the 
defendant  33,000/.,  but  incurred  further  debts,  so  as  always,  throughout  the  year,  to 
leave  a  balance  in  favor  of  the  defendant  to  a  greater  amount  than  the  sum  due  for  the 
premiums.  The  defendant  received  385/.  from  the  underwriters,  on  the  loss,  and  passed 
the  same  to  A.'s  account:  Held,  that  the  defendant  had  no  general  lien,  and  that  the 
particular  lien  was  discharged,  as  the  defendant  must  be  considered  as  having  been  paid 
the  amount  of  the  premiums.  If  a  brokeri  having  a  lien  on  a  policy,  port  with  it,  his 
lien  revives  on  repossession. 

Trover  for  a  policy  of  insurance  on  goods  in  a  ship  called  the  ^^urora  at 
and  from  Pillau  to  Swinemunde,  Plea,  not  guilty.  At  the  trial  before  Gibbs, 
C.  J.,  (London  sittings  after  last  Trinity  term,)  the  jury  found  a  verdict  for 
the  plaintiff,  subject  to  the  opinion  of  the  court  on  a  case  of  which  the  following 
is  the  substance.  On  the  23d  of  December,  1813,  Messrs.  Spitta,  Moiling^  4* 
Co.,  of  London,  having  received  an  order  from  the  plaintiff,  resident  at  Berlin, 
to  effect  an  insurance  for  hia  account,  on  goods  therein  described,  and  valued  at 
2160/.  per  the  ship  Aurora,  from  Pillau  to  Swinemunde,  in  a  sufficient  amount 
to  cover  such  interest,  premiums,  commission,  &c.  Spitta,  Moiling,  fy  Co., 
being  merchants,  and  not  in  the  habit  of  effecting  their  own  insurances,  or  those 
of  their  correspondents,  delivered  to  the  defendant,  an  insurance  broker,  in 
partnership  with  his  father  (since  deceased,)  the  following  written  order,  requir- 
ing him  to  effect  the  insurance : 

•*  Messrs.  John  Barnard  4'  Son, 
*^  Please  to  insure  and  cover  premium,  commission,  &c. 

820  valued  on  sugars. 
1340  logwood,  3202  pieces. 

2160  per  the  Aurora,  Captain  C.  Green, 
Covered  is  2490/.  from  Pillau  to  Swinemunde. 
December  23,  1813.  Spitta,  Moiling,  fy  Co." 
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The  defendant's  honse  was  in  the  habit  of  effecting  dl  ihe  insurances  for  tlie 
house  of  Spitta^  Moiling,  ^  Co,,  and  for  their  correspondents,  by  their  order. 
The  defendant's  house  ejected  the  insurance  in  the  name  of  Spilta,  Moiling, 
^*  Co.,  and  debited  them  witli  the  premiums,  and  handed  them  the  policy. 
SpUta,  Moiling,  ^  Co.,  transmitted  an  account  of  such  premiums,  and  of  their 
commission  on  the  insurance  to  the  plaintiff;  and  the  plaintift*  paid  the  amount 
to  Spilta,  Moiling,  4t  ^o.,  by  a  remittance  inclosed  in  the  following  letter,  but 
the  defendant  did  not  know,  until  after  the  insolvency  of  Spilta,  Moiling,  4'  ^^'v 
tliat  they  had  been  paid :  ' 

^Berlin,  1 5\h  February,  1814. 

**  Messrs.  Spitta,  Moiling,  fy  Co.,  in  London* 
"  I  wrote  to  you  on  the  8th  instant,  to  advise  you  that  the  Aurora,  Green, 
master,  was  not  yet  arrived ;  her  entering  into  a  &vedish  port  having  only  been 
a  report  which  did  not  prove  to  be  correct,  I  requested  you,  therefore,  to  pro- 
cure a  new  insurance.  It  is  with  great  pleasure  I  received  yesterday  your 
letter  of  the  3l8t  of  December,  inclosing  insurance  account  on  2490/.  upon  my 
goods  per  Aurora,  amounting  to  280/.  3«.,  against  which  you  will  do  the  need- 
ful to  my  credit  with  the  enclosed." 

•151]  *£      8.    d. 

167     3    9^    January,  three  months*  date,  on  G.  Jeffrey  ^ 

Sons. 
117     0    7s  ^    January,  three  month's  date  on  Philip  4*  Lee. 


£284     4     4s     together  on  your  place,  first  at  Messrs.   Reid, 

Irving,  4"  Co» ' 
(Signed)  Wol/f  Levy.'' 

A  loss  being  claimed  by  the  plaintiff,  the  policy  was  in  or  about  June,  1814, 
delivered  by  Spitta,  Moiling,  ^  Co.,  to  the  defendant,  for  the  purpose  of 
enabling  him  to  procure  an  adjustment  of  the  loss;  and  actions  were,  by  direc- 
tion of  the  plaintiff's  son,  who  was  then  in  England,  commenced  in  the 
plaintiff's  name,  against  such  of  the  underwriters  as  refused  to  settle.  Prior  to 
tiie  commencement  of  and  pending  such  actions,  various  interviews  took  place 
between  the  defendant  and  the  plaintiff's  son,  on  the  subject  of  compromising 
(ucii  loss ;  and,  after  various  proposals  had  been  made  as  to  the  amount  of  such 
compromise,  three  of  the  underwriters,  whose  subscriptions  amounted  to  550/., 
a<^eed  to  compromise  the  loss  claimed  at  Seventy /)er  cent»,  making  the  sum  of 
o85/.  and  settled  the  amount  of  such  compromise  on  their  respective  subscrip- 
tions in  account  current  with  the  defendant,  who  passed  the  same  amount  (le!»s 
1/.  I8«.  6J.  brokerage)  to  the  credit  of  Spitta,  Moiling,  fy  Co.,  in  their  general 
account  with  him,  under  date  of  the  Slat  of  December,  1814.  The  plaintitl*, 
thordy  after,  drew  for,  and  Spitta,  Moiling,  ^  Co.,  duly  paid  him  the  amount 
of  such  compromised  loss. 

AVhen  the  policy  was  delivered  up  by  Spitta,  Moiling,  ^  Co.,  to  the  defend- 
ant, to  settle  such  compromised  loss  with  the  underwriters,  the  defendant  knew 
^1521  ^^^  ^^^  'plaintiff  was  the  owner  of  the  policy,  and  was  interested  in  the 
-'  proceedings  thereof;  and  the  plaintiff*  knew  that  the  defendant  was  the 
broker  who  had  been  employed  to  effect  the  insurance.  The  defendant  being 
requested  by  the  plaintiff's  son,  prior  to  tiie  insolvency  of  Spitta,  Moiling,  fy 
Cj.,  to  deliver  the  papers  relative  to  the  insurance  and  loss  to  Mr.  Half,  the 
plaintiff's  attorney,  in  order  that  he  might  advise  on  the  measures  to  be  taken 
against  the  underwriters,  he  delivered  all  of  them  accordingly,  except  the  policy, 
which  he  declined  to  part  with. 

There  was  an  open  account  between  the  defendant's  house,  and  Spitta,  Mot* 

H 
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lingt  4*  ^*  (^om  the  time  of  effecting  the  insurance  for  the  plaintiff  to  the  period 
of  Spitta^  Moiling^  4'  Co.'s  bankruptcy. 

On  the  3l8t  of  December ^  1813,  Spitta^  Moiling^  if  Co.  were  indebted  to  tlie 
defendant's  house  in  21,676/.  on  such  open  account,  including  the  premiums 
of  insurance  per  the  Aurora.  In  the  course  of  the  next  year,  SpittUy  Moiling^ 
Sf  Co,  paid  to  the  defendant,  or  the  defendant  received,  on  account  of  losses 
and  returns  on  insurances  effected  for  them,  the  sum  of  33,000/.  and  upwards, 
but  the  defendant's  house,  in  the  mean  time,  continued  to  effect  other  insur- 
ances for  the  house  of  Spitta^  Moiling,  fy  Co.  On  the  31st  of  December,  1814, 
the  defendant  was  a  creditor  of  Spitta,  Moiling,  4*  Co.  to  the  amount  of  6684/. 
on  such  open  account,  and,  during  all  the  time  aforesaid,  Spitta,  Moiling^  ^  Co. 
continued  indebted  to  the  defendant's  house,  on  the  said  account  to  a  consid- 
erably greater  amount  than  the  premiums  of  the  insurance  in  question. 

Before  the  commencement  of  this  action,  the  plaintiff  duly  demanded  the 
policy  mentioned  in  the  declaration  from  the  defendant,  and  the  defendant  refused 
to  deliver  it. 

*The  question  for  the  opinion  of  the  court,  was,  whether,  under  these  r^ieo 
circumstances,  the  plaintiff  was  entitled  to  recover.    If  the  court  should   ^ 
be  of  opinion  that  he  was,  the  verdict  for  the  plaintiff  was  to  stand,  otherwise 
a  verdict  was  to  be  entered  for  the  defendant. 

Copley,  Serjt.,  for  the  plaintiff.  It  is  clear,  that,  under  the  circumstances  of 
this  case,  the  defendant  must  have  known  that  Spitia,  Moiling,  ^  Co.  were 
acting,  not  on  their  own  account,  but  merely  as  the  agents  of  Levy,  Spitta, 
Moiling,  if  Co.  were  intermediate  parties  between  Levy  if  Barnard,  and  agents 
for  both,  and  were  in  the  habit  of  handing  over  to  Barnard,  all  the  instructions 
to  effect  policies,  which  they  received  from  their  foreign  correspondents.  This 
was  a  sufficient  indication  to  the  defendants  that  Spitta,  Moiling,  fy  Co.  acted 
as  agents,  and  not  on  their  own  account.  Maansa  v.  Henderson,  1  East,  335.  In 
IVestwood  v.  BeU,  4  Campb.  353,  it  is  said  by  Gibbs,  C.  J.  "The  only  ques- 
tion is,  whether  the  broker  knew,  or  had  reason  to  believe,  that  the  person  by 
whom  he  was  employed  was  only  an  agent."  Here  the  question  is  whether 
there  be  any  lien  for  these  premiums.  Spitta,  Moiling,  if  Co.  were  agents 
for  the  defendant,  for  the  purpose  of  receiving  the  amount  of  the  premiums 
from  the  plaintiff;  payment  to  them  was,  therefore,  payment  to  the  defendant. 
In  the  open  account,  moreover,  between  Spitta,  Moiling,  fy  Co.  and  the  defend- 
ant, there  was  a  balance  of  more  than  1 1 ,000/.  paid  over  by  Spitta,  Moiling, 
4'  Co.  to  the  defendant,  and,  therefore,  these  premiums  having  been  included 
in  that  balance,  must  be  considered  as  paid;  and,  therefore,  the  defendant  could 
have  no  lien  on  the  policy. 

Bosanquet,  Serjt.,  contra.  This  is  completely  a  new  attempt  of  the  party 
insured,  to  get  his  policy  out  of  the  *hands  of  the  broker.  The  court  r»i  c* 
has  always  held,  that  he  is  not  entitled  to  hold  the  policy  in  lien,  for  ^ 
any  thing  more  than  the  particular  premium.  Supposing  that  Barnard  knew 
Levy,  for  whom  he  effected  the  policy,  to  be  a  foreigner,  he  still  had  a  lien  for 
his  premiums;  and  Whitehead  v.  Vava^han,  Cooke's  Bankrupt  Law,  547.  7th 
ed.,  proves,  that,  if  a  parly  once  had  a  lien  on  an  instrument,  though  it  come 
back  into  his  hands,  after  he  had  parted  with  it,  even  by  the  means  of  a  strong 
manceuvre,  he  shall  have  the  benefit  of  it,  and  the  lien  is  revived.  If  then  the 
lien  revives,  the  only  question  is,  "  Has  the  premium  been  paid  to  the  broker!" 
It  is  true.  Levy  remits  the  money  to  Spitta^  Moiling,  ^  Co.,  but  of  that  cir- 
cumstance Barnard  was  ignorant.  It  has  been  said,  that  Spitta,  Moiling,  4* 
Co.  were  the  agents  of  Barnard,  for  the  purpose  of  receiving  this  money. 
That  is  not  so.  The  foreign  merchant  must  employ  a  broker,  and  Barnard, 
was  the  broker  employed  by  the  plaintiff.  Concerns  of  great  magnitude  existed 
on  both  sides,  between  Barnard  and  Spitta,  Moiling,  4*  Co.,  but  there  was 
always  a  balance  against  Spitta,  Moiling,  if  Co.  to  a  greater  extent  than  this 
premium.     Spitta,  Moiling^  6p  Co.  have  never  made  any  appropriation  of  any 
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of  the  Qumerons  payments  made  to  this  account.  It  is  clear  law,  that  the  party 
receiving  has  a  right  to  refer  the  payments  to  the  debt  for  which  he  has  the  least 
security.  Newmarch  y.  CUxy^  14  East,  239,  Kirby  v.  Duke  of  Marlborough^ 
2  M.  io  S.  18,  Boionquet  y.  Wray^  Ante,  vi.  597.  S.  C.  il  Marsh.  319,  show 
ihe  power  of  appropriating  general  payments.!  Under  these  circumstances, 
the  defendant  has  ne\'er  received  the  money,  either  from  the  plaintiff,  or  from 
Spillc^  Moiling^  4*  ^<^')  ^"^  ^  therefore  entitled  to  have  the'  verdict  entered 
for  him. 

^1'51  ^Dallas,  C.  J.  This  case,  certainly,  is  not  very  correctly  stated,  and 
-J  the  point  to  be  considered  by  the  court  is  very  incorrectly  stated :  for 
it  refers  to  the  genera]  and  not  the  particular  balance.  It  is  clear,  that  all  the 
premiums  have  been  paid  by  the  plaintif}*,  to  Spilta^  Moiling^  fy  Co,  It  is 
equally  clear,  that  the  broker  had  a  right  to  retain  the  policy,  until  paid,  against 
Spiita,  Aloilingf  ^  Co.^  by  whose  order  it  was  effected.  The  question  there- 
fore, is,  whether  he  has  been  paid;  for,  according  to  the  cases  cited,  the  lieu 
would  revive,  on  re-possession  of  the  policy.  In  the  open  account,  the  policies 
are  included  in  the  21,676/.,  and  there  is  a  sum  of  33,000/.  and  upwards,  contra. 
It,  therefore,  appears  to  me,  that  the  money  due  for  premiums  was  included  in 
Lhe  open  account,  and  paid,  and,  moreover,  in  this  same  account,  the  particular 
premmm  is  smaller  than  the  adjusted  sum  for  the  particular  loss  received  by 
Spilta,  AJoUing^  ^  Co,f  on  the  same  policy.  Under  these  circumstances,  I  am 
of  opinion,  that  the  defendant  is  not  eniided  to  this  lien,  and  that  the  verdict  for 
the  plaintiff  must  stand. 

Park,  J.,  concurred. 

Bdrrough,  J.  If  the  defendant,  in  this  case,  were  allowed  to  retain  the  pol- 
icy, he  would  put  himself  in  a  better  situation  than  any  other  broker  ever  yet 
enjoyed.  But,  independent  of  that,  under  the  statement  of  the  account,  I  am  of 
opinion,  that  the  defendant  has  no  right  to  retain  his  lien. 

Judgment  for  plaintiff. 

t  [See  Clayton*8  eate,  1  Merivale  572.  Flomer  v.  Longt  1  Starkle,  153.  Bodenham, 
et  aL,  V.  Furehas,  2  Bara.  &.  Aid.  39.] 


•156]    ♦SHELDON  et  al..  Assignees  of  the  Estate  and  Effects  of  DE 

ROCHE  et  al.,  v.  ROTHSCHILD. 

[2  Moore  43.    S.  C] 

A.  drew  a  bill  on  B.  for  400Z.,  which  JB.,  who  was  not  then  indebted  to  A.^  accepted.  B, 
ftlterwards  became  indebted  to  A.  in  236/.  11«.  3d,,  and  then  drew  on  him  tor  163/.  8x. 
Si.,  the  balance  of  the  400/.  and  his  last  bill  was  sold  to  C.  i'or  its  full  value,  to  be  p&id 
lor  on  a  certain  day.  On  that  day  B.  committed  an  act  of  bankruptcy,  and  requested 
C.  4o  keep  the  bill  at  the  disposal  of  A,  till  B.  had  paid  the  bill  for  400/.,  os  he  was  not 
entitled  to  the  money  until  the  bill  for  400/.  was  paid.  Three  days  after  the  bankruptcy, 
./I.,  ignorant  of  thai  (act,  accepted  the  bill,  and  afterwards  paid  the  inoney  to  C,  on  an 
agreement  that  he  should  resist  anv  claim  of  the  assignees.  The  bill  for  400/.  at  this 
time  remained  over  due  and  unpaid  in  the  hands  of  ^.,  and  B.  was  indebted  to  him  in 
more  than  the  amount  of  the  bill  in  question  :  held,  that  the  assignees  of  ^.  could  nut 
recover  against  C,  he  being  in  the  same  situation  as^l.,  who  had  a  larger  claim  ag&insc 
the  estate  of  J9.,  this  being  considered  a  case  of  mutual  credit  between  A,  and  the 
bankrupts. 

AssuMPSTT  for  money  had  and  received.     At  the  trial  of  the  cause,  hefora 
Park^  J.,  at  the  sittings  after  last  AJichaelmas  term,  a  verdict  was  found  for  tho 
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{/laintiffs  for  the  sum  of  163/.  8;.  9(/.,  with  liberty  to  the  defendant  to  move  to 
enter  a  nonsuit,  if  the  court  should  be  of  opinion  that  the  action  was  not  main- 
tainable. On  application  to  the  court  in  Hilary  term  last,  for  that  purpose  the 
court  directed  a  case,  which  was,  in  substance,  as  follows: 

The  plaintiffs  are  the  assignees  of  Rudoipha  T$chiffel\f  de  Roche^  John  Per' 
riiif  and  Henry  Lewis  John  Samuel  Rodolphua  Rochas^  who  became  bank- 
rupts, on  the  20th  of  /'e6riiary,  1816,  between  the  hours  of  ten  and  eleven 
o'clock  in  tlie  morning,  and  a  commission,  dated  the  3rd  of  Aprils  was  issued 
against  them,  under  which  the  plaintiffs  were  duly  chosen  assignees. 

Previous  to  their  bankruptcy,  the  bankrupts  had  dealings  with  Mr.  Otte^  of 
Hamburgh^  and  on  the  1st  of  January^  1816,  Mr.  Otte^  drew  a  bill  on  the 
bankrupts,  for  400/.,  payable  two  months  after  date,  which  the  bankrupts  ac- 
cepted. At  that  time  the  bankrupts  were  not  indebted  at  all  to  Mr.  Otte^  but 
they  became  indebted  soon  afterwards,  to  an  amount  of  between  200/.  and  300/. 
On  Friday^  the  1 6th  o[  February^  the  bankrupts  *drew  on  Mr.  Otte,  a  r#i-.y 
bill  of  exchange,  payable  in  marks  banco,  for  the  balance  of  what  Mr.  ^ 
OUe  would  owe  them,  in  the  event  of  the  bill  for  400/.  being  paid  when  due. 
The  bill  was  drawn,  payable  to  the  bankrupt's  order,  three  months  after  date, 
and  was  by  them  sold  on  Change  on  the  same  day,  and  the  defendant  became 
the  purchaser  for  the  sum  of  164/.  85.  9d,  sterling,  to  be  paid  for  on  the  follow- 
ing Tuesday y  the  20th  q{  February, 

Before  the  TXiesday  came,  the  bankrupts  found  themselves  embarrassed,  and, 
in  consequence,  wrote  to  Mr.  Rothschild,  stating,  that  they  should  not  call  for 
the  amount  of  the  bill,  sold  to  him,  as  the  money  would  not  be  due  to  them,  as 
they  would  be  unable  to  pay  the  bill  for  400/.,  drawn  on  them  by  Mr.  0//e, 
and  which  would  fall  due  the  4th  of  March,  This  communication  was  made 
to  the  defendant  on  the  Ihesday  morning,  the  20th  of  February,  before  twelve 
o'clock,  with  an  intention  to  place  all  the  parties  in  the  same  situation  as  if  the 
bill  drawn  on  Mr.  Olte,  and  sold  to  the  defendant,  had  not  been  drawn  at  all, 
Mr.  Otte,  not  having,  in  point  of  fact,  accepted  the  bill,  as  it  had  not  reached 
liim  in  the  intermediate  time  between  the  drawing  of  it  on  Friday,  the  16th  of 
February,  and  the  countermand  on  Tuesday,  the  20th  of  February.  On  the 
same  day,  the  bankrupts  wrote  to  Mr.  Otte,  at  Hamburgh,  to  the  same  effect, 
but,  before  the  arrival  of  the  letter,  Mr.  Otte,  on  the  23d  of  February,  accepted 
the  bill,  and  afterwards  paid  the  amount  of  it,  when  due,  to  tlie  defendant,  on 
an  agreement,  that  the  defendant  should  resist  any  claim  of  tlie  assigncss,  and 
that  Mr.  Otte,  should  indemnify  the  defendant  in  so  doing.  At  that  time,  the 
lirst-mentioned  bill  for  400/.  was  over  due  and  unpaid  in  Mr.  Otte's  hands,  and 
the  bankrupts  were  indebted  to  him  upon  it  in  more  than  the  amount  of  the  bill 
in  question. 

^•The  question  for  the  opinion  of  the  court  was,  whether  the  plaintiffs   r»|-g 
were  entitled  to  recover  the  said  sum  of  164/.  8«.  9c/.,  as  money  had  ^ 
and  received  by  the  defendant  to  the  use  of  the  plaintilfs.     If  the  court  should 
be  of  that  opinion,  the  verdict  was  to  stand,  if  not,  a  nonsuit  was  to  be  entered. 

Lens,  Serjt.,  for  the  plaintifiis,  contended,  that  the  money  was  held  by  the 
defendant  for  the  bankrupts,  and  was  under  their  control,  and,  consequently, 
subject  to  the  operation  ol  the  bankrupt  laws.  He  cited  Willis  and  Freeman, 
12  East,  656. 

Vaughan,  SeijL,  for  the  defendant,  contended,  that  the  plaintiffs  could  not 
have  recovered  against  Otte,  and,  therefore,  could  not  succeed  in  this  action 
against  the  defendant. 

Dallas,  J.  This  bill  having  been  accepted  by  Otte,  he,  of  course,  became 
liable,  but  the  money  did  not  become  due  to  the  bankrupts,  until  payment  by 
them  of  the  bill  of  400/.,  which  had  not,  at  the  time  of  the  bankruptcy,  become 
due ;  this  was,  in  fact,  a  case  of  mutual  credit  between  Otte  and  the  bankrupts, 
])reviously  to  their  bankruptcy.  The  plaintiiis  could  not  have  enforced  pay- 
ment against  Otte  ;  his  claim,  in  respect  of  tlie  bill  for  400/.,  would  have  been 
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a  sufficient  defence,  and  the  present  defendant  has  a  right  to  stand  in  the  same 
situation.     It  is  quite  clear,  that  the  plaintiffs  cannot  be  entitled  to  recover. 
Park,  J.,  sind  Burrougu,  J.,  concurred. 

Judgment  of  nonsuit. 


•159]  »MERITON  v.  GILBEE. 

[2  Moore  48.  S.  C] 

In  avowing,  as  executor  or  administrator,  under  the  statute  of  32  lien,  8.  e.  37.  t,  1.,  it  is 
not  necessary  for  the  defendant  to  state  for  what  term  the  tenant  held  the  premises. 
Quare,  whether  the  statute  32  Hen,  8.  c.  37.,  applies  to  rents  arising  out  of  terms 
for  years? 

REPLEvm.  The  defendant  avowed,  as  administratrix  of  PFUiiam  Gilbee^ 
deceased,  that  one  James  GUbeet  for  the  space  of  two  years  and  a  half,  next 
before  and  ending  on  the  2dth  of  December,  1809,  and  from  thence  until  and  at 
the  time  of  the  death  of  the  said  JVUliam  Gilbee,  held  and  enjoyed  the  dwelling- 
house  and  closes,  in  which,  &c.,  as  tenant  thereof,  to  the  said  Wiliiam  Gilbee^ 
by  virtue  of  a  certain  demise,  made  to  him  the  said  James  Gilbee,  at  and  under 
the  yearly  rent  of  280/.,  payable  half-yearly,  on  the  24th  of  Jttne  and  the  25th 
of  December,  That  Jftiliam  CHlbee,  for  and  during  all  the  time  aforesaid,  was 
seised  in  his  demesne,  as  of  fee,  of  and  in  the  said  dwelling-house  and  closes, 
and  that  he  died,  being  so  seised,  on  the  24th  of  February,  1810 ;  and  that  on 
the  9ih  of  June  following,  administration  of  his  effects  was  duly  granted  to  the 
defendant.  That,  because  the  sum  of  611/.  4^.,  parcel  of  the  sum  of  700/.  of 
the  rent  aforesaid,  for  the  space  of  two  years  and  a  half,  ending  on  the  24th  of 
December,  1809,  and  from  thence  imtil  and  up  to  the  time  of  the  death  of  the 
hisxA  JVUliam  Gilbee,  was  due  and  unpaid  to  him  from  the  said  James  Gilbee, 
and  from  and  after  the  death  of  the  said  William  Gilbee,  imtil  and  at  the  said 
time,  when,  ^c,  was  due  and  in  arrear  from  the  said  James  Gilbee  to  the 
defendant,  as  administratrix  (the  residue  of  the  said  sum  of  700/.  of  the  rent 
aforesaid,  having  been  paid  and  satisfied)  she,  the  defendant,  as  administratrix, 
well  avowed  tlie  taking  of  the  corn,  cattle,  and  goods,  in  the  declaration  men- 
tioned, in  the  said  dwelling-house  and  closes,  in  which,  &c.,  (the  same  being 
*1601  c^^rg^^  ^^^^  ^^^^  payment  of  the  said  rent,  and  ^chargeable  to  x\\e 
-'  distress  of  the  said  William  Gilbee,  and  before  and  at  the  said  time, 
when,  &c.,  continuing,  remaining,  and  being  in  the  possession  of  the  plaintilf 
only,  by  and  from  the  said  James  Gilbee,  as  his  tenant  thereof)  and  justly,  &c., 
as  for  and  in  the  name  of  a  distress  for  the  said  sum  of  Gil/.  4«.,  parcel,  &c., 
60  due  and  in  arrear  as  aforesaid;  and  which  said  sum  of  611/.  4 j.,  still 
remains  due  in  arrear  and  unpaid  to  the  defendant,  as  administratrix  as  afore- 
said. There  was  a  second  avowry,  similar  to  the  above,  stating  the  yearly 
rent  to  be  of  the  value  of  290/.  85.  To  the  first  avowry,  the  plaintiff  pleaded, 
in  bar,  first,  non  tenuit,  and,  secondly,  riens  in  arrear.  There  were  two  similar 
pleas  to  the  second  avowry,  and  the  plaintiff  pleaded,  fifthly,  to  both  the 
avowries,  that  the  said  William  Gilbee  being  seised,  &c.,  died  intestate,  where- 
upon the  said  dwelling-house,  d^c,  descended  and  came  to  one  other  William 
Gilbee,  as  his  son  and  heir  at  law ;  and  thereupon  the  said  William  Gilbee, 
the  son,  became  seised  of  and  in  the  said  dwelling-house  and  closes  in  his 
demesne,  as  of  fee.  The  defendant  added  a  similiter  to  the  first  four  pleas,  and 
demurred  generally  to  the  last ;  the  plaintifiT  joined  in  demurrer.  At  the  trial, 
before  Bosanquet,  Serjt.,  at  the  last  spring  assizes  at  Chelmsford^  the  plaintifiT 
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having  consented  to  strike  out  the  last  plea  to  which  the  defendant  had  dcmurred« 
witliout  prejudice  to  the  legal  objections  to  the  avowries,  an  order  of  nisi  prius 
was  made  with  the  consent  of  the  parties,  that  a  verdict  should  be  entered  for 
the  defendant,  and  that  it  should  be  referred  to  an  arbitrator  to  ascertain  the 
amount  of  the  arrears  of  rent  due  at  the  time  of  the  said  fViliiam  Gilbee^s 
decease,  and  then  remaining  unpaid,  and  that  the  verdict  should  be  entered  for 
such  sum  as  he  should  find  to  be  due  to  the  defendant.  The  arbitrator,  accord- 
ingly, made  his  award,  and  found  that  the  arrears  of  rent  due  to  the  said  William 
Giibee,  at  the  time  *of  his  decease,  amounted  to  the  sum  of  167/.  4«.,  rmia 
and  that  that  sum  still  remained  unpaid.  Judgment  was  accordingly  ^ 
signed  for  167/.  45. 

Onslow,  Serjt.,  in  the  course  of  the  last  term,  had  obtained  a  rule  to  show 
cause  why  the  verdict  and  judgment  should  not  be  set  aside,  and  judgment 
entered  for  the  plaintiff,  or  why  the  last  plea  in  bar,  and  the  demurrer  thereto, 
should  not  be  restored,  on  the  ground  that  the  defendant,  as  administratrix, 
could  not  legally  distrain,  as  this  was  not  a  case  within  the  provision  of  the 
statute  of  the  32  Hen.  8.  c,  37.  8.  l.,t  as  not  being  a  rent  in  fee  for  life  or 
in  tail. 

Zen9,  Serjt.,  (Best,  Serjt.,  was  with  him)  now  showed  cause.  The  only 
question,  in  this  case,  is  as  to  the  form  of  the  avowries ;  if  they  can  be  supported, 
the  verdict  and  judgment  must  stand.  It  is  contended,  that  Sarah  Gilbee  is  not 
entitled  to  avow  on  account  of  the  character  in  which  she  stands,  the  lease  from 
H'Uliam  Gilbee  to  James  Gilbee  being  only  for  years.  But,  for  any  thing 
which  appears  in  their  pleadings,  the  rent  mny  as  well  have  arisen  out  of  a 
freehold  interest  as  out  of  a  term  for  years.  James  Gilbee  may  have  held  for 
life ;  it  does  not  appear  by  what  species  of  holding  James  Gilbee  held  under 
William  Gilbee,  it  is  not  stated  that  it  »was  for  years.  \_Burrough,  J.  r»|/.o 
Even  if  it  was  from  year  to  year,  these  avowries  would  be  sufficient.]  L 
The  court  cannot  determine  the  case  on  mere  presumption.  There  being 
nothing  to  show  what  holding  this  is,  and  that  it  is  not  a  holding  within  the 
statute  of  Hen.  8.;  there  being  one  possible  case  in  which  the  administratrix 
may  not  avow,  and  the  pleas  in  bar  not  showing  that  this  is  that  case,  the 
avowries  must  be  taken  to  be  good.  It,  therefore,  would  be  wasting  the  time 
of  the  court  to  discuss  whether  the  statute  of  32  Hen,  8.  c.  37.,  applies  to 
this  case. 

Onslow,  Serjt.  Distress  was  not  co-extensive  with  payment  of  rent,  there 
must  have  been  privity  of  estate  or  privity  of  contract ;  but  by  this  statute  the 
personal  representatives  of  tenants  in  fee,  or  in  tail,  or  for  life,  of  rent  services, 
rent  charges,  &c.,  may  distrain,  so  long  as  the  said  lands,  &c.,  continue  in  the 
seisin  or  possession  of  the  tenant  in  demesne,  &c.  From  the  words  of  the 
avowries,  it  only  appears  that  the  intestate  was  seised  in  his  demesne  as  of  fee, 
not  that  the  person  distrained  on  was  seised  in  his  demesne.  \Hurrovgh,  J. 
Demesne,  in  the  statute,  means  only  occupation  :  what  reason  is  there  why  the 
statute  should  not  extend  to  the  case  where  tlie  party,  whose  representative 
distrains,  was  seised  in  fee.  This  point  was  decided  by  Lee,  C.  J.,  in  Powell 
V.  Killick,X\     This  case,  which  was  merely  ruled  at  nisi  prius,  has  been  shaken 

t  By  which  it  is  enocted,  that  the  executors  or  administrators  of  tenants  in  fee  8imple» 
tenants  in  fee  tail,  and  tenants  for  term  of  lives,  of  rent  services,  rent  charges,  rents  seek, 
and  fee  farms,  may  distrain  for  the  arrearages  of  all  such  rents  and  fee  farms  due  to  the 
testators  in  their  lives  upon  the  lands,  tenements,  and  other  hereditaments,  charged  with 
the  payment  of  such  rents  or  fee  farms,  and  chargeable  to  the  distress  of  the  testator  so 
long  as  the  said  lands,  tenements,  or  hereditaments,  continue,  remain,  and  be  in  the  seisin 
or  possession  of  the  tenant  in  demesne,  who  ought  immediately  to  have  paid  the  said  rent 
or  fee  farm,  or  in  the  seisin  or  possession  of  any  other  person  or  persons  claiming  the  said 
lands,  tenements,  and  hereditaments,  only  by  and  from  the  same  tenant  by  purchase,  gift, 
or  descent,  in  like  manner  and  form  as  their  said  testator  might  or  ought  to  have  done  in 
his  lifetime ;  and  the  said  executors  and  administrators  shall,  lor  the  saute  distress,  lawfully 
make  avowry  upon  their  matter  aforesaid. 

t  1  iSe/w.  NL  Fru  5th  ed.  664.  n. 


L 
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by  contrary  decisions.  In  Benvin  y,  Watkiny^  it  was  objected,  that  there  was 
not  any  privily  of  estate  between  the  administrator  and  the  lessor,  and  that  tlie 
case  was  out  of  the  statute  32  Hen.  8.,  and  1  Irvst,  162.  a.;  4  Rep,  50.;  Cro. 
*1  fi31    ^^^'  '^'^^*'  ^^^^'  211.,  were  there  cited  ;  the  case,  therefore,  was  *fully 

-*  looked  into.     In v.  Cooper^  2  Wils.  375,  the  court  said  there  was 

no  such  thing  as  a  rent  seek,  rent  service,  or  rent  charge,  issuing  out  of  a  term 
for  years.  It  must  be  apparent  to  the  court  that  feahy  is  a  rent  service  that  is 
not  provided  for  by  the  statute.  All  objections  to  the  avowries  are  saved,  and 
the  avowries  are  bad  in  substance.  They  state  that  the  defendant  '*  well  avows 
the  taking  the  corn,  &c.,  in  the  said  dwelling-house  and  closes  in  which,  &c., 
the  same  being  charged  with  the  payment  of  the  said  rent,  and  chargeable  to 
the  distress  of  the  said  fFilliam  GUbee"  They  ought  to  have  shown  some 
holding ;  they  ought  to  have  shown  how  it  was  chargeable.  The  statute  does 
not  apply  to  this  case. 

Park,  J.  As  it  does  not  appear  on  these  pleadings  whether  the  tenancy  was 
for  term  for  years,  or  for  life,  I  do  not  feel  called  on  to  determine  whether  the 
case  before  Zee,  C.  J.,  is  well  decided,  it  is  enough  for  me  to  say,  that  I  think 
these  avowries  are  sufficient. 

BuRRouGH,  J.  I,  for  one,  am  rash  enough  to  say,  that  I  think  the  case 
well  decided. 

Per  curiam^  Rule  discharged. 

1 1  Selw.  Nu  Fn.  5th  ed,  664. 


,,ft.-,  *ALEXANDER,  Tenant;  PALMER,  et  al..  Demandants;  HOUSE 
^^*-l  and  MARY  STACY,  Vouchees.     . 

Recovery  permitted  to  pass  where  the  warrant  of  attorney  did  not  state  in  what  plea  of 
land  it  was  intended  to  operate,  it  being  evident  from  the  caption  for  what  purpose  the 
attorneys  were  appointed. 

Pell,  Serjt.,  moved  that  this  recovery  might  pass.  The  supposed  objection 
arose  on  Uie  warrant  of  attorney.  The  prsscipe  was,  ^  Command  James  Alex* 
andeft  that  he  render  to  Joseph  Falmert  Joseph  Tremlett  and  Isaac  Bryet^U 
eight  messuages,  &c."  Then  came  the  warrant  of  attorney,  in  which  the 
tenants  appointed*  in  their  stead,  certain  persons,  their  attorneys,  to  gain  or  lose 
in  a  plea  of  land,  not  saying  between  whom,  which  it  ought  regulary  to  do;  but 
it  was  urged,  that  it  must  be  seen  by  the  caption  in  what  plea  of  land  it  was 
that  the  warrant  of  attorney  was  intended  to  operate. 

BuRROuoH,  J.  It  is  apparent  there  for  what  purpose  the  attorneys  were 
appointed. 

Fiat. 


DEES,  Demandant;  RANDALL,  Tenant;  GRIMES  et  al,  Vouchees. 

Recovery  allowed  to  pass  where  the  warrant  of  attornev  was  "  put  in  the  place  of  A.  B, 
in  a  plea  of  land,'*  the  words  '*  to  gain  or  lose"  being  omitted  in  the  warrant  of 
attorney. 

Onslow,  Serjt.,  moved  that  this  recovery  might  pass,  the  words  **  to  gain  or 
lose*'  being  omitted  in  the  warrant  of  attorney. 
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*^BuRRonGif,  J.  The  attorney  is  put  in  the  place  of  his  employer ;  and  as  he 
is  made  attorney  in  a  plea  of  land,  it  cannot  be  but  to  gain  or  lose.  Therefore,  on 
the  authority  of  Foster,  demandant ,  Ante,  vi.  373,  it  may  be  allowed  to  pass. 

Iiat, 


BROOKS,  Assignee  of  CARBUTT,  v.  SOWERBY  ct  al. 

[2  Moore.  55.    S.  C] 

The  acceptor  of  a  bill  of  exchange,  which  is  drawn  and  accepted,  after  the  issuing  of  a 
commission  of  bankrupt,  but  before  the  commisssion  is  opened,  or  appears  in  the 
Gazette^  is  not  protected  by  the  statute  1  James  1,  ahhough  he  has  not  any  knowledge 
of  the  bankruptcy  or  of  the  issuing  of  the  commission,  and  pays  the  bill  to  a  bona  fide 
holder ;  for  the  statutes  46  Geo.  3,  and  49  Geo.  3,  declares  the  issuing  of  the  commission 
to  be  sufficient  notice  of  a  prior  act  of  bankruptcy. 

Assumpsit  for  goods  sold  and  delivered  by  the  plaintiff,  as  assignee  of  John 
Carbutt,  a  bankrupt,  to  recover  the  sum  of  95/.  48.  The  cause  was  tried  before 
Wood^  B.,  at  the  last  assizes  at  Lancaster,  when  it  appeared  in  evidence  that 
the  bankrupt,  who  resided  at  Manchester,  sent  goods  to  the  defendants  in  Ijon- 
don  for  sale,  and  drew  a  bill  of  exchange  upon  them  for  the  amount,  which 
purported  to  be  dated  on  the  4th  of  October  but  was  in  fact  drawn  on  the  10th, 
requesting  the  defendants  to  pay  the  same  four  months  aAer  date,  to  the  order 
of  the  bankrupt.  This  bill  the  defendants  accepted  on  the  30th  of  October, 
On  the  27th  of  Avgust  preceding,  the  bankrupt  had  committed  an  act  of  bank- 
ruptcy, and  a  commission  was  issued  on  the  7th  of  October  following,  but  was 
not  opened  until  th^  2d  of  November,  and  did  not  appear  in  the  Gazette  until 
the  5th.  The  defendants  were  not  aware  of  the  issuing  of  the  commission,  or 
of  the  state  of  the  bankrupt's  affairs.  They  paid  the  bill  on  the  7th  of  February 
following,  to  Messrs.  Greaves  fy  Co,,  the  holders  of  it.  It  was  contended  at 
the  trial,  on  the  part  of  the  plaintiff,  that,  *as  the  defendants  had  accepted  rttyoe* 
the  bill  after  the  issuing  of  the  commission,  the  payment  was  not  valid,  ^ 
as  the  46  G,  3,  c.  135,  and  49  G,  3,  c.  121,  excepted  payments  made  to  a 
bankrupt  afler  the  issuing  of  the  commission.  It  was  urged,  on  the  part  of  the 
defendants,  that  those  statutes  did  not  effect  the  statute  of  1  James  1,  c,  15. 
IVood,  B.,  held,  that  the  statutes  of  the  46  &  49  G.  3,  did  not  affect  the  statute 
oi  James,  and  the  jury  accordingly  found  a  verdict  for  the  defendants. 

Blosset,  Serjt.,  who  now  showed  cause  against  a  rule  nisi  to  set  aside  the 
verdict,  and  have  a  new  trial,  which  had  been  obtained  by  Lens,  Serjt.,  in  the 
last  term,  contended,  that  the  only  question  for  the  court  to  consider  was,  whether 
the  statute  46  G,  3,  c.  135,  by  which  it  is  enacted,  that  for  certain  purposes 
the  issuing  of  a  commission  shall  be  notice  of  an  act  of  bankruptcy,  so  as  to 
avoid  certain  payments,  shall  control  the  statute  1  James  1,  c.  15.  He  urged, 
that  the  defendants  were  ignorant  of  tiie  bankruptcy  and  the  commission  at  the 
time  they  accepted  the  bill,  and  continued  so  until  it  appeared  it  the  Gazette  ; 
that  it  could  not  be  said  that  a  commission  taken  out  by  a  trader  in  Lorulon, 
and  kept  in  his  pocket  six  weeks,  is  notice  of  the  bankruptcy  to  a  trader  at 
Manchester^  and  that  the  defendants  were  protected  by  the  statue  1  James  1, 
c,  15,  and  entitled  to  retain  their  verdict. 

I^ns,  Serjt.,  in  support  of  his  rule,  was  stopped  by  the  court. 

Dallas,  J.  The  statutes  of  the  46  &;  49  G,  3,  enact,  that  the  issuing  of  a 
commission  of  bankrupt  shall  be  sufficiont  notice  of  a  prior  act  of  bankruptcy. 
Though  the  first  section  of  the  49  G,  3,  repeals  so  much  of  the  46  G.  3,  as 
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*1B71  ci^^<^^«  ^^^^  ^^6  s^^^^'ig^  o^  ^  docket  should  *be  sufficient  notice;  the 
-^  second  section  of  the  49  G.  3,  confirms  the  provision  of  the  46,  declar- 
ing the  issuing  of  tlie  commission  to  be  such  notice. 

Park,  J.     The  46  G.  3,  made  striking  a  docket  notice,  in  case  the  bankrupt 
was  afierwards  declared  a  bankrupt.     That  provision  was  deemed  too  vague, 
and  was  repealed  by  the  49  G.  3 ;  but  the  latter  statute  still  left  the  issuing  of 
the  commission  notice  as  enacted  by  the  46  G.  3. 
BuRROUGH,  J.,  concurred. 

Rule  absolute.! 

t  [See  further  discussion  of  this  question,  Post,  783 — S,  C.  3  Moore  157 :  and  in  4  Barn^ 
4*  Aid.  523,  where  the  Court  of  King's  Bench  reversed  the  ultimate  judgment  of  the  Com* 
mon  Pleas.    See  also  Coote  on  Mortgages.  430.] 


BAXTER,  Tenant;  BOWKER,  Demandant;  SWINFEN,  Vouchee. 

The  court  will  not  direct  its  officers  to  pass  a  recovery  where  there  is  a  mistake  in  the 

form  of  the  warrant  of  attorney, 
r^or  will  it  permit  the  same  mistake  to  be  rectified  by  amending  the  warrant  of  attorney. 

The  warrant  of  attorney,  instead  of  having  prefixed  to  it  the  prsecipe,  "  Com- 
mand Robert  Baxter^  &c.,"  in  the  usual  way,  began  thus :  "  fVilliam  Bowker^ 
Gent.,  demands,  against  Robert  Baxter^  Ac." 

Lens^  Serjt.,  stated,  that  die  officers  would  not  suffer  this  recovery  to  pass, 
without  the  direction  of  the  court,  or  the  allocatur  of  a  judge;  and  moved,  that 
it  might  pass,  inasmuch  as  the  two  forms  were,  in  substance,  the  same,  and 
both  equally  expressed  the  subject  matter  to  which  the  warrant  of  attorney 
related. 

Dallas,  J.     I  do  not  think  they  are;  if  the  recovery  will  do  without  altera- 
tion you  may  take  it  at  your  peril.     The  carelessness  in  preparing  the  warrants 
•  ififtl   of  attorney  *has  become  so  frequent,  that  we  are  unwilling  to  grant  any 
-■   aid  to  the  parties ;  and  we  will  give  no  such  direction. 

Lens  then  moved  to  amend  the  warrant  of  attorney,  by  striking  out  the  words 
•*  JFilHam  Bowker^  Gent.,  demands  against  Robert  Baxter^  Gent.,"  and  insert- 
ing the  worcTs  '*  Command  Robert  Baxter^  Gent.,  that,  justly  and  without 
delay,  he  render  to  William  Bowker,  Gent."  He  admitteti  tliat  he  could  not 
amend  the  act  of  the  party,  though  he  cited  the  case  of  fVolley  demandant, 
Jiurgh  tenant.  Bell  and  wife,  vouchees,  B,  T.  54  Geo,  3,  where,  on  the  motion 
o^ Pell,  Serjt.,  for  all  parties,  it  was  ordered,  "that  the  record  of  the  recovery, 
the  exemplification  thereof,  and  all  the  several  entries  and  process  to  perfect  tlie 
same,  should  be  amended,  by  making  Burgh,  demandant,  instead  of  Wollexf, 
and  fVollet/j  tenant,  instead  of  Burgh,  throughout;"  but  he  distinguished  this 
case,  wherein  he  sought  only  to  amend  the  caption  or  tide  of  the  instrument, 
^hioh  was  no  part  of^  the  act  of  the  party. 

The  court,  however,  refused  the  application,  saying  they  could  not  alter  the 
warrant  of  attorney. 

Rule  refused. 
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•SMITH  V.  WALKER. 

[2  Moore  64.  S.  C] 

The  court  will  not  grant  a  motion  for  changing  the  venue  after  plea  pleaded.  The  plain- 
tiff may  retain  the  venue,  notwithstanding  a  motion  to  change  it,  on  undertakmg  to 
eive  material  evidence  arising  either  in  the  county  laid  or  in  a  third  county.  Proof  of 
letters  containing  the  promise  upon  which  the  action  is  brought,  written  and  put  into 
the  post-office  in  the  third  county,  is  sufficient  to  satisfy  such  undertaking. 

Lens,  Serjt.,  had  obtained  a  rule  nisi  for  changing  the  venue  from  Middle- 
sex  to  Wiltshire,  on  the  usual  affidavit. 

Best^  Serjt.,  showed  cause,  on  an  affidavit,  which  stated,  that  the  cause  of 
action,  which  was  a  breach  of  promise  of  marriage,  would  be  partly  proved  by 
letters  written  from  London  to  Salisbury,  and  prayed  to  retain  thQ  venue  in 
Middlesex,  on  an  alternative  undertaking  to  give  material  evidence  in  London 
or  Middlesex,  on  the  authority  of  Hunt  v.  Bridgrford,  Ante,  i.  259,  Savory 
V.  Spooner,  Neale  v.  Seville,  Ante,  vi.  565.  S.  C.  2  Mars,  278.  [Burroughs 
J.  if  the  venue  is  London,  and  you  show  cause  of  action  in  London,  you  get 
rid  of  the  nile  altogether ;  if  the  venue  is  Middlesex,  you  get  rid  of  it  on  the 
alternative  undertaking.] 

Lens,  Serjt.,  in  support  of  the  rule.  The  two  things  must  be  kept  distinct. 
Being  able  to  give  material  evidence  in  London,  when  the  venue  is  Middlesex, 
will  not  alter  the  matter.  The  cases  cited  do  not  apply ;  for  no  part  of  the 
cause  of  action  arises  in  London,  Letters  from  London  do  not  show  that  any 
part  of  the  cause  of  action  arose  in  London,  The  promises  were  made  in  the 
letters,  and  the  letters  M'ere  put  in  the  post;  and  if  they  had  been  taken  out  of 
the  post,  the  promises  might  have  been  recalled.  This  cause  of  action  in  no 
degree  arose  in  London,  it  did  not  arise  until  the  ^letter  was  received;  r«|.w/) 
it,  therefore,  arose  wholly  in  Wiltshire.  L 

Dallas,  J.  Suppose  a  copy  of  the  letter  to  be  made  at  the  time  in  London^ 
and  retained ;  if  the  party  to  whom  the  letter  was  addressed  does  not  produce 
it,  you  must  subpoena  the  person  who  made  the  copy  in  London, 

BuRRouGH,  J.  It  is  the  evidence,  and  not  the  cause  of  action,  which  must 
arise  in  the  third  county. 

Per  curiam.  On  the  plaintiff's  undertaking  to  give  material  evidence  in 
London,  the  rule  must  be 

Discharged. 

On  this  day,  the  court  having  reconsidered  the  case,  Dallas,  J.  delivered 
judfi:ment. 

VVe  think  sufficient  ground  was  not  stated  for  making  this  application  after 
plea  pleaded,  therefore,  the  rule  must  be  discharged  without  any  condition. 
But  I  add,  that  we  think,  that  if  the  application  had  been  made  in  lime,  we 
ought  to  have  adhered  to  the  rule  laid  down  in  Neale  v.  Neville  and  Savory  v. 
Spooner;  and  that,  in  such  cases,  an  alternative  undertaking  ought  to  be  given 
to  produce  evidence  arising  either  in  the  county  where  the  venue  is  laid  or  in 
a  third  county.  We  have  found,  by  looking  into  the  affidavit  of  the  parly  who 
made  this  application,  that  the  plea  was  then  pleaded;  and,  if  we  had  at  first 
observed  that,  we  should  not  have  granted  the  rule  nisi. 

Rule  discharged. 
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The  court  refused  a  distringas  on  affidavit,  stating  that  it  was  believed  the  defendant  kept 
out  of  the  way  to  avoid  process;  that  the  officer  having  applied  thrice  at  the  defendant  3 
house,  was  told  each  time  by  the  servants  that  their  master  was  not  at  home,  that  they 
did  not  know  ^here  he  was,  that  he  had  been  absent  for  months,  and  that  he  had  not 
been  at  home  since  the  officer  called  last. 

Pell*  Seijt.,  moved  for  a  distringas.  The  grounds  of  belief,  that  the 
defendant  kept  out  of  the  way  to  avoid  process  stated  in  the  affidavit,  being, 
that  the  officer  had  applied  three  times  at  the  defendant's  house,  and  was  told 
each  time  by  the  servants,  that  their  master  was  not  at  home,  that  they  did  not 
know  where  he  was,  that  he  had  been  absent  four  months,  and  that  he  had  not 
been  at  home  since  the  officer  called  last. 

Park,  J.  If  he  was  absent  before  the  process  issued,  he  cannot  be  said  to 
be  out  of  the  way  to  avoid  service  of  it. 

Per  curiam^  Rule  refused.! 

t  But  see  Ante  vili.  57. 


HARTLEY  v.  HODGSON. 

[2  Moore  66.  S.  C] 

In  an  action  on  a  recognizance  of  bail,  taken  before  a  commissioner  in  the  country,  the 
venue  was  laid  in  Middlesex^  and  the  declaration  stated  that  the  defendant,  of  ^.,  in 
the  county  of  J3.,  came  before  C,  then  and  there  being  a  commissioner,  &c.  for  B.,  and 
then  and  there  before  such  commissioner  became  bail:  Held,  that  this  was  a  suffi- 
cient averment  that  bail  was  taken  in  J9.,  so  as  to  give  C  authority  to  take  it;  that 
such  averment  being  made  without  a  venue,  yet  the  county  in  the  margin  would  help ; 
and  that  the  action  might  be  well  brought  in  Middlesex,  where  jhe  recognizance  was 
filed. 

Debt  on  recognizance  of  bail  taken  before  a  commissioner  for  the  county 
palatine  of  Durham,    The  entry  of  the  recognizance  was  drawn  up,  **  Middle^ 

♦I'^il  ^^^  *^°  ^^^  "^^^  sheriff*  of  the  county  of  Durham,^*  &c.  The  venue 
^  -I  was  laid  in  Middlesex,  and  the  declaration  stated,  that  the  defendant,  by 
the  name  of  John  Hodgson  of  South  Shields,  in  the  county  of  Durham,  came 
before  G.  Longstaff,  then  and  there  being  a  commissioner  duly  appointed  to 
take  recognizance  of  bail,  for  the  county  palatine  of  Durham,  and  then  and 
there  before  such  commissioner  became  bail,  &c. 

HuUock,  Serjt.,  on  a  former  day  moved  in  arrest  of  judgment;  first,  because 
it  did  not  appear  that  the  commissioner  had  any  right  to  take  the  recognizance, 
and  that  his  act  was,  therefore,  a  nullity ;  and,  secondly,  because  there  was  no 
venue  in  the  declaration.  As  to  the  first  point,  he  urged  that  the  statute  4  W, 
and  M,  c,  4,  gives  the  court  authority  to  appoint  commissioners,  and  their  com- 
mission gives  them  authority  to  take  bail  in  their  county  only;  and,  therefore, 
the  record  ought  to  show  jurisdiction,  and  that  the  oath  was  taken  in  Durham, 
All  substituted  authorities,  and  all  which  are  the  result  of  a  qualified  and  parti- 
cular authority,  must  be  specially  shown.  Thus,  if  there  were  a  warrant  made 
by  a  justice  of  Suffolk,  his  authority  in  Suffolk  must  be  specially  shown,  and 
that  the  act  was  done  in  Suffolk,  As  to  the  second  point,  he  argued  that  the 
record  is  '<  Middlesex^  to  wit,  John  Hodgson  came  before  G,  Longstaff, 
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which  is  a  material  fact,  and  that  it  was  not  averred  when  he  came  before  G. 
Longs  faff.  He  cited  Ware  v.  BoydelU  3  M.  &  S.  148,  Dtnnison  v.  Richard' 
son,  14  East,  291,  Hex  v.  Hollond,  5  T.  R.  620,  Fabrigaa  v.  Mostyn,  Cowp. 
161,  Anger  v.  B rower ,  I  Vent.  350,  Hubbard's  case,  Cro.  Eliz.  78,  Leakeys 
case,  Cro.  Eliz.  98.  (^Dallas,  J.,  referred  *io  Ilderton  v.  Ilderton,  2  r,|,y^ 
H.  Hi.  145,  Staton  v.  JPenn,  2  Bl.  847.  3  Wils.  339,  Tidd's  Fr.  18.  ^  ^^** 
Parky  J.,  referred  to  Miller  v.  Barber^  3  T.  R.  387,  and  Howes  v.  Hazlewood, 
Barnes,  483,  there  cited  by  Grose,  J<)     Rule  nisi  on  the  first  point  only. 

Blosset,  Serjt.,  now  showed  cause  and  contended,  that  the  record  was  suffi- 
cient, because,  as  it  was  impossible  for  the  defendant  to  plead  that  his  own 
recognizance  was  taken  out  of  the  county,  it  was  unnecessary  for  the  plaintiif 
to  slioAV  it  was  taken  in  the  county. 

Hullock,  Serjt.,  in  support  of  his  nde.  The  question  is  not  whether  the 
defendant  could  have  pleaded  any  thing;  but  whether  a  good  cause  of  action 
appears  on  the  declaration.  If  the  recognizance  were  void,  the  due  transmis- 
sion of  it  will  not  cure  it.  Every  precedent  states,  that  the  individual  came  at 
Jf.f  in  the  county  of  B.,  before  C»  />.,  then  and  there  being  a  commissioner, 
duly  authorised  to  lake  bail  in  and  for  the  said  county.  This  is  like  a  pro- 
ceeding before  a  magistrate,  which  must  always  aver  that  he  was  a  magistrate, 
authorised  to  act  in  and  for  the  said  county.  So,  if  any  process  go  to  a  sheriff, 
under  which  he  justifies,  it  must  be  shown  that  the  act  was  done  in  his  baili- 
wick. There  is  no  case  in  which  these  allegations  are  not  to  be  found.  Ii  is 
not  contended,  that  a  commission  jTii<rht  not  have  issued  to  a  commissioner  to 
take  bail  in  all  the  counties  in  England,  but  the  declaration  does  not  show  that, 
but  only  that  he  is  a  commissioner,  to  take  bail  in  and  for  the  county  of  /?t/r- 
ham.  The  word  "  there"  in  the  declaration,  wherever  it  appears,  must  be 
referred  to  the  county  in  the  margin.  It  is  argued,  that  "  there"  *nieans  r^i-y^ 
South  Shields,  By  the  same  rule,  the  addition  in  the  recital  of  a  writ,  *- 
would  be  equally  referred  to  by  the  word  "  there."  In  Sutton  v.  /enn,  the 
declaration  ran,  ♦*  Norfolk,  to  wit,  fV.  F,,  late  of  M.  Wilts,  was  attacked,  &c. 
whereas  the  said  W.  F.  at  Catton,  in  the  county  aforesaid,"  &c.  On  general 
demurrer,  the  court  held  that  the  "  county  of  IVilts,^^  being  in  the  recital  of  the 
writ,  made  no  part  of  the  declaration,  and  that  "  aforesaid,"  referred  to  the 
county  in  the  margin.  Unless  this  recognizance  appear  on  the  record  to  have 
been  taken  in  the  county,  for  which  the  commissioner  is  appointed,  there  is 
no  cause  of  action. 

Dallas,  J.  It  is  clear,  that  it  must  appear,  that  the  party,  before  whom  the 
bail  were  taken,  was  legally  authorised  to  take  ttiem.  It  is  a  sufficient  aver- 
ment of  that,  that  G,  Longstaff  w^a  appointed  a  commissioner  to  take  bail,  in 
and  for  the  county  of  Durham,  The  only  question  is,  whether  it  appears  that 
the  authority  was  duly  pursued.  It  is  not  necessary  to  consider,  whellier  "  /. 
Hodgson  of  South  Shields  came  before,"  <kc.  would  be  a  sufficient  averment 
of  bail  taken  in  the  county,  by  reference  to  his  place  of  residence,  for  it  is  after- 
wards stated,  "  G.  Longstaff,  being  a  commissioner,  &c.  in  and  for  the  county 
of  Durham,'*  and  **  that  the  party  tiien  and  tliere  became  bail."  It  strikes 
liie,  that  it  must  appear,  that  the  parly  did  come  before  him  in  that  county ; 
and,  therefore,  this  motion  in  arrest  of  judgment  cannot  prevail. 

Park,  J.  It  has  been  urged,  with  considerable  force,  that  "  there,"  must 
refer  to  the  county  in  the  margin;  but  "  there,"  must  be  referred  to  the  county 
in  whicli  the  transaction  ought  to  take  place.  I  do  not  build  on  the  reference 
to  the  place  named  in  the  description  of  the  bail;  but  it  is  averred,  tliat  he 
came  before  G,  L,,  *being  a  commissioner  to  take  bail  in  and  for  the  r^t^- 
said  county  of  Durham;  and  I  have  the  form  of  the  commission,  which  ^ 
is  to  take  bail  in  the  county  of  Durham,  There,  it  expressly  appears,  that  he 
was  a  commissioner,  appointed  to  take  bail  within  and  for  the  county  of  Dur^ 
haniy  and  no  where  else;  and  that  the  bail  came  before  the  said  G,  L.,  so 
being  such  commissioner  as  aforesaid.     ^Yhat  is  that  but  a  commission  to  take 
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bail  in  and  for  the  county  of  Durham  ;  and  where,  then,  can  the  hail  legally  b^ 
taken,  but  in  the  county?  It  seems  to  me,  therefore,  that  this  authority  has  been 
properly  executed  in  Durham,  though  it  might  have  been  more  fully  averred. 
The  action  is  brought  properly  in  Middlesex,  because  the  record  is  duly  trans- 
mitted to  Middltsex* 

BuRROUGH,  J.  This  is  a  mere  question  of  grammatical  construction.  **Therc*' 
cannot,  without  tlie  greatest  violence,  be  referred  to  any  thing  but  the  words, 
**in  and  for  the  county  o(  Durham  J**  The  declaration  might  have  been  more 
formal,  if  it  had  stated  that  the  recognizance  was  taken  in  the  county  of  Dur^ 
ham,  but  it  is  sufGcient.  The  cases  cited  by  my  brother  Bullock  are  good  law, 
but  they  do  not  apply. 

Rule  discharged. 


•176]  »WARNER,  et  al.,  Assignees  of  PELLOWE,  a  Bankrupt,  v.  BARBER 

[2  Moore  71    S.  C] 

A  iinoT  commission  of  bankrupt,  which  has  never  been  acted  upon  or  superseded,  not 
being  in  legal  operation,  does  not  invalidate  a  subsequent  commission.  Where  such 
prior  commission  was  produced  for  the  purpose  of  proving  notice  of  an  act  of  bankruptcy : 
Held,  that  it  was  not  necessary *to  show  that  nothing  had  been  done  under  it ;  it  is  ior 
the  party  raising  the  objection  to  prove  the  prior  commission  to  be  iu  legal  operation. 

This  was  an  action  of  trover,  tried  before  Gibba,  G.  J.,  at  Guildhall^  at  tl)e 
sittings  after  Hilary  term,  1816.  The  commission,  under  which  the  plaintiflTs 
claimed,  was  issued  on  the  4th  of  April,  1815,  and  the  plaintiffs,  anticipating 
that  tlic  defendant  would  seek  to  protect  himself  under  the  49  G.  3.  c.  121.  s.  2.t 
gave  in  evidence  a  joint  commission  against  Pellowe  fy  Foy,  dated  the  16th  of 
September,  1814.  It  did  not  appear  that  the  joint  commission  had  been  opened 
or  superseded.  The  defendant's  counsel  contended,  that  the  action  could  not 
be  maintained,  as  the  bankrupt's  property  had  been  all  taken  from  him  under 
the  prior  commission.  Cribba^  C.  J.,  held,  that  in  the  absence  of  proof  to  that  effect, 
it  could  not  be  inferred  that  the  first  commission  was  subsisting  and  in  force 
from  the  mere  production  of  it.  But  he  reserved  the  point  for  the  opinion  of 
^1771  ^^  court,  whether  the  first  commission,  not  having  been  acted  *upon,  or 
^  superseded,  rendered  void  the  second  commission,  under  which  the 
plaintifls  claimed.     The  jury  found  a  verdict  for  the  plaintiffs. 

Lens,  Serjt.,  in  Easter  term,  1816,  obtained  a  rule  nisi  for  setting  aside  the 
verdict  and  entering  a  nonsuit. 

Vaughan  and  nosanquet,  Seijts.,  now  showed  cause,  and  stated,  that  the 
question  was,  whether  the  bare  suing  out  of  a  commission  under  which  no  pro- 
ceedings had  been  taken,  should  defeat  the  title  of  assignees  under  a  subsequent 
commission.  If  a  commission  were  to  remain  unopened  for  six  months,  the 
Lford  Chancellor  would  not  permit  it  to  be  afterwards  acted  upon.  Nothing  had 

t  Which  enacts,  *'  That  in  all  cases  of  commissions  of  bankrupt  hereafter  to  be  issued, 
all  exccuiiuns  and  attachments  against  the  lands  and  tenements  or  goods  and  chattels  of 
the  bankrupt,  bona  fide  executed,  or  levied  more  than  two  calendar  months  before  the  date 
and  issuing  of  such  commission,  shall  be  valid  and  eifectual,  notwithstanding  any  prior 
set  of  bankruptcy  committed  by  such  bankrupt,  in  like  manner  as  if  no  such  prior  act  of 
bankruptcy  had  been  committed  ;  provided  the  person  at  whose  suit  such  execution  or  at- 
tachment shall  have  issued,  bad  not,  at  the  time  oi  executing  or  levying  the  same,  any 
notice  of  any  prior  act  of  bankruptcy  by  such  bankrupt  committed,  or  that  he  was  insoU 
vent,  or  had  stopped  payment :  provided  always,  that  the  issuing  of  a  commission  of  bank- 
rupt,  although  such  commission  shall  afterwards  be  superscdetH  shall  be  deemed  such  no- 
lice,  if  it  should  appear  that  an  act  of  bankruptcy  had  been  actually  committed  at  ths  liiue 
of  iesaiog  such  commission. 
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been  done  under  the  first  commission  to  disturb  the  property.  A  commission 
is  merely  an  authority  to  certain  persons  to  adjudicate  and  find  whether  the 
party  be  a  bankrupt  or  not.  The  adjudication  that  he  is  a  bankrupt  is  a  neces- 
sary preliminary  step  to  any  dealing  of  the  commissioners  witli  this  property, 
and  did  not  take  place  here.  An  extent  of  the  crown,  though  tested  subse- 
quently to  the  issuing  of  the  commission,  takes  precedence,  unless  assignment 
had  been  previously  executed ;  for,  until  the  assignment,  the  property  is  not 
disturbed.  In  Ex  parte  BuUen,  I  Ro.  By.  Ca.  134,  on  a  petition  of  the  assig- 
nees of  a  bankrupt,  against  whom  a  former  commission  had  issued,  it  was  held, 
that  the  first  commission  can  only  be  set  up  against  the  second,  when  it  is  in 
legal  operation.  In  Ex  parte  Mason,\  the  Lord  Chancellor  said,  *'  that  although ^ 
strictly  speaking,  a  second  commission,  where  a  first  commission  had  issued  and 
was  in  prosecution  against  tiie  same  person,  was  void  at  law;  yet,  that  it  had 
been  the  daily  practise  of  the  Court  of  *Chancery  long  before  he  came  rjti-Q 
into  it,  if  it  could  be  done  with  justice  to  creditors  and  purchasers,  and  ^ 
those  who  had  been  concerned  with  the  first  commission,  to  give  effect  to  the 
second  by  arrangement  tliere ;  and  the  difficulty  in  that  case  had  arisen  more 
from  the  circumstance  of  so  much  having  been  done  under  the  first  commissioa 
than  from  its  validity  at  law."  In  this  case,  therefore,  the  title  of  the  assignees 
under  the  present  commission  cannot  be  effected,  the  prior  commission  never 
having  been  acted  upon,  and  the  property  of  the  bankrupt  not  having  been  dis- 
turbed. If  there  be  any  case  in  which  it  has  been  said  in  general  terms,  that  a 
first  commission  renders  a  second  commission  void,  it  must  be  explained  by  the 
language  of  the  I^ord  Chancellor  in  all  these  cases,  viz.  that  the  first  commission 
has  tliat  effect  only  when  in  legal  operation.        * 

Lens  and  Best,  Serjts.,  in  support  of  the  rule.  The  plaintiffs  have  produced 
this  difficulty  in  their  case,  and  are  themselves  bound  to  clear  it  away.  It  was 
for  the  plaintiffs,  who  produced  the  first  commission,  to  show  by  evidence  that 
it  had  never  been  acted  upon.  They  ought  to  have  been  aware  of  the  effect  of 
it,  and  not  now  to  attempt  to  throw  it  on  the  defendants  to  show  that  it  has  been 
acted  upon.  If  they  introduce  this,  they  ought  so  to  introduce  it  as  to  sho>v 
that  it  does  not  destroy  their  own  title.  When  another  commission,  which  has 
had,  prima  facie,  just  as  good  an  origin  as  their  own,  is  produced,  it  might  easily 
be  shown  that  the  commissioners  declared  Pellowe  no  bankrupt,  and,  therefore, 
the  commission  stopped.  Here  the  question  is,  whether  they,  having  shown 
that  there  was  another  authority  prior  to  their  own,  must  not  show  how  that 
authority  is  since  vacated.  It  is  assumed,  on  the  other  side,  that  lapse  of  time 
alone  puts  an  end  to  a  commission,  that  the  Lord  Chancellor  would  not  suffer 
it  to  be  *dealt  with;  yet,  admitting  that  he  would  not, application  should  r^t^o 
be  made  to  him  to  ascertain  whether  he  will  supersede  it.  Perhaps  he  *- 
will,  as  a  matter  of  course ;  but  until  he  does,  it  subsists.  Lapse  of  time  of 
itself  merely  furnishes  a  ground  for  an  order  from  the  Lord  Chancellor  for  su- 
perseding the  commission.  Admitting  that  nothing  has  been  done  under  the 
first  commission,  yet  there  can  be  no  second  commission  taken  out;  for,  although 
the  property  is  not  disturbed  if  nothing  is  done  under  the  commission,  yet  it  is 
not  necessary  for  the  defendant  that  the  property  should  be  disturbed ;  it  is 
enough  for  him  if  the  pre-existing  authority  can,  at  any  time,  be  called  into  use 
and  disturb  it.  It  is  repugnant  that  an  authority  can  be  given  to  one  set  of  com- 
missioners to  take  order  for  the  disposition  of  the  bankrupt's  property,  while 
another  set  of  commissioners  are  authorised  to  do  the  same  thing.  The  two 
authorities,  being  co-extensive,  are  inconsistent,  and  cannot  exist  without  an 
anomaly  in  the  law.  In  every  one  of  the  cases  cited  on  the  other  side,  the 
Lord  Chancellor  begins  by  saying  the  second  commission  sued  out  is  void;  but, 
in  all  those  cases,  he  proceeds  to  supersede  the  first  commission.  In  Ex  parte 
Mason,  Ro.  By.  Ca.  423,  the  Lord  Chancellor  says,  "Although,  strictly  speak- 

t  1  So.  By,  Ca,  423.  S.  C.  1  Ves,  <J.  Bea.  160. 
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ing,  a  second  commissioDf  where  a  first  commission  is  carried  into  prosecution, 
is  void  at  law ;  yet  it  has  long  been  the  practice  to  make  arrangement  by  super- 
seding the  first  commission.'^  A  mpersedecutf  therefore,  is  necessary;  and  it  is 
a  case  for  the  Lord  Chancellor  to  decide.  In  £x  parte  Fatchelor,  2  Ro.  By. 
Ca.  26,  where  a  separate  commission  issued  against  one  partner  on  the  14th  of 
^prii^  and  a  joint  one  against  both  partners  on  the  30th,  the  Lord  Chancellor 
*lfinn  ^^^^*  "The  existence  of  a  prior  'separate  commission  makes  the  second 
^  joint  commission  a  nullity;  but,  for  convenience,  this  court  will  super- 
sede the  separate  prior  commission."  This,  therefore,  shows,  that,  although 
the  Lord  ChancelJor  may  treat  the  prior  commission  as  a  nullity,  the  party  can- 
not himself  make  it  a  nullity,  which,  of  itself,  it  is  not.  In  no  book  is  it  said 
that  the  first  commission  is  void.  Many  judgments  solemnly  say  the  second 
is  void.  It  is  repugnant  to  law  and  common  sense  to  say  a  second  commission 
can  issue,  until  the  first  is  destroyed  by  the  power  whence  it  emanated. 

Dallas,  J.  This  action  is  brought  by  assignees  under  the  second  commis- 
sion, and  there  is  no  proof  of  any  thing  having  been  done  under  the  first;  and 
tlie  right  of  these  assignees  is  clearly  established,  unless  defeated  by  the  first 
commission.  The  first  commission  was  given  in  evidence  for  a  collateral  pur- 
pose. It  was  objected,  that  it  destroyed  the  plaintifis*  right  to  recover.  The 
Chief  Justice  thought  that  as  there  was  no  proof  of  any  thing  having  been  done 
under  the  first  commission,  the  action  was  properly  brought.  It  is  admitted  at 
the  bar,  that  if  the  first  commission  had  been  acted  on,  the  second  would  be 
void;  and  it  would  be  necessary  to  apply  to  the  Lord  Chancellor  to  supersede 
tiie  first.  But  the  question  is,  whether  it  is  necessary  to  apply  to  the  Lord 
Chancellor  to  supersede  in  a  case  where  the  first  commission  has  not  been  acted 
on.  The  counsel  for  the  defendant  go  farther;  they  say  that  the  onus  is  on  the 
party  producing  the  commission,  to  show  that  it  was  not  in  force.  But  since 
it  was  produced  for  the  purpose  of  showing  a  date  only,  I  think  it  was  incum- 
bent on  those  who  would  set  up  the  first  commission  to  show  it  had  been  acted 
*lftl1  ^P^*^'  and  that,  otherwise,  there  is  no  need  of  superseding  *it.  The 
J  Lord  Chancellor,  in  Ex  parte  Bullen,  1  Ro.  By.  Ca.,  says,  "A  second 
commission,  while  a  first  is  existing,  is,  strictly  speaking,  void ;  but  such  com- 
mission can  only  be  set  up  against  a  subsequent  one,  when  it  is  in  legal  opera- 
tion.*' Under  the  circumstances,  I  think  the  Lord  Chief  Justice  was  right,  and 
that  this  rule  must  be  discharged. 

Park,  J.  In  Ex  parte  Bullen,  Lord  Eldon  supposes  that  two  commissions 
may  co-exist.  And  in  Ex  parte  Mason,  1  Ves.  &  Bea.  160,  he  goes  through 
the  whole  history,  from  Lord  Hardwicke'a  time,  and  says,  JiOrd  Hardmcke 
contrived  to  sustain  joint  and  separate  commissions,  co-existing  at  one  and  the 
same  time.  How,  if  the  prior  commissions  were  void,  could  they  all  be  thus 
co-existing  ?  It  appears  to  me,  that  this  prior  commission  cannot  be  set  up 
uutil  it  is  acted  upon. 

BuRRouGH,  J.  The  property  remained  in  the  bankrupt,  afler  issuing  this 
first  commission,  as  much  as  before  ;  there  is  no  reason,  therefore,  why  that 
commission  should  prevent  the  operation  of  the  second.  It  is  a  new  authority, 
and  nothing  else.  .  The  second  is  an  equal  authority,  emanating  from  the  same 
source,  with  the  same  powers.  It  is  the  duty  of  the  Lord  Chancellor  to  inquire 
vrhcther  the  first  commission  was  in  operation  or  not;  and  are  we  to  presume, 
when  he  issues  the  second,  that  he  did  not  satisfy  himself  that  the  first  was  not 
in  operation?  A  jury  ought  to  have  been  directed  to  presume  the  first  was  not 
acted  on ;  for,  otherwise,  the  chancellor  would  not  have  granted  a  second.  I, 
*1821  *^^r^^^^^  think  that  the  Lord  Chief  Justice  has  acted  rightly,  and  that 
-^  the  rule  must  be  discharged. 

Rule  discharged. 
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HILL  et  ux.  V.  YATES  et  al. 

[2  Moore  80.  S.  C] 

In  uciions  of  trespass  and  false  imprisonment  the  question  of  reasonable  and  probable  cause 
for  the  apprehension  of  the  plaintiff  cannot  be  left  to  the  jury. 

Trespass  for  assault  and  false  imprisonment.  The  defendants  pleaded  the 
general  issue,  and  also  justified,  under  the  15  Car,  2.  c,  2.  a.  2.  The  cause 
was  tried  before  Garrotv^  B.,  at  the  last  assizes  at  Shrewsbury,  when  it 
appeared,  that  the  defendants,  one  of  whom  was  a  constable,  met  the  woman  at 
ni^ht,  near  a  hedge,  with  a  candle  and  lanthorn ;  they  took  her  to  a  public 
house,  and  the  next  day  took  her  before  a  magistrate ;  when  Votes  said  it  was 
lier  second  or  third  offence,  she  did  not  deny  it.  There  was  no  evidence  at  all 
that  the  hedge  had  been  broken,  or  that  the  woman  had  stolen  wood.  Garrow, 
B.,  told  the  jury,  that,  if  the  defendants  had  shown  that  they  had  any  reasonable 
or  probable  cause,  they  were  entided  to  a  verdict.  The  jury  found  a  verdict 
for  the  defendants. 

Copley n  Serjt.,  had  obtained  a  rule  nisi  to  have  this  verdict  set  aside,  and  a 
new  trial  granted,  on  the  ground  that  the  question  of  reasonable  and  probable 
cause  should  not  have  been  left  to  the  jury  ;  as  that  was  matter  of  law. 

Lois,  Serjt.,  now  showed  cause.  The  15  Car,  2.  c.  2.,  gives  authority  to 
imprison  on  suspicion.  Reasonable  *and  probable  cause,  strictly  speak-  r«iQq 
ing,  does  not  refer  to  trespass  ;  but  the  question  is,  whether  the  defend-  L 
ants  had  reasonable  suspicion  :  and  the  judge  left  the  question  of  suspicion  to 
the  jury.  [_Burrough,  J.  What  tlie  judge  left  to  the  jury  was,  not  whether 
they  suspected,  but  whether  they  had  reasonable  and  probable  cause,  which 
ought  never  to  be  left  to  the  jury.] 

Dallas,  J.  Reasonable  and  probable  cause  being  matter  of  law,  was  matter 
on  which  the  learned  judge  might  have  decided  ;  but  it  ought  not  to  have  been 
left  to  the  jury,  and  they  ought  not  to  have  been  asked  whether  they  thought 
there  was  reasonable  and  probable  cause.  I  think  there  must  be  a  new  trial, 
in  order  that  the  judge  may  distinctly  say,  whether  he  holds  that  there  is  ground 
for  reasonable  and  probable  cause,  stnd  pronounce  his  direction  thereon. 

Park,  J.,  and  Burrouoh,  J.,  concurred. 

Rule  absolute. 


BENETT  v.  costar. 

[2  Moore  83.  S.  C] 

1.  A  common  of  fishery  is  not  correctly  described  by  nlleE^ing  it  to  be  a  common  fishery. 

2.  Proof  of  the  owner's  ri^ht  to  fish  opposite  his  own  land,  ad  medium  JHum  aquat  cannot 
be  given  under  a  plea  ot  a  common  of  fishery. 

3.  \Vhere»  in  an  action  of  trespass  to  a  fishery,  the  jury  find  the  defendant  justified  on  one 
issue,  and  state  the  right  under  which  they  found  him  justified,  such  a  linding  may  bo 
treated  as  a  special  verdict. 

'  Trespass,     For  breaking  and  entering  plaintiif's  close,  covered  with  water, 
and  carrying  away  his  iish  there  found.     Pleas,  that  the  close  was  the  close 
*of  one  ff^.  A,,  and  that  defendant  fished  as  his  servant.     The  plaintiff  r^yc^A 
in  his  replication  newly  assigned  by  setting  out  the  abuttals  of  plaintiff's   L 
close  covered  with  water,  and  specifying  the  exact  spot  of  defendant's  trespass. 
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The  defendant  pleaded  thereto,  that  the  loais  newly  assigned,  was  the  close  of 
jr.  A,,,  and  that  defendant  fished  thefa'as*.  his  seri'ant;  next,  that  the  close  was 
the  soil  and  freehold  of  W.  A,^  and  that'fjefandant  entered  as  his  servant ;  and 
that  jy,  A.^  and  all  those  whose  estitc  ^(^'Irad,  had  and  still  ought  to  have  a 
cofiimon  Jishery  in  the  said  part  of  the  closKin  which,  &c.;  and  had  heen 
accustomed  to  take  and  carry  away,  and  stiir«of  jrijrht  ought  to  catch  and  carry 
away,  by  himself  and  his  servants,  fish  from  ti{na*(e  time,  found  in  the  said 
fishery,  every  year,  at  all  times  of  the  year,  af.  pieasuce,  as  belonging  and 
appertaining  to  the  said  land,  with  the  appurtenances >*'for  which  reason,  the 
defendant,  as  the  servant  of  fV,  A.,  and  by  his  commaA^l,  hfokfi  and  entered  the 
same  close,  in  the  same  part  thereof,  in  which,  &c.,  and  fiali^^therein  for  fish, 
in  the  common  fishery  of  fV.  A,f  and  the  fish  there  found'H^^ttk  and  carried 
away,  as  being  the  fish  of  the  said  common  fishery^  as  he*  lawfully  might. 
Replication  to  the  first  plea  to  new  assignment,  traversing  that  the  Jq<^  jnewiy 
assigned  is  tlie  close  of  PV,  A,  Issue  thereon.  To  the  second  f^l^a  jt).*new 
assignment,  traversing  fV.  A.^s  alleged  common  fishery  over  the  locui'newly 
assigned.     Issue  thereon. 

At  the  trial  before  Burroughs  J.,  at  the  Wiltshire  summer  assizes,  1817,  the 
plaintiff,  who  was  lord  of  the  manor  of  Enford^  gave  in  evidence  several  ancient 
grants  to  his  ancestors,  relating  to  that  manor,  in  which  the  locus  in  quo  was 
feituate.  These  grants  extended  over  a  period  from  13  iJdtv.  I.  to  12  Jac.  I., 
and  comprised,  among  other  things,  a  grant  of  free  warren  of  all  wastes,  waters,* 
*1851  ^^^''^^^v  fisheries,  and  royalties  of  fishing,  within  *the  manor  of  Enford : 
^  he  also  gave  in  evidence  two  presentments  of  the  jury  of  the  manor 
court,  signed  by  the  defendant  as  juryman,  stating  the  exclusive  right  of  the  lord 
of  the  manor  to  the  fishery  within  the  said  manor.  The  plaintilTs  witnesses, 
on  cross-examination,  stated  that  the  persons  under  whom  the  defendant  claimed 
were  owners  of  tlie  land  on  one  side  of  the  river,  and  that  they  and  their  servants 
had  been  always  in  the  habit  of  fishing  in  all  parts  of  the  river,  and  not  merely 
on  the  half  of  it  nearest  their  own  land ;  and  though  at  times  forbidden  by  the 
plaintiff's  servants,  they  had  never  desisted  on  that  account.  Burroughs  J., 
told  tlic  jury  that  the  question  was,  whether  the  plaintiff  had  made  out  his  claim 
to  an  exclusive  right  to  fish  ?  that  the  grants  were  of  little  weight  without  usage; 
that,  in  tlie  right  of  fishing  set  up  by  the  defendant,  by  the  phrase  of  a  common 
fishery,  might  be  intended  to  mean  a  common  of  fishery :  it  did  not  appear  that 
any  one  eke  had  fished  on  the  same  spot,  so  as  to  make  out  that  right,  though 
he  had  by  fishing  across  the  stream,  fished  beyond  the  filum  aqux,  the  boundary 
to  which  his  property  in  the  land  entitled  him  to  fish.  The  jury  found  a  verdict 
for  the  defendant  on  the  common  of  fishery ;  and  for  the  plaintiff,  on  the  other 
issues ;  and  stated  as  the  ground  of  their  verdict,  that  tlie  defendant  had  a  right 
to  fish  opposite  his  own  land. 

Copley,  Serjt.,  had,  on  a  former  day,  obtained  a  rule  nisi  to  enter  judgment 
fur  the  plaintiff,  notwithstanding  the  finding  for  the  defendant  on  the  last  plea 
to  the  new  assignment,  or  to  enter  a  verdict  for  the  plaintiff  on  that  issue,  or 
for  a  new  trial,  on  the  ground  as  to  the  first  alternative,  that  the  plea  having 
claimed  a  common  fishery  instead  of  a  common  of  fishery  was  bad,  and  that  the 
plaintiff  was  therefore  entided  to  judgment  on  the  whole  record ;  as  to  the 
^1661  ^^^^"^«  ^^^^  ^^^^  verdict  *was,  in  effect,  a  special  verdict,  and,  therefore, 
-^  might  be  entered  for  tlie  parly  entided  upon  the  facts  found ;  and,  as  to 
the  third,  that  the  verdict  on  this  issue  was  contrary  to  the  evidence,  and  ought 
to  have  been  for  the  plaintiff,  which  entided  him  to  a  new  trial. 

Fell,  Serjt.,  now  showed  cause,  and  contended  as  to  the  first  point,  that  the 
plea  was  not  bad,  because  a  common  fishery  was  a  common  of  fishery ;  and 
he  cited  Tm.  Ab,  Piscary,  C,  which  commences  thus,  "Piscary  is  threefold^ 
neparalis,  libera^  et  communis ;^^  also  Smith  v.  Kemp;\  in  all  of  which,  com- 

t  Salk,  637.  S,  C.  4  Mod,  187.  Skin.  342. 
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munta  piscaria  is  the  expression  used  fqr  coYiunon  of  fishery.  He  also  referred 
to  some  precedents  in  the  collectioo  ^^'Gibbs,  C.  J.;  one  signed  by  Serjt. 
Burlandi  in  which  a  party  prescribes'jbr'a  common  fisliery.  As  to  the  second 
point,  that  the  foreman  of  the  jur^^b^dlno  right  to  bind  the  rights  of  the  parties, 
in  the  manner  he  had  done,  by/fhe  special  verdict  on  the  notes ;  and  as  to  the 
third  point,  that  the  whole  F<eigbt'  of  the  evidence,  with  the  exception  of  the 
written  documents,  was  iaY^v^f  of  the  defendant. 

BuRRouGH,  J.  A?  to'ihe*  first  point,  the  old  entries,  Uber  Jntrationumj 
Sastall,  &c.f  have  compmniam  piacarix,  A  common  fishery  may  mean  for 
all  mankind,  as,  u^Hie  ^a,  a  general  right  which  cannot  be  traversed.  But,  as 
in  this  case,  na  f)^.(?an  doubt  what  was  meant  to  be  said,  I  think  there  should 
be  leave  to  ametfcC**  As  to  the  second  and  third  points,  if  the  jury  found  their 
verdict  on  (h«4pt>und  that  was  stated,  viz.  that  the  defendant  had  a  right  to  fish 
opposi^tqrUsVwn  land,  the  verdict  ought  to  be  for  the  plaintiff;  for  this  user 
wouUi'-poi 'support  a  common  of  fishery,  but  a  right  of  a  *wholly  rtig^ 
different,  sort,  which  was  not  stated  on  this  record :  but,  as  the  jury  ^ 
have  not  distinguished  between  these  two  rights,  there  should  be  a  new  trial. 

Dallas,  J.  As  to  the  first  point,  a  common  of  fishery  is  a  right  in  common 
with  certain  other  persons  in  a  particular  stream.  Though  text- writers  have 
used  the  terms  communem  piscariam  and  communiam  piscariss  indififerently,  a 
common  fishery  extends  to  all  mankind.  The  defendant  should  have  leave  to 
amend,  by  introducing  the  word  of.  As  to  the  second  and  third  points,  there 
is  no  doubt  that  the  verdict  would  stand  good  as  a  special  verdict,  if  all  the  jury 
were  agreed;  but  as  it  it  a  question  whether  all  were  agreed,  I  think  there  should 
be  a  new  trial,  with  leave  to  amend  by  inserting  the  word  **of"  without  costs. 

Park,  J.,  concurred*. 

Rule  for  a  new  trial  made  absolute  accordingly. 


GENT  et  al.  v.  ABBOTT  and  MAITLAND. 

[2  Moore  87.  S.  C] 

A  capiat  guare  elausum  f regit  issued  against  A.  and  JS.,  with  an  ac  etiam  in  debt,  upon 
which  A.  was  arrested.  A  special  original  in  debt,  a  capiag,  aliaSf  and  pluries^  and  writs 
of  exigent  issued  against  both  ;  there  was  a  tupersedeaa  as  to  ^..  and  a  exigent  returned, 
that  S.  was  outlawed  on  the  23d  of  October  ;  and  on  the  26th  of  November ^  a  declaration 
in  debt  was  delivered  against  A.,  entitled  of  Trinity  term,  averring  the  outlawry  of  B.: 
Held,  that  the  delivery  of  the  declaration  was  regular,  but  that,  as  it  was  entitled  pre- 
viously to  the  outlawry,  it  was  wrong.  The  court,  however,  allowed  it  to  be  amended 
on  payment  of  costs. 

BosANQUET,  Serjt.,  had  obtained  a  rule  nisi,  that  the  proceedings  in  tliis 
^action  should  be  set  aside  for  irregularity. 

*Best,  Serjt.,  on  a  subsequent  day,  showed  cause,  and  the  court  r«ioo 
having  referred  to  the  secondary,  ^ 

Dallas,  J.,  now  delivered  judgment.!  A  writ  of  capias  quart  clausum 
fregit  was  issued  by  the  plaintiffs  against  boih  tlie  defendants,  directed  to  the 
sheriff  of  Middlesex^  with  an  ac  eliam  in  debt,  reiurnahle  on  the  morrow  of  tlie 
Holy  Trinity,  Upon  this  writ  the  defendant  Abbott  was  arrested,  and  justified 
bail.  A  special  original  in  debt  was  issued  against  both  the  defendants;  a 
special  capias  against  both,  returnable  in  five  weeks  oi  Easter;  an  alias  against 

t  The  facts  of  this  cose,  and  the  objections  which  were  made,  are  so  fully  disclosod  in 
the  judgment  of  the  court,  that  it  has  been  considered  unnecessary  to  state  them. 
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both,  returnable  on  the  morrow  of  the  Holy  Trinity ;  a  pluriea  against  both, 
returnable  in  three  weeks  of  the  Holy  Trinity;  and  writs  of  exigent  were 
issued  against  both,  returnable  on  the  morrow  of  All  SouU.  There  was  a 
iftfpersedeaa  as  to  Abbott^  and  an  exigent  returned,  that  Maitland  on  the  23d 
of  October^  4'c.,  was  demanded,  did  not  appear,  and  was  thereupon  outlawed ; 
and  on  the  26th  of  November  last,  a  declaration  in  debt  on  the  original,  entitled 
of  Trinity  term,  against  Abbott  only,  containing  an  averment,  that  Maitland 
had  been  outlawed  in  this  suit,  was  delivered. 

To  these  proceedings  it  has  been  objected;  first,  that  the  declaration  was 
irregular,  as  not  being  founded  on  the  process  on  which  Abbott  was  arrested ; 
secondly,  that  there  is  no  connection  between  the  original  and  the  process  on 
which  he  was  arrested;  and,  thirdly,  that  the  declaration  should  have  been 
entided  of  Michaelmas  term  and  not  of  Trinity  term,  which  was  previous  to 
the  outlawry  of  Maitland,  Upon  reference  to  the  prothonotaries  and  the  other 
oiTicers,  they  agree  that  this  outlawry  has  been  according  to  the  regular 
*189n  practice  of  the  *courL  An  ou  da  wry  cannot  take  place  on  process  with 
-^  an  ae  etiam;  and  the  writs  on  which  this  oudawry  is  grounded,  being 
originals,  contain  no  clause  of  ac  etiam.  That  clause  was  introduced  by  rule 
of  court,  to  prevent  the  repetition  of  the  special  cause  of  action  in  a  common 
writ.  The  declaration  is  founded  on  the  original  on  which  Maitland  was  out- 
lawed. The  writ  with  tlie  ac  etiam  on  which  Abbott  was  arrested,  and  put  in 
bail,  was  issued  only  to  bring  him  into  court.  Abbott  being  brought  into  court, 
the  purpose  of  the  writ  is  answered;  and  when  in  court,  a  defendant  may  be 
declared  against  in  any  cause  of  action.  The  effect  of  the  plaintiff's  declaring, 
in  a  cause  of  action,  differing  from  tlie  process,  would  be  the  discharge  of  the 
bail,  but  would  be  no  ground  for  setting  aside  the  declaration,  as  has  been  con- 
tended in  this  case. 

As  to  the  third  objection,  the  declaration  ought  to  have  been  entided  of 
Michaelmas  term,  and  is  wrong  as  it  now  stands. 

Under  the  circumstances,  the  court  allowed  it  to  be  amended  on  payment 
of  costs  .t 

t  See  patt,  304. 


•190]  *The  Corporation  of  ARUNDEL  v.  BOWMAN. 

[2  Moore  91.  S.  C] 

Breach  of  covenant  assigned  that  the  defendant,  to  wit.  on,  &c.,  and  on  divers,  to  wit, 
nincieen  other  days  between  that  day,  &c.,  did,  &.C., — Plea,  that  the  defendant  did  not 
on  the  several  days  in  the  declaration  mentioned,  &c.  Special  demurrer:  Held,  that 
the  plea  was  bad,  as  it  took  an  immaterial  traverse,  and  tied  the  plaintiff  down  to  prove 
breaches  on  all  the  particular  days  mentioned  in  the  declaration. 

This  was  an  action  of  covenant;  the  breach  assigned  was,  that  the  defendant, 
daring  the  demise,  to  wit,  on,  &c.,  and  on  divers,  to  wit,  nineteen  other  d«iys 
between  that  day,  &c.,  depastured  part  of  the  demised  premises  with  other 
cattle  than  sheep.  To  this  breach  the  defendant  pleaded,  that  he  did  not,  on 
the  several  days  in  the  declaration  mentioned,  depasture,  &c.  Special  demurrer, 
and  joinder. 

Dallas.  J.  The  time  is  laid  under  a  videlicet,  and  the  plaintiff*  is  not  bound 
to  prove  die  particular  days ;  then,  what  lias  the  defendant  traversed ; — that  he 
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depastured  the  premises  on  those  days,  not  that  he  depastured  them  modo  et 
forma,  thus  taking  an  immaterial  traverse,  and  tying  the  plaintiff  down  to  days 
and  times,  as  material  in  the  plea,  which  were  immaterial  in  the  declaration. 

The  court 9  however,  gave  the  defendant  leave  to  amend  on  payment  of 
costs. 

Best,  Seijt,  argued  for  the  defendant 


•BAXTER,  Demandant;  BAXTER,  Tenant;  HAWKINS  and       r*iQi 

BROWNE,  Vouchees.  L  ^^^ 

Recovery  amended  by  deed  to  lead  the  uses,  by  inserting  the  name  of  the  parish  of  A., 
where  the  recovery  was  of  lands  in  the  parishes  of  B.  and  C,  or  any  adjoining  town,  A. 
being  contiguous  to  B,  and  C. 

Lexs,  Serjt.,  moved  to  amend  this  recovery,  by  the  deed  to  lead  the  uses,  by 
inserting  the  parish  of  Chifnall,  on  the  affidavit  of  Browne,  that  he  was  seised 
of  an  estate  of  freehold  of  lands  in  the  parish  of  ChUhall,  in  the  county  of 
Salop,  which  appeared  by  the  deed  to  lead  the  uses  of  this  recovery  to  have  been 
intended  to  pass  by  a  recovery,  suffered  of  all  his  lands  in  the  parishes  of  Great 
Dawley  and  LiUishall  or  any  adjoining  town,  and  that  Chifnall  adjoined  GrecU 
Dawley  and  IMlUhalL 

Fiat. 


REiMNANT  v.  BREMRIDGE. 

[2  Moore  94.  S.  C] 

A.  as  administrator  of  P.,  the  lessee  of  certain  premises,  took  possession  of  them  on  B/s 
death,  but  paid  no  rent.  The  premises  proved  to  be  unproductive,  and,  after  eight 
months,  A.  made  the  lessor  a  verbal  olTcr  to  surrender  them.  In  an  action  brought 
against  A,,  in  his  own  right,  for  rent  due  after  the  decease  of  B.:  Held,  that  A.  was 
not  chargeable. 

Assumpsit  for  the  use  and  occupation  of  land  and  premises  by  the  defendant. 
Plea,  general  issue. 

At  the  trial  before  Gibbs,  C.  J.,  at  the  Middlesex  sittings,  in  last  Trinity 
term,  it  appeared,  that,  by  an  agreement  dated  the  16th  of  March,  1807,  the 
then  owners  of  the  premises  agreed  to  grant  a  lease  of  them  to  John  Brem- 
ridge,  since  deceased,  for  sixty-eight  years  and  three-quarters.  John  Bretn- 
ridge  died  in  possession  of  the  premises  *in  November,  1814,  at  which  p^Q(> 
time  the  plaintiff  had  become  entided  to  the  reversion.  The  defendant  '-  '^ 
administered  to  John  Bremridge,  and  on  the  6th  of  February,  1815,  paid  to 
the  plaintiff  one  year  and  a  half's  rent  due  on  the  25tli  of  J)ecember,  1814, 
which  was  after  the  intestate's  death.  On  the  30th  of  December,  1814,  the 
defendant  sold  forty  thousand  bricks  from  off  the  premises,  and  caused  a  board 
to  be  put  up,  and  to  remain  on  the  premises  for  several  months,  denoting,  that 
the  ground  was  to  be  let  or  sold,  and  referring  for  information  to  the  defendant's 
agent.     No  ofier  was  made  by  the  defendant  to  give  up  the  premises  to  the 
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plaintiff  until  eight  months  after  the  intestate's  decease,  and  then,  only  a  verbal 
offer  was  made.  The  estate  was  insolvent,  and  the  defendant  had  received  no 
profits  from  the  premises. 

The  jury  found  a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  court, 
whether  there  was  sufficient  evidence  to  maintain  the  action ;  and  whether  the 
verbal  offer  to  give  up  the  premises  was  sufficient  in  law?  If  the  court  should 
be  of  opinion  against  the  plaintiff,  a  nonsuit  to  be  entered. 

Jjens^  Seijt.,  in  last  Trinity  term,  had,  accordingly,  obtained  a  rule  nisi  for 
setting  aside  the  verdict,  and  entering  a  nonsuit ;  and,  in  Michaelmas  term, 

Besty  Serjt,  showed  cause.  He  observed,  that  the  whole  question  was, 
whether  an  administrator  could,  af\er  eight  months'  occupation,  renounce  the 
lease.  The  defendant  merely  says  that  the  estate  is  insolvent,  and  that,  there- 
fore, he  shall  give  up  tlie  term.  On  this  short  ground  the  plaintiff  is  entitled  to 
judgment,  for  a  lease  cannot  be  put  an  end  to  in  that  manner.  Besides,  the 
defendant,  as  an  administrator,  cannot  refuse  this  term,  for  it  is  stated  in  Comyns* 
•Idtl  J^'^g^t*  Administration,  B,  10,  "if  the  testator  had  a  term  for  years, 
^  this  vests  in  the  executor  or  administrator,  and  he  cannot  refuse  it, 
though  it  is  worth  nothing."  In  Bolton  v.  Canham^  Pollexfen,  125,  every 
case,  from  the  year-books  downwards,  is  cited  and  commented  on,  and  the 
liability  of  an  executor  for  rent  is  fully  discussed.  Pollexfen  says,  "  the 
executorship  is  entire,  and  he  cannot  divide  it ;  he  must  take  all  or  leave  all.*' 
He  considers  the  case  both  on  principle  and  authority,  and  it  runs  with  this. 
Here  the  administrator  takes  to  the  premises,  pays  rent  for  a  time,  and,  at 
length  says,  he  will  keep  them  no  longer.  He  cannot  do  this  ;  he  must  take 
all  or  none.  In  Billinghurst  v.  Spearman,  1  Salk.  297,  Holty  C.  J.,  says, 
**•  an  executor  cannot  waive  for  the  term  only,  he  must  renounce  the  executor- 
ship in  totOj  or  not  at  all."  Lyddall  v.  Bunlapp,  I  Wils.  4,  is  not  an  authority 
against  the  plaintiff:  that  case  was  never  decided.  There  is  an  ulierius  con- 
cilium  at  the  end  of  it,  and  the  defendants  were  sued  as  executors.  The 
defendant  has  not  that  election  which  the  assignees  of  a  bankrupt,  for  reasons 
peculiar  to  the  bankrupt  laws,  have  ;  he  cannot  split  his  office  ;  he  cannot  take 
time  to  choose ;  he  must  instantly  elect  to  take,  or  reject  the  intestate's  estate 
altogether. 

LenSj  Serjt,  in  support  of  the  rule,  admitted  that  an  executor  must  either 
renounce  the  executorship  or  accept  the  term  with  it,  but  urged,  that  the  question 
here  was,  whether  he  is  bound  to  pay  rent  for  this  term ;  whatever  interest  the 
deceased  had  is  undoubtedly  cast  upon  the  defendant ;  but  it  was  a  mistake  to 
say,  that  he  had  paid  rent  for  part  of  the  time  and  then  refused.  The  defendant 
paid  rent  up  to  the  time  of  the  decease  of  the  intestate  and  no  more ;  and,  thcre- 
•  1Q4.1  '^^^*  ^^^^  circumstance  *does  not  exist  on  which  the  plaintiff  has  relied 
-^  so  much,  viz.,  that  there  had  been  a  payment  of  rent  by  the  defendant, 
which  had  become  due  since  the  intestate's  decease.  Billinghurst  v.  Spear' 
tnem,  goes  far  to  show,  that  an  executor  is  liable  no  further  than  he  has  assets. 
{Burroughs  J.  This  action  is  not  brought  to  charge  the  defendant  as  executor.] 
It  is  admitted,  that  if  any  one,  not  administrator  or  executor,  were  charged  as 
assignee,  he  would  be  liable;  and,  though  the  defendant  is  here  charged  as 
assignee,  and  not  as  administrator,  yet  he  shall  not  be  in  a  worse  situation 
because  the  plaintili*  has  sued  him  in  a  wrong  character.  [^Burroiigh,  J. 
Then,  ought  not  that  to  have  been  pleaded  specially  ?]  As  the  defendant  is  not 
sued  as  administrator,  it  is  open  to  him  to  show,  under  the  general  issue,  tint 
he  is  only  chargeable  as  executor  or  administrator,  and  that  he  has  no  assets  to 
render  him  liable  as  such.  In  Billinghurst  v.  Spearman,  it  was  held,  that  a 
defendant,  sued  as  executor,  might  plead  no  assets,  and  that  the  premises  were 
of  less  value  than  the  rent.  This  the  defendant  would  have  pleaded  if  lie  had 
been  properly  sued  as  administrator ;  but  as  he  is  sued  wrongfully,  he  can 
show  it  in  evidence  under  the  general  issue.  If  land,  which  an  exemitor  holds 
as  executor,  be  not  worth  the  rent  beyond  the  assets,  he  is  not  liable  to  the 
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rent ;  and  an  insolvent  estate,  which  yields  nothing,  is  not  to  charge  him  with 
the  rent,  In  Buckley  v.  Pirkj  1  Salk.  316,  Parker,  C.  J.,  held,  that  if  the 
executor  of  a  lessee  enters,  the  lessor  may  charge  him  as  assignee  for  the  rent 
incurred  aAer  his  entry  ;  and  that,  if  the  rent  be  of  less  value  than  the  lands,  as 
the  law  prima  facie  supposes,  so  much  of  the  profits  as  suffices  to  make  up 
tiie  rent  is  appropriated  to  the  lessor,  and  cannot  be  applied  to  any  thing  else  ; 
and,  therefore,  in  such  case,  *the  defendant  cannot  plead  plene  adminis'  r^tgs 
travit,  for  that  confesses  a  misapplication,  since  no  other  payment  out  ^ 
of  the  profits  can  be  justified  till  the  rent  be  answered.  In  this  case,  there 
were  no  profits ;  the  premises  were  mere  vacant  ground.  All  the  cases  cited 
by  Mr.  Serjeant  WiUiams,  in  his  note  to  the  case  of  Jevena  v.  Harridge, 
1  Saund.  1.  n.  1,  go  on  the  distinction  which  there  is  between  assignee  and 
executor.  They  show,  that  if  the  profits  of  the  land  do  not  amount  to  the 
value,  the  defendant  is  not  bound  to  pay  more  than  the  profits.  If  there  are  no 
profits,  he  need  pay  nothing ;  he  is  not  to  be  absolved  from  his  relation  of 
tenant,  but  from  his  payment  of  rent;  and  if  the  lessor  chooses  to  charge  liini 
as  assignee  generally,  he  is  at  liberty  to  show  what  sort  of  assignee  he  is.  As 
to  the  oflfer  to  give  up  the  term,  there  is  no  law  which  requires  that  it  should  bo 
in  writing. 

The  court  expressed  a  wish  to  consult  the  chief  justice,  who  had  tried 
the  cause. 

Cur.  adv.  vulL 

Dallas,  J.,  now  delivered  the  judgment  of  the  court.  This  was  an  action 
for  use  and  occupation,  and  the  defendant  can  only  be  liable  as  the  personal 
representative  of  his  brother,  who  died  intestate.  The  plaintififsued  the  defend- 
ant generally,  and  did  not  describe  him  as  an  administrator  in  the  declaration, 
lie  must,  therefore,  be  considered  to  have  made  his  election,  and  charged  the 
defendant  as  an  assignee.  Some  evidence  was  given  at  the  trial,  that  the 
defendant  had  taken  possession  of  the  premises  after  the  death  of  the  intestate, 
and  that,  eight  months  after  the  death,  he  offered  by  parol  to  give  up  possession 
of  the  premises,  or  surrender  the  interest  to  the  plaintiff;  but  that  the  plain  tifi* 
*had  taken  no  notice  of  such  oflfer,  as  it  was  not  made  in  writing.  It  r^ign 
is  quite  clear,  that  the  plaintiff,  not  having  sued  the  defendant  as  an  *- 
administrator,  could  not  recover  from  him  in  that  capacity ;  and  it  is  equally 
clear,  that,  if  the  defendant  were  not  in  possession,  he  could  not  be  liable  to 
discharge  the  rent  de  bonis  propriis.  For,  in  the  first  place,  he  might  have 
pleaded  that  the  premises  were  of  less  value  than  the  rent ;  and,  secondly,  that 
he  had  no  assets.  It  is  unnecessary  to  determine,  whether  it  was  requisite  for 
him  to  plead  the  latter,  as  it  was  not  proved  that  the  defendant  had  such  assets. 
The  only  question  then  is,  whether  he  can  be  considered  as  having  taken  posses- 
sion of  the  premises  or  not  ?  The  note  of  Mr.  Serjeant  HHlUams  goes  to  show, 
that,  if  the  defendant  had  failed  in  proving  that  the  premises  had  been  produc- 
tive of  no  profit,  he  might  then  have  shown  that  he  had  no  assets ;  and  that,  if 
the  premises  were  of  less  value  than  the  rent,  he  was  not  bound  to  plead  it 
specially,  but  might  have  the  benefit  equally  by  giving  it  in  evidence.  It  was 
clearly  proved  at  the  trial,  that  he  had  derived  no  benefit  from  the  premises  in 
question.  The  court  at  first  doubted  whether,  as  it  appeared  he  had  taken 
possession,  it  was  necessary  that  he  should  surrender  the  premises  to  the  plaintiff 
by  an  instrument  in  writing ;  but  we  are  now  of  opinion,  that  the  ofier  to  give 
up  the  possession  by  parol  was  sufficient,  and  consequendy,  that  a  surrender  in 
writing  was  unnecessary,  and  that  the  rule,  therefore,  must  be  made  absolute. 

Rule  absolute  accordingly. 
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•BRUIN,  Demandant;  BLIZARD,  Tenant;  MILLER,  Vouchee. 

Retarn-day  of  the  writ  in  a  recovery,  returnable  in  the  last  term,  amended,  and  the 

recovery  allowed  to  pass,  as  of  the  present  term. 

In  this  recovery,  Frere^  Serjt.,  moved  to  amend  the  return-day  of  the  writ, 
which  was  returnable  on  the  morrow  of  ^U  SouU^  in  last  Micfutelmas  term. 
The  parties  were  resident  at  Cheltenham  Spoffbrth,  near  fVlieatherbij^  the 
acknowledgment  was  taken  on  the  25th  of  November^  and  the  papers  were  sent 
back  on  the  2d  of  December^  too  late  for  that  term.  It  was  prayed  that  the 
return  might  be  altered,  so  that  the  recovery  might  pass  as  of  this  term. 

Bat. 


BRAY  V.  FREEMAN. 

[2  Moore  114.    S.  C] 

The  declaration  stated  that  it.  was  indebted  to  the  plaintiff  in  a  certain  sum,  to  wit,  261, 
Ids.  6d.,  being  the  balance  of  a  certain  larger  sum,  that  in  consideration  that  the  plainiifT 
would  forbear  to  sue  A.f  the  defendant  undertook  to  accept  the  bill  for  the  said  balance 
of  26L  13«.  6d.  The  actual  balance  due  was  only  262.:  Held,  that  although  the  sum  in 
the  statement  of  the  contract  was  not  loid  under  a  videlicet,  yet,  as  it  referred  to  the 
inducement  where  the  sum  was  laid  under  a  videlicet  and  as  the  substance  of  the  contract 
was  to  pay  the  balance  due,  there  was  no  variance. 

A^vxpsiT.  The  first  count  stated,  that  Samuel  Freeman,  the  father  of  the 
defendant,  was  indebted  to  the  plaintiff  in  a  certain  sum,  to  wit,  26/.  I3s.  6(/., 
being  the  balance,  or  residue  remaining  unpaid  of  a  larger  sum,  to  wit,  45/.  49. 
^iflftl  ^^''  before  then  *due  from  Samuel  Freeman  to  the  plaintiff,  upon  a  bill 
-^  of  exchange,  drawn  by  the  plaintiff  upon,  and  accepted  by,  Samuet 
Freeman,  for  payment  at  three  months,  to  the  order  of  the  plaintiff,  of  the  said 
sum  of  45/.  4s,  6d,,  and  of  which  said  sum  of  45/.  4«.  6r/.,part  had  before  been 
paid  and  satisfied  to  the  plaintiff,  leaving  such  balance  as  aforesaid  due  to  the 
plaintiff.  That  Samuel  Freeman  being  so  indebted  to  the  plaintiff,  and  the 
said  balance,  or  sum  of  26/.  139.  6d,  remaining  unpaid,  the  plaintiff  was  about 
to  sue  Samuel  Freeman  for  the  recovery  of  the  said  sum  of  26/.  135.  6:/., 
whereof  the  defendant  had  notice ;  that  in  consideration  of  the  premises,  and 
tliat  the  plaintiff,  at  the  request  of  the  defendant,  would  forbear  to  sue  Samuel 
Freeman  for  the  recovery  of  the  said  balance,  or  sum  of  26/.  IBs,  6r/.,  and  would 
draw  a  bill  of  exchange  on  the  defendant,  to  bear  date  the  day  and  year  last 
aforesaid,  and  to  be  made  payable  at  six  weeks  after  date,  for  the  amount  of  the 
said  balance,  or  sum  of  26/.  139.  6(f.,  the  defendant  undertook  to  accept  such 
bill ;  that  the  plaintiff  did  forbear  to  sue  Samuel  Freeman  for  the  recovery  of 
the  said  balance  of  26/.  139.  6d,;  that  he  drew  the  bill  on  the  defendant,  and 
presented  the  same  to  him  for  acceptance ;  yet  that  the  defendant  did  not  accept 
the  bill,  nor  had  he  paid  or  satisfied  the  plaintiff  the  said  balance  of  26/.  139* 
6c/.,  so  due  from  Samuel  Freeman  to  the  plaintiff. 

•  The  second  count  was  on  the  bill  of  exchange,  stating  an  acceptance  by  the 
defendant.  There  were  also  the  common  money  counts.  The  defendant 
pleaded  the  general  issue. 

At  the  trial  of  the  cause  before  Burroughs  J.,  at  the  Middlesex  sittings,  after 
last  term,  it  appeared  tliat  the  balance  due  from  Samuel  Freeman^  to  the  plain- 
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tiff  was  only  26/.     The  plaintiff  produced  a  note,  written  by  the  defendant, 
without  date,  in  the  following  terms : 

•"Mr.  Brai/,  n^^gg 

"If  you  will  draw  a  bill  at  six  weeks'  date  for  my  fathers'  balance,   ^ 
dating  it  to-day,  due  the  26tli  of  next  month,  I  will  accept  it. 

S.  W.  Freeman.'' 

The  plaintiff  accordingly  drew  a  bill,  and  sent  it  to  the  defendant  for  his  ac- 
ceptance. On  application,  a  few  days  afterwards,  the  defendant  refused  to 
return  it.  The  jury  found  a  verdict  for  the  plaintiff  for  20/.,  with  liberty  for 
the  defendant  to  move  to  set  it  aside,  and  enter  a  nonsuit,  on  the  ground  that 
tlie  plaintiff  had  not  proved  the  contract  as  laid  in  the  declaration. 

Vaugfian,  Serjt.,  on  a  former  day,  having  obtained  a  rule  nisi  to  that  effect. 

Best  J  Serjt.,  now  showed  cause,  and  contended  that  the  contract  was  prop- 
erly stated  in  the  first  count.  The  inducement  speaks  of  a  certain  sum,  to  wit, 
26/.  ids.  6d,  being  the  balance  of  a  certain  larger  sum,  and  tliough  the  sum  in 
tiie  subsequent  part  of  the  count  is  stated  without  a  videlicet,  yet  the  subsequent 
part  refers  to  the  first  part.  What  is  laid  under  a  videlicet  need  not  be  strictly 
proved,  and  the  subsequent  part  referring  to  the  prior  part,  the  said  balance  of 
26/.  ISs,  %d.  refers  to  the  balance  before  mentioned,  where  the  sum  of  26/.  135. 
6(/.  was  laid  under  a  videlicet.  The  whole  difficulty  arises  from  the  videlicet 
not  being  repeated  in  the  subsequent  part  of  the  declaration. 

Vaughan,  Serjt.,  in  support  of  the  rule.  The  contract  must  be  truly  stated. 
Bristow  v.  ff'right,  2  Dougl.  665,  King  v.  Pippet,  1  T.  R.  235.  The  court 
is  not  to  look  to  the  inducement  but  to  the  contract  itself.  It  ought  to  have 
been  averred,  •that  the  bill  was  for  the  amount  of  the  balance.  In  the  r^^ono 
contract  the  plaintiff  has  bound  himself  to  a  specific  sum,  and  he  ought  ^ 
to  have  proved  it  as  laid. 

Dallas,  J.  There  is  no  doubt  that  a  contract  must  be  proved  truly,  that  is, 
in  substance.  If  a  party  goes  beyond  the  substance  of  a  contract,  and  states  it 
precisely,  and,  in  that  precision,  it  differs  from  the  contract  proved,  it  is  a  vari- 
ance. The  question  is,  what  is  the  substance  of  this  contract?  It  is,  to  accept 
a  bill  for  the  balance  due  from  the  defendant's  father  to  the  plaintiff.  If  the 
averment  had  been  stated  in  the  contract  itself,  as  it  is  stated  in  the  inducement, 
it  clearly  would  not  have  bound  the  plaintiff  to  a  precise  sum ;  and  here  it  is, 
in  fact,  laid  under  a  videlicet,  for  it  refers  to  the  balance  aforesaid,  which  is  laid 
under  a  videlicet,  and,  therefore,  there  is  no  variance. 

Park,  J.,  and  Burrougu,  J.,  concurred. 

Rule  discharged 


HOGG  et  al.,  Assignees  of  DIXON  and   HECKMANN,  Bankrupts,  v. 

BRIDGES,  et  al. 

[2  Moore  122.  S.  C] 

A,  and  B.  were  partners.  A.  committed  an  act  of  bankruptcy,  and  afterwards,  but  before 
the  bankruptcy  of  J3.,  the  she riti' seized  goods  which  had  belon£[ed  to  A.  and  B.^  under 
an  execution  ai^ainst  them :  Held,  that  the  assignees  of  A,  and  B.^  under  a  joint  com- 
mission, could  not,  suing  as  such,  recover  A/s  share  of  the  property  therein. 

Assumpsit.  The  declaration  contained  the  usual  money  counts,  stating  the 
promises  to  have  been  made  to  the  bankrupts  for  money  due  to  them  before 
*ihe  bankruptcy,  and  also  counts  for  money  had  and  received  and  on  an  r»o/^| 
account,  stating  the  promises  to  have  been  made  to  the  plaintiffs  as  as-   I- 
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fiignees,  for  money  dae  to  them  after  the  bankruptcy.  The  defendants  pleaded 
the  general  issue. 

The  plainiifis,  as  assignees  under  a  joint  commission  of  bankmpt  issued 
against  Dixon  fy  Heckmann,  who  were  in  partnership,  sought  to  recover  against 
the  defendants,  the  late  sherl^  o(  Middlesex,  the  sum  of  1572/.  165.,  being  the 
amount  of  a  levy  received  by  them  under  a  writ  of  Jieri  facias,  issued  against 
the  bankrupts,  at  the  suit  of  Messrs.  Young  d*  Co, 

At  the  trial  before  Dallas,  J.,  at  the  London  sittings  after  the  last  term,  it 
appeared  that  the  levy  was  made  on  the  29th  of  May,  1817,  and  that  the  com- 
mission issued  on  the  6th  of  June,  following.  There  was  no  question  as  to 
Heckmann's  having  committed  an  act  of  bankruptcy  prior  to  the  29th  of  May, 
or  of  Dixon^s  having  committed  an  act  of  bankruptcy  aAerwards:  but  Dallas, 
J.,  left  it  to  the  jury  to  sAy  whether  Dixon,  had  committed  an  act  of  bank- 
ruptcy before  that  day ;  and  they  found  a  verdict  for  the  defendants. 

Lens,  Serjt.,  had  obtained  a  rule  nisi  to  set  aside  the  verdict,  and  enter  a  ver- 
dict for  the  plaintiifs  for  the  sum  of  766/.  Ss.,  being  a  moiety  of  the  sum  levied, 
on  the  ground  of  an  act  of  bankruptcy  having  been  proved  to  haye  been  com- 
mitted by  Heckmann. 

Best,  Serjt.,  now  showed  cause,  and  contended,  that  as  this  was  an  action 

by  the  assignees  of  Dixon  6^  Heckmann,  and  Dixon  was  not  proved  to  liave 

commiited  an  act  of  bankruptcy  before  the  cause  of  action  accrued,  the  plain- 

^12021   ^^^^  could  not  establish  their  title  to  recover  as  ^assignees  of  both,  and 

-^  he  cited  Ray  v.  Davies,  Ante,  134,  as  being  similar  to  the  present  case. 

Lens,  Seijt.,  in  support  of  his  rule,  contended,  that  the  act  of  bankruptcy  of 
Heckmann,  dissolved  the  partnership,  and  created  a  tenancy  in  common  between 
the  assignees  and  Dixon,  and  consequently  that  the  plaintiffs  were  entitled  to 
the  moiety.  Fox  v.  Hanbury,  2  Cowp.  445,  Smith  v.  Stokes,  I  East,  363, 
Smith  V.  Oriell,  1  East,  368.  That  as  assignees  of  both,  the  plaintiffs  had  a 
right  to  take  the  property  of  both,  and  also  the  property  of  each.  [Park^  J.  If 
assignees,  under  a  joint  commission,  declare  for  the  separate  property  of  one, 
they  must  declare  as  the  assignees  of  that  one,  Harvey  v.  Morgan,  2  Stark. 
iV'.  P,  C.  17. 

Per  curiam.  This  action  cannot  be  maintained,  and  the  rule  must  therefore 
be  discharged. 


MAINWARING  v.  BRANDON,  ct  al, 

[2  Moore.  125.  S.  C] 

A.  having  a  commission  from  B.  to  ship  tobacco,  employed  C.  os  his  broker,  and  directed 
him  to  buy  Porto  Rico  tahacco  t^f  the  heat  uuality.  C.  bought  tobacco  and  flhippcd  it  to  B.^ 
and  delivered  his  bought-note  to  A.  in  wnich  the  tobacco  was  described  ns  Forto  Rico 
tobacco  only.  B.  finding  the  tobacco  to  be  very  bad,  refused  ro  accept  it,  and  brought 
an  action  against  A,  and  recovered :  Held,  that  nn  action  lay  by  A.  against  C,  aiid  that 
A.' 9  acceptance  of  the  bought>note*wa8  not  a  waiver  of  his  directions  as  to  quality,  and 
that  the  proper  measure  of  damages  was,  not  the  mrre  difference  in  price  between  the 
tH'o  kinds  of  tobacco,  but  the  amount  of  the  damages  and  costs  recovered  in  the  action 
by  B.  against  A. 

Assumpsit  by  the  plaintiff,  who  had  employed  the  defendants,  as  brokers,  to 
buy  tobacco,  against  them  for  negligence  and  unskilfulness  in  the  purchase, 
»203l  *  whereby  the  plaintiff,  who  had  been  commissioned  by  Gevers  <J»  Co,, 
■^  to  ship  tobacco  for  them,  had  been  subjected  to  an  action  at  the  suit  of 
Gevers  df  Co,,  on  account  of  the  bad  quality  of  the  tobacco,  in  wiiich  action 
ihey  recovered. 

K 
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At  the  trial  before  Burroughs  J.,  at  the  London  sittings  after  the  last  term, 
It  appeared,  that  the  plaintiff  having  been  commissioned  to  ship  a  quantity  of 
tobacco  to  Holland,  for  Gevers  4*  Co,,  applied  to  the  defendants,  and  gave  them 
an  order  for  a  quantity  of  the  best  Porto  Rico  tobacco.  The  defendants  shipped 
tobacco,  and  delivered  to  the  plaintiff  the  following  bought-note : 

"Bought  by  order  and  for  account  of  Messrs.  Mainwaring  ^  Co,,  130  bales 
of  Porto  Pico  tobacco  of  Messrs.  Scott,  Bum,  fy  Co,,  at  I9d.  per  lb,,  at  land- 
ing weights,  with  customary  allowances,  payable  by  their  acceptance  at  two 
months.  Brandon,  ^  Sons"     ^ 

When  the  tobacco  arrived  in  Holland,  Gevers  <-  Co,  refused  to  receive  it, 
and  brought  an  action  against  the  plaintiff :  the  defendants  were  applied  to,  to 
furnish  the  plaintiff,  on  that  occasion,  with  a  defence  to  the  action.  It  was 
proved,  that  the  tobacco  was  of  very  bad  quality ;  it  was  old,  mouldy,  and  had 
the  dry  rot.  For  the  defendants,  it  was  objected,  that  the  action  ought  to  have 
been  brought  against  Scott,  Burn,  4*  Co, ;  and  also  that,  as  the  bought-note  did 
not  describe  the  tobacco  as  best  Porto  Pico  tobacco,  but  only  as  Porto  Rico^ 
the  plaintiff  had  notice  of  the  quality,  and  had  acquiesced.  Burrough,  J., 
thought  the  action  was  well  brought  against  the  defendants ;  and  that  although 
the  bought-note  was  not  so  full  as  the  order,  yet,  that  it  was  not  inconsistent 
with  it,  and  that  the  omission  might  be  supplied  by  evidence.  As  to  the  mea- 
sure of  'damages,  he  was  of  opinion,  that  the  plaintiff  was  entitled  to  p^oa^ 
recover  the  damages  and  costs  of  the  former  action.  The  jury  accord-  L 
ingly  found  a  verdict  for  the  plaintiff,  for  the  amount  of  Uiose  costs  and  damages. 

Copley,  Serjt.,  had  obtained  a  rule  nisi  for  setting  aside  this  verdict,  and 
having  a  new  trial ;  first,  because  this  action  would  not  lie  against  the  defend- 
ants; secondly,  because  the  receipt  of  the  bought-note  by  the  plaintiff  was  an 
acquiescence;  and  thirdly,  if  the  plaintiff  was  entitled  to  recover,  he  was  only 
entitled  to  the  difference  in  price  between  good  and  bad  tobacco. 

Lens  and  Best,  Serjts.,  now  showed  cause.  The  first  question  is  whether 
the  plaintiff  may  sustain  an  action  against  Brandon  <$*  Co.,  or  must  sue  Scott, 
Burn,  fy  Co,;  but  the  defendants  have  not  furnished  the  plaintiffs  with  any 
cause  of  action  at  all  against  Scott,  Burn,  {*  Co,,  and  they  are  not  in  fault  as 
to  any  one.  [Dallas,  J.  What  privily  of  contract  is  there  between  the  plain- 
tiff and  Scott,  Burn,  4'  Co,?]  It  is  not  contended,  that  a  broker  is  to  be  an 
insurer  of  the  quality  of  what  he  buys,  but  that  he  must  have  competent  skill, 
and  exercise  it.  Here  the  defendants  either  had  no  skill,  or  if  they  had,  they 
did  not  exercise  it ;  for  it  was  in  evidence,  that  the  tobacco  was  so  bad  that  even 
a  common  laborer  in  the  wharehouse  saw  the  defect,  and  if  any  one  had  bent  a 
roll,  the  rottenness  of  the  inside  would  have  been  instantly  discovered.  As  to 
the  bought-note,  that  is  not  the  contract  between  these  parties ;  it  only  states 
what  the  contract  was  between  the  defendants  and  Scott,  Bum,  fy  Co,;  and 
there  is  no  pretence  for  saying,  that  the  plaintiff  having  given  orders  in  the  most 
express  terms  to  buy  the  best  Porto  Rico  tobacco,  is  to  be  taken  to  have  waived 
all  directions  as  to  the  quality,  because  the  defendants  show  him  ^that  f-«oo«; 
they  have  purchased  Porto  Rico  tobacco.  The  defendants  admitted,  L 
over  and  over  again,  that  the  order  was  to  buy  the  best,  and  they  insisted  that 
they  had  bought  the  best ;  they  never  put  it,  as  they  do  now,  that  they  were 
justified  in  buying  inferior  tobacco.  It  is  completely  made  out,  that  the  defend- 
ants have  disobeyed  their  orders.  As  to  the  remaining  question,  the  defendants 
want  to  throw  the  tobacco  on  the  plaintiffs'  hands,  and  to  pay  only  the  difference 
in  price ;  but  they  are  not  entitled  to  do  so.  They  have  not  bought  the  article 
which  the  plaintiff  ordered ;  it  has  not  been  accepted;  therefore,  it  is  still  theirs; 
it  has  always  been  open  to  them  to  take  it ;  and  no  order  from  the  plaintiff  is 
necessary  for  that  purpose,  but  if  it  is,  the  plaintiff  is  willing  to  give  it.  At  all 
events,  the  plaintiff  is  not  bound  to  take  the  tobacco,  for  it  never  was  his ;  ho 
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waif  merely  the  correspondent  and  agent  of  Grevers  ^  Co.,  and  it  is  not  the 
property  of  Gevers  fy  Co.,  for  it  is  not  what  they  ordered. 

Copley,  "Serji. J  in  support  of  the  rule.  It  has  been  said,  that  there  is  no  con- 
tract between  the  plaintiff  and  Scoti,  Burn,  4*  Co.;  but  that  is  not  the  case,  for 
the  goods  were  not  bought  by  the  plaintiff  of  the  defendants,  but  of  Scott,  Burn, 
4*  Co.  The  contract  is  between  the  plaintilT  and  Scott,  Burn,  ^'  Co.,  and  is 
for  Porto  Rico  tobacco  :  that  imports  nothing  more  than  Porto  Rico  tobacco  of 
mechantable  quality :  the  plaintiff  accepted  that  contract,  and  must  be  bound  by 
his  own  acceptance,  thus  waiving  his  former  order,  not  by  the  act  of  Brandon 
4'  Co.,  but  by  his  own  act.  Had  the  plaintiff  objected  at  the  time,  the  goods 
would  never  have  been  delivered ;  the  defendants  would  have  gone  back  and 
rectified  the  error ;  but  now,  they  have  a  right  to  say,  that  the  plaintiff  has 
waived  'his  former  instructions,  and  must  be  taken  to  have  adopted  this  new 
^'^ori   c^'^^^c^  ^^Q^  ^  ^^^^  received  the  goods  upon  it.     It  is  not  pretended, 

^  that  these  good  disagree  with  the  contract  with  Scott,  Burn,  4*  Co., 
and  if  they  are  not  liable  to  an  action  a  fortiori,  the  defendants,  as  brokers, 
cannot  be.  It  would  be  an  extreme  hardship  if  a  broker  were  liable,  even  if 
tlie  article  did  not  agree  with  the  contract;  even  in  that  case,  the  action  must  be 
brought  against  the  vendor,  and  not  against  the  broker.  If  the  principal  can 
pay,  the  plaintiff  receives  no  injury:  if  he  cannot,  then  the  plaintiff  may  sue  the 
broker.  The  broker  can  maintain  no  action  against  the  vendor;  it,  therefore, 
would  be  an  extreme  hardship  if  the  plaintiff  could  sue  the  broker  in  the  first 
instance.  In  the  next  place,  the  measure  of  damages  is  wrong.  If  the  defend- 
ant's negligence  has  injured  the  plaintiff,  the  degree  of  injury  he  has  received  is 
the  measure  of  damages.  If  the  tobacco  had  been  the  defendants',  it  might  be 
thrown  back  upon  them,  but  it  cannot  be  thrown  back  upon  those  who  never 
were  owners  of  it.  It  never  was  the  defendants'.  The  plaintiff  possesses  an 
article  which  belonged  to  Scott,  Bum,  4*  Co,,  and  is  now  his  own.  The 
defendants  may  be  liable  for  the  difference  in  price  between  good  and  bad 
tobacco,  but  that  does  not  satisfy  the  plaintiff;  he  wants  to  throw  the  tobacco 
on  the  defendants,  and  requires  payment  for  tlie  whole  value.  [^Bur rough,  J. 
By  the  negligence  of  the  defendants,  a  certain  sum  of  money  has  been  recovered 
against  the  plaintiff,  whose  correspondent  repudiated  the  contract  altogether,  and 
the  defendants  refused  to  defend  that  action.]  The  defendants  were  not  bound 
to  defend ;  they  might  keep  aloof,  and  say,  they  would  pay  in  money  whatever 
loss  they  might  have  occasioned.  The  only  measure  of  damages  is,  either 
the  difference  between  the  relative  prices  of  the  article  in  the  London  mar- 
ket, or  between  the  relative  values  in  the  market  in  Holland,  and  does  not 
*^07l  ^®P^"^  0"  ^^*®  subsequent  deterioration  *of  the  goods.     The  defendant 

-^  is,  therefore,  entided  to  the  judgment  of  the  court. 
Dallas,  J.  After  stating  the  facts  of  the  case.  It  would  be  very  hard  if  a 
merchant  employed  to  buy  goods,  and  employing  a  broker  of  the  first  character, 
should  be  answerable  for  the  negligence  of  tliat  broker.  It  was  proved,  that  the 
broker  might  have  examined  the  tobacco  in  bulk,  and  that  if  he  had  done  so,  he 
would  have  been  convinced  that  the  tobacco  was  not  Porto  Rico  tobacco  of  the 
best  quality.  In  fair  and  regular  deahng,  if  the  defendants  could  not  have  pur- 
chased Porto  Rico  tobacco  of  the  best  quality,  they  ought  to  have  said,  that  they 
had  not  been  able  to  buy  tobacco  of  that  quality,  and  that  they  had  bought  that 
which  was  inferior.  It  has  been  said,  that  Porto  Rico  tobacco  of  the  best 
quality,  is  of  a  description  known  in  the  market  as  distinguished  from  the 
inferior  tobacco.  So,  also,  is  the  price  known  in  the  market;  and,  taking  the 
price  and  the  name  together,  it  would  have  appeared  to  the  plaintiff  as  the  best, 
and  it  cannot  be  considered  that  the  bought-note  is  a  waiver:  that  note  is 
ambiguous,  but  the  ambiguity  is  explained  by  the  price,  and  it  amounts  to  a 
representation  of  having  been  bought  as  of  the  best  quality.  Both  of  these 
parties  are  agents ;  and,  as  the  ultimate  purchaser  had  a  right  to  recover  against 
the  plaintiff,  so  has  he  the  like  riglit  to  recover  against  the  defendants.   I  am  of 
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opinion,  therefore,  that  this  action  is  properly  brought.  As  to  the  other 
question,  whether  the  measure  of  damages  has  been  properly  taken,  tlie  court 
will  consider,  and  hereafter  deliver  their  opinion. 

Park,  J.,  and  Burrough,  J.,  concurred 

*'rhe  next  day,  Dallas,  J,,  delivered  the  opinion  of  the  court,  that  the  rmooti 
measure  of  damages  ought  to  be  the  damages  and  costs  recovered  in  the  ^ 
action  against  the  plaintiff,  the  plaintiflf  undertaking  to  assign  the  tobacco  to 
the  defendants,  or  to  sell  it,  and  account  to  the  defendants  for  the  produce. 

Rule  discharged 


GLYN,  Bart,  et  al.  v.  HERTEL. 

[3  Moore  33.  S.  C] 

rbc  plaintiffs  declared  thnt,  in  consideration  that  they  would  lend  to  S.  <{•  Co.  50001.,  the 
defendant  promised  to  be  answerable  for  the  same ;  that  they  did  lend  the  said  sum, 
whereby  the  defcndcnt  became  Uablc.  The  form  of  the  guarantee  was,  that  the  defend- 
ant would  be  answerable  to  the  extent  of  5000/.  for  the  use  of  the  house  of  iS.  <(•  Co.  Ac 
the  time  this  was  given,  S.  ^  Co.  were  indebted  to  the  plointifTs  in  a  considerable  sum 
of  monev,  for  which  the  plaintiffs  held  a  promissory  note,  drawn  hy  S  A-  Co..,  and 
oilier  bills,  as  a  securitj^'  On  receiving  the  guarantee,  the  plointifTs  cancelled  the  note, 
and  delivered  up  the  bills  which  they  neld.  S.  <(•  Co  then  delivered  those  bills  back 
n^ain  to  the  plaintiffs,  together  with  a  new  promissory  note,  but  no  money  passed : 
Held,  that  the  guarantee  only  contemplated  future  loans,  and  that  the  transaction  did 
nut  amount  to  a  loan  of  money  so  aa  to  charge  the  defendant. 

AssuMPsrr  on  a  guarantee.  The  first  count  of  the  declaration  stated,  that  on 
the  1st  of  Mai/y  1815,  in  consideration  that  the  plaintiffs,  at  the  request  of  the 
defendants,  would  lend  and  advance  to  certain  persons  using  the  stile  and  firm 
of  iSjntta,  Moiling,  ^  Co.,  divers  large  sums  of  money,  amounting  to  5000/.; 
the  defendant  undertook,  and  promised  the  plaintiffs  that  she  would  be  answer- 
able for,  and  re-pa}'  to  the  plaintifis  the  said  sums  of  money,  to  the  extent  of 
5000/.,  when  she  should  be  thereto  requested.  And  the  plaintifftt  averred,  that 
they  did  lend  and  advance  to  the  said  Spitta,  Molting,  ^  Co.,  divers  sums  of 
money,  to  wit,  5000/.,  and  by  reason  thereof,  the  defendant  became  liable  to 
answer  for,  and  pay  to  the  *plaintiffs  the  said  sums  of  money.  There  r»oo9 
were  three  other  special  counts  on  which  nothing  turned,  and  the  usual  ^ 
money  counts.     Plea,  the  general  issue. 

The  cause  was  tried  before  Dallas,  J.,  at  the  London  sittings  af\er  MacliaeU 
mas  term,  1816,  when  a  verdict  was  found  for  the  plaintiils  for  5000/.,  the 
amount  of  the  damages  laid  in  the  declaration,  subject  to  the  opinion  of  the 
court,  on  a  case  of  which  the  following  is  the  substance. 

The  plaintifis  are  bankers  in  London,  and  in  the  year  1815,  and  for  some 
time  previous  thereto,  the  house  of  Spitta,  Moiling,  fy  Co.,  who  then  carried 
on  business  as  merchants  in  lA)ndon,  kept  a  banking  account  with  the  plaintiffs. 
The  defendant  is  the  aunt  o{  Fredenc  and  Godfrey  Moiling,  two  of  ^lie  persons 
constituting  ihe  firm  of  Spitta,  Moiling,  Sf  Co.,  and  had  from  time  '.o  time  made 
advances  to  a  considerable  amount  in  aid  of  Spitta,  Moiling,  4r  Co.,  and  to 
meet  various  embarrassments  of  that  house.  In  October,  VJli,  a  loan  of 
10,000/.  was  made  to  Spitta,  Molting,  «J*  Co.,  by  the  plaintiff j,  as  security  for 
which,  the  plaintiffs  received  from  them  their  promissory  note,  payable  on 
demand  for  10,000/.,  and  bills  of  exchange  to  the  amounr  of  3491/.  6».  lUL, 
which  bills  were  afterwards  paid,  and  on  the  2nd  of  Mcrj,  1615,  Spitta,  Moll* 
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<'>^9  4'  Co.<,  as  a  further  security  for  the  sum  of  6508/.  13«.  1(/.  the  balance  of 
tfte  10,000/.,  deposited  with  the  plaintiffs  two  bills  of  exchange,  accepted  by 
Ferdinand  Molier  of  Kofiigsberg,  amounting  altogether  to  3528/.  16«.  2</.,  b;it 
v/hich  last  mentioned  bills  did  not  become  due  until  aAer  the  24th  of 
May^  1815. 

On  the  3d  of  A/oy,  1815,  the  plaintiffs  discounted  for  Spitta,  Moiling^  fy  Co. 

ihcir  draft  on  the  plaintiffs  for  the  sum  of  2733/.  Os,  4d.  for  a  limited  period, 

viz.  until  the  11th  of  the  same  month,  lipon  the  specific  security  of  two  bills 

'*M01  ^^^^^^^^i^f  amounting  together  *to  2833/.  0^.  4(/.,  but  which  last  men- 

-^  tioned  bills  did  not  become  due  till  after  the  24th  of  May,  1815. 

On  the  13th  of  May,  Spitta,  Moiling,  4*  Co,  had  overdrawn  their  cash 
account  with  the  plainti^s  2103/.  18$.  10(/.,  and  being  pressed  by  the  plaintiffs 
for  payment  of,  or  further  security  for,  the  debts  due  to  them,  deposited  with 
them  seven  bills  of  exchange,  amounting  together  to  2767/.  13«.  Id,,  but  which 
bills  did  not  become  due  until  after  the  said  24th  of  May, 

In  the  same  month  of  May,  and  previous  to  the  date  of  the  defendant's  letter 
of  guarantee  hereafter  mentioned,  the  plaintiffs  being  under  the  said  advances 
for  Spitta,  Moiling,  4"  Co,,  and  their  accounts  with  the  plaintiffs  being  in  a 
very  unsatisfactory  state,  and  the  plaintiffs  having  reason  to  believe  that  Spitta, 
Moiling,  ^  Co,  would  want  further  advances,  insisted  on  payment  of  the  same 
sum,  then  due  by  Spitta,  Moiling,  if  Co,,  or  on  having  further  security.  On 
the  16th  of  the  same  month  of  May,  the  plaintiffs  sent  for  Frederic  Moiling, 
and  suggested  to  him  the  procuring  of  the  security  of  the  defendant  to  a  limited 
extent ;  and  an  appointment  was  then  made  for  a  meeting  to  take  place  on  the 
24th  oi  May,  1815,  between  Frederic  Moiling  and  one  of  the  plaintiffs,  for  the 
purpose  of  adjusting  the  account  between  tliem,  and  arranging  such  security  as 
should  be  satisfactory  to  the  plaintiffs,  and  an  inducement  to  let  Spitta,  Moll' 
ing,  4*  Co,  have  such  accommodation  of  money,  by  way  of  loan,  as  their  neces- 
sities should  require,  and  as  the  plaintiffs  should  think  fit  to  make.  On  the 
16t}]  of  Afay,  the  plaintiffs  sent  the  following  letter,  dated  London,  May  16, 
1815,  to  the  defendant:  **So  many  communications  have  passed  confidentially 
between  yourself  and  some  of  our  firm,  upon  the  concerns  of  the  house  in  LatV' 
rence  Pountney  Lane,  that  we  feel  no  hesitation  in  addressing  you  on  the  sub- 
**2in  J^^''  ^^^^  ^^^  long-standing  connection,  we  feel  every  disposition  *to 
•^  assist  them  with  advances  of  money,  but  at  the  same  time,  we  must 
require  to  have  good  security  for  what  we  do;  and  as  foreign  remittances  are 
now  very  much  in  arrear,  and  they  require  ready  money  for  the  transaction  of 
their  business  here,  we  beg  to  submit  to  you  the  propriety  of  our  having  a 
(guarantee  for  the  assbtance  afforded  them  by  this  house,  which,  we  trust,  you 
will  have  no  hesitation  in  giving  to  a  limited  extent,  say  to  the  amount  of  5000/. 
A  letter  to  tlie  effect  of  that  written  on  the  other  side,  by  post,  will  sufiice,  and 
we  shall  thank  you  for  an  early  answer.'*  The  form  of  the  guarantee  men* 
tioned  in  that  letter  was  in  the  following  terms :  **  Gentlemen,  I  have  to  offer 
you  my  guarantee  for  the  transactions  in  the  account  of  Messrs.  Spitta,  Moll* 
ing,  ^  Co,  with  your  house,  to  the  extent  of  five  thousand  pounds.   I  am,  &c." 

This  letter  was  addressed  to  the  defendant  at  Bath,  but  she  being  at  Clifton 
when  it  arrived,  did  not  receive  it  till  her  return  to  Bath  on  the  19th,  when  she 
sent  to  the  plaintiffs  the  following  answer,  dated  May  19,  1815:  **I  am  this 
moment  returned  from  Clifton,  and  the  post  is  just  going;  I  have  only  time  to 
say  that  I  will  be  answerable  for  the  extent  of  5,000/.  for  the  use  of  the  houso 
of  Spitta,  Moiling,  4*  Co,^*  The  plaintiffs  received  this  answer  by  the  post 
on  the  20th,  and  before,  and  at  the  time  of  its  receipt,  Spitta,  Moiling,  ^  Co, 
had  overdrawn  their  cash  account  with  the  plaintiffs,  (including  the  amount 
overdrawn  on  said  13th  of  May,)  2212/.  I6s,  lOd,;  the  debit  side  of  their 
account  amounting  to  134,282/.  \3,  Id,,  and  the  credit  side  to  132,069/.  48,  Bd, 
No  transactions  took  place  between  Spitta,  Moiling,  4*  Co,,  and  the  plaintiffs, 
in  consequence  of  the  receipt  of  the  defendant's  letter  of  guarantee,  till  the  24th 
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of  May,  and  the  debts  due  from  Spitta,  Moiling,  fy  Co,  to  the  plaintiffs  were 
the  same  on  *that  day  as  when  the  letter  of  guarantee  was  received,  and  r»9».7 
were  as  follows :       .  L       "^ 

Balance  of  the  loan  of  10,000/.  advanced  in  October ,  1814,  0508  13     1 

Interest  thereon  to  24th  May^  stated  in  the  schedule  in  two 
sums,  viz.  -  -  -  -  79     410 

68  17     3 

Loan  on  a  check  discounted  from  dd  to  11th  May,  1815,  but 
not  then  paid  off,    ------ 

Interest  thereon  from  Uth  to  24ih  May, 

Cash  account  overdrawn,  (including  2103/.  18ff.  10^/.  overdrawn 
on  13th  of  3f ay,)  -  -  -  -  - 

Interest  on  sums  overdrawn  from  11th  to  24th  o(  May, 


146     2     1 


2733  0 

4 

4  17 

4 

2212  16 

10 

3  15 

1 

Total  debt  due  to  the  plaintiffs,     jSl  1,609     4     9 

As  a  security  for  this  debt,  the  plaintiffs,  at  the  date  of  the  letter  of  guarantee, 
and  on  the  24th  of  May,  held  the  following  bills: 

Two  bills  on  Moller,  deposited  the  2d  May,  1815,  as  a  security 
for  6508/.  \Zs,  1(/.,  the  balance  of  the  note  of  10,000/.  amount- 
ing together  to  -----  -     3528  16     2 

Two  bills  deposited  3d  May,  1815,  as  a  security  for  2733/.  0^. 
4r/.,  the  amount  of  the  check  then  discounted,  till  llth  May, 
amounting  to  -----  -     2833     0     4 

Seven  bills  deposited  13th  May,  1815,  as  a  further  security  for 
the  debt  then  due  to  the  plaintiffs,  (one  of  which  was  the  bill 
on  Lange  for  2102A  \^s.  Id,  after  mentioned,)  amounting 
together  to  -  -  -  -  -  -  -     2767   13     7 

Total  securities  held  by  the  plaintiffs,  ^£9129  10     1 


*0n  the  24th  of  May,  a  meeting  took  place  at  the  bankinij  house  of  c#oio 
the  plaintiffs  between  the  plaintiff,  Charles  Milb,  and  Frederic  Moll-  '■ 
ing,  in  pursuance  of  the  appointment  before  mentioned,  for  the  purposes  stated 
at  the  time  of  making  the  said  appointment,  at  which  meeting  the  plaintiffs  dis- 
counted for  Spitta,  Moiling,  4'  Co,,  the  two  bills  deposited  on  the  3d  of  May, 
amounting  to  2833/.  09.  4d,,  six  of  the  seven  bills  deposited  on  the  13th  of 
May,  amounting  together  to  664/.  18^.,  and  twelve  other  bills  amounting 
together  to  3080/.  135.  3rf.,  which  Frederic  Moiling  brought  with  him  on  that 
day  to  be  discounted,  and  placed  the  sum  of  6578/.  \\s,  7(7.,  the  amount  of  the 
said  twenty  bills  of  exchange,  to  the  credit  of  the  cash  account  of  Spitta,  Moll 
ing,  4*  Co,,  with  the  plaintiff,  and  debited  tlie  same  account  with  the  sum  of 
63/.  14$.  9(/.,  for  the  discount  of  the  said  twenty  bills ;  and  all  the  said  twenty 
bills  were  subsequently  paid  as  they  became  due.  At  the  same  meeting,  Fred- 
eric Moiling,  on  behalf  of  the  firm  of  Spitta,  Moiling,  fy  Co,,  drew  a  promis- 
sory note  to  the  amount  of  6500/.  payable  on  demand,  in  favor  of  the  plaintiffs. 
Charles  Mills  then  handed  to  Frederic  Moiling  the  said  two  bills  of  exchange 
for  3528/.  I6s.  2d,,  accepted  by  Ferdinand  Moller,  (which  had  been  deposited 
with  the  plaintiffs  on  the  2d  of  May,  and  then  remained  in  their  hands  as  a 
security  for  the  said  sum  of  6508/.  13s.  \d,;)  and  the  said  letter  of  guarantee 
of  the  defendant,  (which  had  been  received  by  the  plaintiffs  on  the  20th  of  May, 
and  had  ever  since  remainded  in  their  hands,  as  before  stated,)  for  the  purpose 
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of  being  inclosed  by  him  in  a  letter,  specifying  on  what  account  such  securities 
were  deposited,  as  it  was  customary  for  the  house  of  Spitta,  Moiling,  fy  Co, 
to  do,  when  they  deposited  securities  with  the  plaintiffs;  and  Frederic  Moiling 
*214l  accordingly,  whilst  he  was  in  the  plaintifls'  *banking-house  with  Charles 
-»  Mills,  wrote  the  following  letter  to  the  plaintiffs,  dated  the  24th  of  May, 
1815,  and  inclosed  therein  the  said  two  bills  of  exchange,  accepted  by  Ferdi" 
nand  Mailer,  and  the  defendant's  letter  of  guarantee. 

"  Enclosed  we  beg  to  hand  you  two  bills  2000/.  dated  15th  April,  four 
months  ;  1528/.  16^.  2(/.,  16th  April,  four  and  a  half  months,  on  F,  Moller, 
Konigsberg,  and  a  letter  from  Mrs.  A,  Ilertel,  guarantee  for  5000/.  which  we 
deposit  with  you  as  a  collateral  security  against  our  note  for  6500/.  from  this 
date." 

Frederic  Moiling  also,  while  he  was  in  the  plaintiffs'  banking-house,  drew, 
in  the  name  of  the  house  of  Spitta,  Moiling,  fy  Co.^  a  draft  on  the  plaintiff's  to 
the  amount  of  6508/.  I3s,  Id.,  being  the  balance  due  on  the  promissory  note 
of  October,  1814,  in  favor  of  the  plaintiffs,  and  which  draft  he  gave  to  Charles 
3rUls  with  tlie  promissory  note  for  6500/.,  and  the  said  letter  of  the  24th  of  May, 
with  the  inclosures.  The  plaintiffs  thereupon  placed  the  said  sum  of  6500/., 
the  amount  of  the  new  promissory  note,  to  the  credit  of  the  cash  account  of 
SpUtOf  Moiling,  ^  Co.,  with  the  plaintiffs,  and  the  old  promissory  note  of 
October,  1814,  was  thereupon  cancelled;  and  the  plaintiffs  delivered  up  to 
Spitta,  Moiling,  ^  Co.,  a  bill  of  exchange  accepted  by  J.  fV.  Lange,  for  2102/. 
15«.  Id.,  which  had  been  deposited  on  the  13th  of  May,  as  a  collateral  security 
for  past  advances,  and  which  bill  the  plaintiffs  did  not  choose  to  discount. 
This  bill  was  the  only  security  then  remaining  in  the  hands  of  the  plaintiffs 
for  the  debt  due  before  the  24th  of  May,  except  the  two  bills  of  exchange  for 


amount  of  the  draft  of  the  3d  of  May;  63/.  14^.  9^/.  the  amount  of  the  discount 
of  the  twenty  bills  of  exchange ;  6508/.  13^.  Id.  the  amount  of  the  draft  of  the 
24th  of  May,  for  the  balance  of  the  note  of  October,  1814;  and  four  several 
sums,  making  together  154/.  14^.  6^.  the  amount  of  interest  due  to  the  plain- 
tiffs up  to  the  24th  of  May,  on  the  several  advances  made  by  them,  making 
together  with  the  sum  of  2212/.  I69.  10c/.  the  amount  of  cash  overdrawn,  the 
sum  of  11,672/.  Ids.  6J.  to  the  debit  of  SpUla,  Moiling,  ^-  Co. 

No  money  passed  in  the  course  of  this  transaction.  The  difference  between 
11,609/.  4s.  9:/.,  the  debt  due  to  the  plaintiffs  before  the  24th  of  May,  and 
13,078/.  lis.  7d.f  the  amount  of  the  two  sums  credited  to  Spitta,  Moiling,  4* 
Co.  on  that  day,  viz.  1469/.  6s.  lOd.  was  applied  as  follows,  viz.  63/.  lis.  Qd., 
part  thereof  in  satisfaction  of  the  said  discount  of  the  24th  of  May,  and  1405/. 
12j.  Id.  residue  thereof  was  paid  by  the  plaintiffs  to  the  order  of  Spitta,  Moil- 
ing, 4*  Co.  in  consequence  of  drafts  drawn  by  the  latter  in  favor  of  various  per- 
sons, between  the  24th  of  May  and  the  10th  of  June,  1815,  inclusive.  Cash 
payments  to  a  considerable  amount  were  made  and  received  by  the  plaintiffs, 
on  the  general  account-current  of  Spitta,  Moiling,  ^  Co.,  with  them.  It 
appeared  by  a  copy  of  the  ledger,  annexed  to  the  case,  that  between  those  last 
mentioned  days  the  account  of  Spitta,  Moiling,  ^  Co.  with  the  plaintiffs,  after 
allowing  credit  to  Spitta,  Moiling,  ^  Co.  for  the  sun^s  of  6578/.  Us.  7d.  and 
6500/.  as  cash,  and  including,  on  the  debit  side  of  the  account,  the  old  debt  of 
1 1,609/.  48.  9d.  due  to  plaintiffs  before  the  guarantee  was  over-drawn  on  the  28th 
*216l  °^  ^^^^'  ^®^^'  ^^  ^^®  amount  of  445/.,  and  on  the  29th  of  May,  the  »fur- 
J  ther  sum  of  236/.,  making  the  whole  amouiSt  overdrawn  on  the  said 
29iho(  May,  681/. 

On  the  30th  of  May  the  plaintiffs  discounted  for  Spitta,  Moiling,  fy  Co.,  bills 
to  the  amount  of  2935/.  4s.  4d.,  and  carried  that  sum  to  the  credit  of  their  cash 
account,  (debiting  the  account  with  19/.  IQs.  1(/.,  the  amount  of  the  discount 
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on  such  bills,)  by  which  the  said  cash  balance  of  681/.  was  paid;  but  towardn 
the  close  of  that  day,  Spitta,  Moiling^  ^  Co.,  having  drawn  drafts  upon  the 
plaintiffs,  to  an  amount  exceeding  the  sum  standing  to  the  credit  of  their  cash 
account  by  332/.  lOs.  2(/.,  one  of  the  plaintiffs  sent  to  Frederic  Moiling,  telling 
him,  that  the  account  was  rather  overdrawn,  and  that  the  plaintiffs  must  have 
money  paid  in ;  and  thereupon  Frederic  Moiling  gave  the  plaintiffs  a  draft  upon 
Smith,  Payne,  4*  ^'^•'  ^^^  350/.,  which  was  paid,  and  carried  to  the  credit  of 
the  cash  account  of  Spitta,  Moiling,  4*  ^o.  On  the  10th  of  June,  1815,  on 
M'hich  day  the  house  of  Spitta,  Moiling,  fy  Co.,  stopped  payment,  the  balance 
of  the  cash  account  of  Spitta,  Moiling,  4*  Co,,  with  the  plaintiffs,  considering 
the  said  sum  of  6500/.  as  cash,  was  in  favor  of  Spitta,  Moiling,  4*  Co., 
421.  ISs.  Id. 

The  two  bills  for  3528/.  IGs.  2d.,  had  been  duly  paid,  which,  tc^ether  with 
the  balance  of  42/.  ISs.  Id,,  being  deducted  from  the  said  sum  of  6500/.,  the 
amount  of  the  promissory  note  of  the  24th  of  May,  1815,  left  a  balance  remain- 
ing due  from  Spitta,  Moiling,  4*  Co.  to  the  plaintiffs,  in  respect  of  the  said  sum 
of  6500/.  of  2U28/.  5^.  0^/.,  which  the  plaintiffs  claim  of  the  defendant,  with 
156/.  14«.  4d.,  for  interest  thereon  to  the  1st  of  March,  1816,  making  together 
3087/.  Os.  Id. 

Before  the  letter  of  guarantee  was  sent,  the  plaintiffs  had  discounted  for 
Spitta,  Moiling,  4*  Co.,  bills  to  the  amount  of  32,698/.  la.  Id.,  which  had  not 
then  become  *due,  all  of  which  had  been  since  duly  paid,  except  a  rfoi? 
bill  of  exchange  accepted  by  one  Grellett,  and  indorsed  by  Spitta,  ^ 
Moiling,  4*  Co.,  for  1235/.  IQs.  lOd.,  which  was  discounted  by  the  plaintiffs 
on  the  17th  of  March,  1815,  and  became  due  on  the  18ih  of  June,  1815,  when 
it  was  dishonored,  and  Spitta,  Moiling,  $*  Co.,  became  indebted  to  the  plaintiffs 
in  the  sum  of  4322/.  lOa.  lid.,  being  the  amount  of  the  balance  of  30S7/.  Os. 
Id.,  and  the  bill  on  Grellett  taken  together,  and  which  sum  of  4322/.  lOs.  lid., 
thd  plaintiffs  claimed  of  the  defendant. 

The  plaintiffs  had  proved  their  debt  under  the  commission  of  bankrupt  issued 
against  Spitta,  Moiling,  4*  Co.,  and  had  received  three  dividends  thereoii, 
amounting  together  to  Gs.  Id.  in  the  pound. 

The  question  for  the  opinion  of  the  court  was,  whether  the  plaintiffs  were 
entitled  to  recover  from  the  defendant  the  said  sum  of  4322/.  lOs.  lid.,  deducting 
therefrom  the  dividends  received  under  Spitta  fy  Co.^s  commission,  or  any,  and 
what  part  thereof. 

If  the  court  should  be  of  opinion  that  the  plaintiffs  were  entitled  to  the  said 
sum,  or  any  part  thereof,  the  verdict  to  be  entered  accordingly. 

If  the  court  should  be  of  opinion  that  the  plaintiffs  were  not  entitled  to  recover 
any  thing,  a  nonsuit  to  be  entered. 

The  case  was  argued  in  the  last  term. 

Bosanquet,  Serjt.,  for  the  plaintiffs.  The  material  fact  is,  that  the  sum  of 
11,609/.  4s.  9d.,  was  due  previously  to  the  24th  of  May,  and  it  also  appears, 
in  the  latter  part  of  the  case,  that  the  sum  of  4322/.  lOs.  lid.,  is  now  due  to 
the  plaintiffs.  It  is,  therefore,  necessary  to  explain  how  the  account  in  the 
ledger  appears  to  be  42/.  in  favor  of  Spitta  fy  Co.  Grellett'* s  bill  may  be  bid 
out  of  consideration  for  the  present,  and  the  plaintiff's  claim  may  be  considered 
to  be  for  the  balance,  ^independent  of  that  The  cash  over  drawn,  the  r^^c^ 
two  loans,  and  the  interest,  make  up  the  sum  stated  as  11,609/.  4s.  9d.  *- 
There  was  nothing  extraordinary  in  this  transaction.  The  only  sums  which 
appear  in  the  common  ledger  are  the  sums  paid  and  drawn  in  the  ordinary 
banking  account.  The  parties  meet,  and  these  loans  are  brought  into  account, 
and  Spitta,  Moiling,  4*  Co.,  give  a  note  for  6500/.,  which  is  merely  a  voucher 
authorising  the  bankers  to  enter  in  the  banking  account  that  which  was  before  a 
mere  private  transaction  between  the  parties.  It  is  not  contended,  that  any 
part  of  this  money  due  before  the  24  th  of  May,  is  to  be  taken  as  money 
advanced  aftenvards.     The  amount  of  tlie  drafts  on,  and  subsequently  to,  the 
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24th  of  ilfoy,  independently  of  the  old  debt,  was  upwards  of  11,000/.     This  is 
wholly  exclusive  of  the  moneys  paid  before  that  day. 

On  the  credit  side  there  is  a  promissory  note  for  6500/.,  which  has  not  been 
paid.  It  is  a  very  common  practice  for  bankers,  if  a  bill  or  note  is  delivered  by 
a  customer,  which  is  not  yet  paid,  to  credit  the  customer  with  the  amount,  and 
if  the  bill  becomes  dishonored,  to  debit  him  with  the  bill  unpaid,  and  so  correct 
the  account.  The  two  bills  of  exchange  given  that  day  as  a  security  for  the 
6.500/.,  were  paid,  but  the  balance  between  the  two  bills  and  the  G500/.,  was 
not  paid ;  that  balance  never  has  been  paid,  and  still  remains  due.  That  sum 
then,  is  to  be  deducted  from  the  credit  side  of  the  account.  It  is  admitted,  that 
payments  have  been  made  sufficient  to  cover  all  the  payments  prior  to  the  24th 
of  Alay^  and  also  all  subsequent  payments,  except  the  balance  the  plaintift's 
claim,  and  they  have  a  right  to  apply  the  payments  of  the  credit  side  of  the 
account  to  satisfy  such  part  of  the  debit  side  of  the  account  as  they  please, 
Kirby  v.  Duke  of  Marlborough,  2  Maul.  &>  Selw.  18.  In  that  case,  Coburn 
*219"l  *^^^  indebted  to  the  Oxford  bank.  The  Duke  of  Marlborough  being 
■^  applied  to,  gave  security  to  the  Oxford  bank  for  3000/.,  to  be  advanced 
to  Coburn  ;  the  bank  advanced  iiim  much  more .  than  3000/.,  and  Coburn  paid 
the  bank  more  than  3000/.  One  question  was,  whether  that  was  a  continuing 
guarantee,  which  does  not  apply  here.  The  duke  also  contended,  that  the 
bank  was  bound  in  equity  to  apply  their  first  receipts  to  relieve  his  guarantee : 
but  it  was  held  otherwise ;  and  that  the  bank  might  iirst  relieve  themselves, 
and  sue  the  duke  for  the  balance.  Bomnquet  v.  IVray^^  is  a  ^till  stronger  case. 
There,  Beechcroft  had  been  a  partner  in  two  banks.  The  surviving  partners 
of  Beechcro/t  in  the  London  bank,  sued  the  surviving  partners  of  Beechcroft  m 
the  country  bank.  It  was  urged,  that  they  were  tenants  in  common  and  couhi 
not  sue,  to  which  the  other  side  agreed ;  but  they  said,  we  will  apply  the  pay- 
ment since  Beechcroft^s  death,  to  the  balance  against  him  in  his  life,  and  sue 
for  the  balance  accrued  since  his  decease,  Peters  v.  Anderson^  is  also  in  point. 
Here  then,  is  the  whole  question.  The  plaintiffs  say  they  will  apply  ail 
Spitta,  Moiling,  8f  Co.,  have  paid  in,  to  the  credit  of  the  antecedent  debt,  and 
will  sue  the  defendant  on  her  guarantee,  for  5000/.  The  plaintiffs  do  not  want 
the  aid  of  that  which  was  clearly  the  intent  of  all  the  parties,  viz.,  that  the 
credit  of  the  defendant  should  be  applied  to  discharge  the  balance  then  owing. 
It  may  be  asked  what  benefit  Spitla,  Moiling,  ^'  Co.,  have  had  ? — A  very 
great  benefit :  they  were  falling.  In  the  end  of  May  the  plaintiffs  found  they 
must  hold  their  hand ;  they  found  that  payments  were  made,  but  how  ?  Spitlu, 
Moiling,  if  Co,,  paid  in  bills  ;  for  them  they  got  cash  ;  if  the  bills  turned  out 
too(f[  solvent,  well ;  if  bad,  Uien  *it  became  a  cash  advance ;  and  by  these  aids 
^  Spitta,  Moiling,  4*  Co,,  would  have  struggled  through  their  difficulties, 
but  for  unforeseen  events  elsewhere.  Now,  as  to  Grellett^a  bill,  it  was  lodged 
whh  the  plaintiffs,  and  Spitta,  Moiling,  ^  Co,,  had  credit  for  it.  It  was  not 
payable  until  Spitta,  Moiling,  ^  Co,,  stopped  payment,  but  afterwards  it 
increased  the  debt ;  they  still  owe  it ;  it  was  a  credit  which  they  had  then, 
which  they  ought  not  to  have  had.  Even  admitting  that  it  was  discounted 
before  the  24th  of  May,  that  it  was  a  debt  before  that  time,  yet  it  only  increases 
the  balance  due  on  the  24th  of  May:  but,  if  it  be  so,  it  only  requires  the  plain 
tiffs  to  apply  to  the  discharge  of  that  antecedent  debt,  1235/.  more  of  the  20,000/. 
which  have  been  paid  since  the  24th  of  May.  If  it  be  a  debt  arising  since  the 
24th  of  May,  a  fortiori,  it  is  within  the  guarantee.  But,  supposing  for  any 
reason  whatever,  these  sums  are  not  to  be  recoverable,  yet,  at  all  events,  there 
is  a  balance  of  1400/.  and  upwards.  [^Dallas,  J.  It  is  not  at  all  disputable, 
that  it  is  a  prospective  guarantee.  1  thought  at  the  trial  that  it  was  merely 
prospective,  and  think  so  still.] 

HuUock,  Serjt.,  The  cases  cited  only  apply  to  cases  founded  on  similar  facts 

t  A9t9,  vi.  597.  S,  C.  2  JIarsh,  319.  J  Ante,  v.  596.  5.  C.  1  J\lar$h,  233. 
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The  only  question  is,  whether,  under  all  the  circumstances,  there  was  that  sort 
of  advance  subsequent  to  tlie  guarantee  which  the  instrument  contemplated  ? 
The  declaration  and  its  language  are  very  material.  The  declaration  states, 
that  in  consideration  that  the  plaintiffs  would  lend  to  Spitta,  Moiling,  ^  Co,^ 
divers  sums  amounting  to  5000/.,  the  defendant  undertook  to  repay  the  plaintiffs 
the  said  sums  to  the  extent  agreed  upon,  to  wit,  5000/.  The  consideration  is 
palpably  a  future  loan.  No  part  of  the  case  shows,  that  from  the  date  of  the 
guarantee  a  shilling  was  advanced  to  Spitta,  Moiling,  ^*  Co.  The  *ques-  pj^o  i 
tion  is  not,  whether  Spitta,  Moiling,  4'  (^o.,  were  indebted  to  the  plain-  ^ 
tiffs  in  4000/.  and  upwards;  but  whether  in  point  of  law  the  defendant  is  liable 
to  the  debt.  The  defendant's  liability  is  not  to  be  sought  for  in  the  extent 
of  the  debt  of  Spitta,  Moiling,  ^  Co.,  but  in  the  extent  of  her  own  engagement 
on  the  24th  of  May:  the  sole  object  of  the  plaintiffs,  having  got  this  guarantee, 
was,  to  make  the  defendant  answerable  for  a  bye-gone  debt.  It  is  now 
contended,  without  any  foundation,  that  a  new  promissory  note  for  6500/.  will 
extinguish  an  old  promissory -note  for  6500/.  It  would  have  been  desirable  if 
the  plaintiffs  had  intended  to  get  a  guarantee  for  bye-gone  transactions,  and  it 
would  have  been  no  more  than  candid  in  them,  to  have  apprised  the  defendant 
of  the  balance  then  due.  A  guarantee  is  materially  affected  by  the  circumstance 
of  its  being  a  security  for  a  past  or  a  future  loan.  If  the  defendant  had  signed 
the  guarantee  which  the  plaintiffs  sent  her,  they  would  have  had  a  stronger 
case;  but  she  declines  that,  and  says,  '<I  will  be  answerable  for  the  extent  of 
5000/.  for  the  use  of  Spitta,  Moiling,  ^  Co."  According  to  the  doctrine  of 
Mansfield,  C,  J.,  in  Dance  v.  Girdler,  1  N.  R.  34,  a  guarantee  is  to  be  con- 
strued most  strictly.  It  canndt  be  said  that  the  intent  of  the  defendant  by  this 
answer  was  to  make  herself  liable  for  an  old  debt.  Supposing  all  the  transac- 
tions previous  to  the  24th  of  May,  had  not  existed,  would  any  one  argue  that 
the  depositing  of  the  bills  on  Moller,  on  that  day,  and  the  giving  of  the  promis- 
sory-notes, was  a  loan  ?  On  that  day  6508/.  was  due  on  a  promissory-note 
given  in  1814,  for  10,000/.,  which  had  been  reduced  by  payments,  and  then 
stood  as  a  security  for  the  balance ;  two  other  bills  for  3000/.  had  been  also 
lodged  with  the  plaintiffs  for  ^securing  that  balance:  these  two  bills  are  r*onn 
handed  back  to  Moiling,  who  lodges  them  again  as  a  security  for  the  ^ 
old  balance,  and  then  the  plaintiffs  say  to  him,  "Now  we  have  but  your 
3000/.'*  The  framing  of  the  latter  part  of  the  case  is  also  worthy  of  attention. 
The  plaintiffs  there  state  that  they  seek  to  recover  the  old  balance.  This  puts 
them  out  of  court,  unless  that  change  of  notes  can  be  made  a  loan  of  money. 
But  the  cancelling  an  old  note  and  giving  a  new  one  cannot  be  called  a  loan  of 
money  even  to  a  principal,  a  fortiori,  not  to  a  surety.  A  forbearance  of  an  old 
debt  is  substantially  different  from  a  new  loan,  though  both  may  be  equally 
beneficial  to  the  principal.  The  whole  question  is, — has  there  been  a  loan  of 
money  ?  And  as  the  giving  of  a  new  note  in  consideration  of  the  cancelling  of 
an  old  one,  does  not  in  law  amount  to  a  loan,  the  defendant  is  entided  to  the 
judgment  of  the  court. 

Cur.  adv.  vult. 

"  Dallas,  J.,  on  this  day  having  read  the  first  count  of  the  declaration,  and 
stated  that  the  others  were  not  to  be  distinguished  from  it  in  substance,  pro- 
ceeded to  give  judgment. 

The  action  is,  for  money  lent  and  advanced  by  the  plaintiffs  to  Spitta,  MoU 
^<'i^«  ^  ^^'y  oti  the  credit  of  a  guarantee,  proposed  to  be,  and  in  fact  given  by 
the  defendant  to  the  plaintiffs. 

Before  coming  to  the  substance  of  the  case,  it  may  be  proper  to  consider  the 
relative  situation  of  the  different  parties.  The  plaintiffs  are  bankers,  and  have 
made  from  time  to  time  advances  upon  different  securities  to  the  house  of  Spitta, 
Moiling,  ^  Co.  The  transactions,  as  stated  in  the  case,  begin  with  October, 
1814,  at  which  time  a  loan  appears  to  have  been  made  to  Spitta,  Moiling  ^ 
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Co.,  of  10,000/.,  by  the  plaintiffs,  on  the  security  of  a  promissory -note  given  by 
,223*1    ^P^ta^  *  moiling,  fy  Co,,  together  with  other  securities  they  then  held, 

^  but  not  to  the  full  amount  they  had  advanced.  From  this  time,  down 
to  1815,  different  transactions  took  place  between  the  parties;  and  in  May, 
1815,  the  banking-house,  taking  alarm  at  the  state  of  the  account,  compared 
with  the  securities  tliey  held,  wrote  to  the  defendant,  in  substance  informing  her 
that  they  were  in  considerable  advance  to  Spiita,  Moiling,  ^  Co.;  and  as 
foreign  remittances  came  in  slowly,  and  as  they  foresaw  that  further  advances 
of  ready  money  would  be  necessary  for  them,  proposed  she  should  send  her 
guarantee  to  the  amount  of  5000/.,  for  the  transactions  between  the  two  houses. 
The  defendant,  who  was  a  lady  living  in  Gloucestershire,  does  not  appear 
to  have  had  any  interest  in  the  transaction ;  and  it  is  to  be  observed,  that  no 
request  of  an  advance  to  the  house  of  Spiila,  Moiling,  6p  Co,,  nor  any  oD'er  of 
security  appears  to  have  proceeded  from  her,  but,  that  the  proposal  originated 
with,  and  proceeded  from,  the  plaintiff's  themselves :  owing  to  her  absence  from 
home  when  this  letter  was  received,  some  little  delay  took  place,  and,  on  her 
return,  a  speedy  answer  having  been  pressed  for,  she,  without  consultation  (for 
aught  that  appeared)  with  any  friend  or  legal  adviser,  by  the  post  of  the  same 
day  sent  off  the  engagement,  on  the  faith  of  which  the  advances  are  stated  to 
have  been  made,  and  which  it  is  tlie  purpose  of  this  action  to  recover.  It  ap- 
pears, however,  that  she  had  been  in  the  habit  of  assisting  the  house  before,  by 
becoming  security  for  different  advances  to  relieve  them  from  embarrassments ; 
her  situation,  therefore,  is  that  of  a  mere  guarantee,  undoubtedly  liable  to  the 
full  extent  of  her  engagement,  legally  considered,  with  reference  to  the  terms  of 
it,  and  connected  with  the  facts  of  the  case,  but  entitled  to  the  application  of 
**294l   the  rule  laid  down  *in  all  such  cases,  namely,  that  as  a  security,  the  con- 

-1  tract  cannot  be  carried  beyond  the  strict  letter,  and  certainly  not  beyond 
the  plain  and  manifest  intent.  I  pass  over  the  precise  language  of  the  guaran- 
tee proposed  by  the  plaintiffs,  and  even  the  terms  of  it,  as  finally  given  by  the 
defendant,  referring  to  the  statement  of  them  in  the  case ;  and  for  this  reason, 
that  if  any  doubt  might  have  been  raised,  whether  it  had  application  to  past 
transactions  or  to  subsequent  only,  in  which  view  the  reading  of  each  might 
have  been  material  to  aid  a  doubtful  construction,  yet,  inasmuch  as  the  action 
proceeds  altogether  on  the  footing  of  the  guarantee  being  prospective  only,  all 
other  consideration  is  rendered  immaterial. 

The  declaration  states,  that  in  consideration  that  the  plaintiffs  would  lend  and 
advance,  the  defendant  undertook  to  guarantee  the  sums  so  lent  and  advanced  ; 
and  it  then  avers,  as,  of  course,  it  was  necessary  it  should  aver,  that  money  was 
lent  and  advanced  on  the  faith  of  the  guarantee.  Has  there  then  been,  on  the 
security  of  the  guarantee  in  question,  any  money  actually  lent  and  advanced  ? 
It  appears,  that  on  the  24th  of  May,  three  or  four  days  after  the  receipt  of  the 
guarantee,  it  was  deposited  with  the  plaintiffs  by  one  of  the  Mollings,  and  ap- 
plied by  the  very  terms  of  the  letter  inclosing  it,  to  the  specific  purpose  appear- 
ing upon  the  face  of  that  letter ;  that  is,  as  a  security,  together  with  two  bills 
amounting  to  3528/.  169.  2d,  which,  having  been  in  the  hands  of  the  plaintiffs 
as  a  security  before,  were  handed  over,  or  shifted  from  hand  to  hand,  at  the 
time ;  that  is  to  say^  were  delivered  for  the  purpose  of  being  re-delivered  as  a 
security  for  a  new  promissory-note  of  6500/.  which  was  given  in  lieu  of  an  old 
note  of  the  date  of  October,  1814,  that  is,  upwards  of  six  months  previous  to 
the  guarantee ;  which  old  note,  on  their  receiving  the  new  one,  was  given  up 
*t225l   and  cancelled ;  and  it  is  expressly  stated,  that  *no  money  whatever 

^  passed  on  that  day  in  the  course  of  these  transactions  between  the  par- 
ties. Now,  whatever  may  be  the  effect  of  a  variety  of  circumstances,  which 
are  considered  as  supporting  an  averment  of  money  had  and  received,  though 
no  money  had  ever  actually  passed,  the  question  may  or  may  not  be  different, 
as  to  a  third  party,  and  still  more  so,  when  that  party  stands  in  the  situation  of 
a  surety,  who  can  be  liable  only  on  the  precise  terms  of  her  obligation,  apply- 
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ing  to  it  the  strict  construction  of  law.  I  merely  advert  to  this  distinction ;  it 
will  not  be  necessary  to  pursue  it  into  detail,  according  to  the  view  the  court 
takes  of  the  case,  the  material  and  substantial  question  being,  in  effect,  was 
there,  as  between  the  plaintiffs  and  the  defendant,  any  money  lent  or  advanced, 
or  that  which  must  be  deemed  equivalent  to  money  lent  and  advanced,  as 
against  the  surety,  subsequent  to  the  guarantee,  and  on  the  fiiith  of  the  guaran- 
tee, by  the  house  of  the  plaintiffs,  to  Spitta^  Moiling  ^  Co.  ? 

In  the  plain  meaning  of  the  thing,  we  all  think  the  proper  and  obvious  course 
would  have  been  an  advance  of  so  much  money,  leaving  the  past  transactions 
as  they  were,  to  be  liquidated  and  adjusted  by  other  means,  or  by  the  gradual 
progress  of  the  other  securities,  at  the  advance  of  other  funds  of  the  house.  It 
is  manifest  that  this  has  not  been  the  direct  course  of  proceedings  between  the 
parties,  nor  do  we  think  the  indirect  or  ultimate  result  of  those  proceedings  es- 
tablishes the  averment  made  in  the  declaration,  according  to  the  best  construction 
we  have  been  able  to  give  them.  They  appear  to  us  to  consist  in  the  interchange 
of  existing  securities,  connecting  the  past  with  the  present,  so  as  to  endeavor 
to  give  the  guarantee  a  retrospective  operation.  Taking,  therefore,  the  facts 
as  we  find  them  in  the  case,  our  opinion  is,  that  the  several  *trans-  r^noc 
actions  do  not  amount  to  a  loan  and  advance  of  money,  so  as  to  satisfy  ^ 
the  words  of  the  declaration,  as  between  the  parties  themselves,  and  stiU  less 
so,  as  against  the  defendant;  applying  the  principles  of  law,  she  is  entitled  to 
have  applied  in  the  construction  of  the  engagement  into  which  she  has  entered. 
This  relates  as  well  to  the  transactions  on  the  24lh  of  May,  as  to  the  other  sub- 
sequent dealings  and  transactions  up  to  the  time  of  the  stopping  payment  of  the 
house  of  Spitta,  Moiling,  fy  Co, :  we  are  therefore,  of  opinion  that  a  nonsuit 
must  be  entered. 

Judgment  of  nonsuit. 


DAWSON  Demandant,  STOCKER  Tenant,  BROOKE  Vouchee. 

Praecipe  directed  to  the  vouchee,  amended  by  inserting  the  name  of  the  tenant. 

The  writ  of  entry,  dedimus,  and  warrant  of  attorney  were  ri^ht,  but  the  prae- 
cipe at  the  head  of  the  warrant  of  attorney  was,  **  Command  Brooke,  (the  vou- 
chee,) that  he  render  to  Dawson,  (the  demandant,")  &,c, 

Hullock,  Serjt.,  moved  to  an^end  this  /recovery,  by  substituting  the  name  of 
tlie  tenant  for  that  of  the  vouchee. 

Fi(U, 


*CANHAM  V.  RUST.  [*227 

[2  Moore  1G4.  S.  C] 

A  term  for  years  was  limited  to  A.,  the  plaintiff's  testator,  for  securing  a  sum  of  money, 
and  the  defendant,  in  the  mortgage-deed,  covenanted  with  A.,  his  executors,  ndminiV- 
trators,  and  assigns,  to  ()ay  the  money  at  a  certain  day;  after  that  day,  A.  died,  having 
bequeathed  to  the  plaintiff  the  sum  so  secured,  and  appointed  the  plaintiff  and  anotht^r 
his  executors.  The  co-executor  assented  to  the  bequest.  In  an  action  on  the  covenani, 
brought  by  the  plaintiff  in  his  own  right:  Hold,  that  he  was  not  entitled  to  sue  as 
assignee;  first,  because  the  covenant  was  merely  personal;  and,  secondly,  because  the 
breach  occurred  in  the  testator's  lifetime. 

Covenant.     The  declaration  stated,  that  by  an  indenture  dated  the  4tli  of 
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jSlugusl,  lB07t  and  made  between  John  Canliam^  since  deceased,  of  the  first  part, 
the  defendant  of  the  second  part,  and  Thonias  Lowten  of  the  third  part ;  after 
reciting,  that  John  Canham  had  contracted  with  the  defendant  for  the  sale  of 
certain  lands  for  the  sum  of  420/.,  and  that  it  had  been  agreed,  that  part  of  the 
said  sum  of  420/.  should  be  secured  to  be  paid  to  John  Canham  in  manner  there- 
inafter mentioned,  it  was  witnessed,  that  in  consideration  of  25/.  to  John 
Canham  then  paid,  of  the  sum  of  395/.,  intended  to  be  secured  to  him  in  man- 
ner thereinafter  mentioned,  John  Canham  did  grant,  bargain,  sell,  and  release 
unto  Thomas  Lowten^  his  heirs,  and  assigns  the  said  lauds,  to  hold  the  same 
unto  Thomas  Lowten,  his  heirs,  and  assigns,  to  the  use  of  John  Canham,  his 
executors,  administrators,  and  assigns,  for  the  term  of  a  thousand  years,  subject 
to  the  proviso  thereinafter  mentioned,  and  subject  to  the  said  term,  to  such 
uses  as  the  defendant  might  appoint,  and  in  default  of  appointment,  to  the  use 
of  the  defendant  and  his  assigns  for  his  life ;  with  remainder  to  the  use  of  the 
said  Tliomas  Lowten,  his  heirs  and  assigns,  during  the  life  of  the  defendant, 
upon  trust,  for  the  defendant  and  his  assigns ;  with  remainder  to  the  only 
»*29R1  P''<^P^^  u^^  0^  ^^^^  defendant,  his  heirs  and  assigns ;  and  that  in  the  *same 
■^  indenture  was  contained  a  proviso,  making  void  the  same  term  on  pay- 
ment by  the  defendant,  his  heirs,  executors,  administrators,  or  assigns,  to  the 
said  John  Canham,  his  executors,  administrators,  or  assigns,  of  the  said  sum 
of  395/.,  with  interest  for  the  same,  in  manner  thereinafter  mentioned ;  that  is 
to  say,  25/.  on  the  25th  of  March,  1808,  and  370/.,  with  interest,  on  the  25lh 
of  March,  1810:  and  that  the  defendant,  by  the  said  indenture,  for  himself,  his 
heirs,  executors,  and  administrators,  covenanted  with  John  Canham,  his 
executors,  administrators,  and  assigns,  to  pay  the  said  sum  of  395/.  and  interest, 
in  the  manner  in  the  said  indenture  mentioned  for  payment  thereof.  The  plain- 
tiff then  averred,  that  John  Canham,  being  so  possessed  of  the  said  term  of 
years,  on  the  9th  of  June,  1813,  duly  made  and  published  his  last  will  and 
testament,  and  thereby  gave  and  bequeathed  to  the  plaintiff  the  said  sum  of 
money,  then  due  and  owing  to  John  Canliam  from  the  defendant,  and  appointed 
Anthony  South  Canham  and  the  plaintiff  executors  of  his  said  will,  and  on 
the  15th  of  November,  1814,  died,  so  possessed  of  the  said  term  of  years, 
without  having  revoked  or  altered  his  said  will  with  respect  to  the  said  bequest; 
and,  that  on  the  29th  of  December,  1814,  Anthony  South  Canham,  and  the 
plaintiff,  duly  proved  the  will,  and  took  upon  themselves  the  execution  thereof, 
and  assented  to  the  said  bequest  to  the  plaintiff,  whereby  he  was  entitled  to 
receive  from  the  defendant  the  said  sum  of  money.  The  plaintiff  then  assigned 
for  breach,  that  the  defendant  had  not  paid  to  John  Canham,  his  executors, 
administrators,  or  assigns,  the  said  sum  of  395/.,  but  that,  on  the  contrary 
thereof,  345/.,  part  of  the  said  sum  of  395/.,  was  due  to  him  from  the  defendant, 

•2291  ^og^^^^f  ^^*^^  ^^^"»  ^^*'  ^°'  interest  thereon.  *The  defendant  having 
-J  craved  oyer  of  the  will,  to  which,  it  appeared,  the  testator  had  added 
two  codicils,  pleaded,  first,  that  the  said  John  Catiham  did  not  give  or  bequeath 
to  the  said  plaintiff  the  said  sum  of  money,  in  the  said  declaration  alleged  to  be 
due  and  owing  to  the  said  John  Canham  from  the  defendant;  secondly,  that  the 
plaintiff  did  not  become,  nor  was,  nor  is  entitled  to  receive  of  and  from  the 
defendant  the  said  sum  of  money,  in  manner  in  the  said  indenture  limited  for 
the  payment  thereof,  according  to  the  said  covenant  of  the  defendant,  in  the  said 
indenture  in  that  behalf  contained;  thirdly,  that  the  said  Anthony  South  Can- 
ham and  the  plaintiff  did  not  assent  to  the  said  bequest  to  the  plaintiff;  ami, 
fourthly,  that  the  said  Anthonu  South  Canham  alone  did  not  assent  to  the 
bequest  to  the  plaintiff.     On  all  these  pleas  issue  was  joined. 

The  cause  was  tried  before  Gibbs,  C.  J.,  at  the  last  assizes  for  Norfolk, 
when  the  assent  of  A,  S,  Canham,  the  co-executor,  was  fully  proved,  and  the 
chief  justice  directed  the  jury  to  find  for  the  plaintiff,  subject  to  a  motion  in 
arrest  of  judgment,  he  having  sued  in  his  own  name,  and  not  as  executor. 

Vol.  IV.— 16  L 
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Blossef,  Serjl.,  in  the  last  term,  had  accordingly  obtained  a  rule  nisi  for  arrest 
ing  the  judgment. 

Lens,  Serjt.,  on  a  former  day  showed  cause.  The  question  is,  whether  this 
is  a  mere  personal  covenant  in  gross,  or  whether  it  does  not  entitle  the  person 
who  has  the  whole  interest,  to  sue.  The  testator  bequeaths  the  sum  due  to 
liim  on  the  mortgage  to  the  plaintiff,  his  executors,  administrators,  and  assigns. 
Here  tho  assigns  being  named,  the  law  in  Spencer^ a  case,  5  Bep,  16,  is  appli- 
cable. Tlie  executors  have,  by  their  assent,  divested  this  estate  from  them- 
selves, and  vested  it  in  the  plaintiff.  *This,  then,  is  not  a  mere  cove-  r^^'in 
nant  in  gross,  and  the  plaintiff'  may,  therefore,  bring  this  action,  and  is  '- 
not  bound  to  sue  in  the  name  of  the  executors. 

Blossef,  Serjt.,  in  support  of  the  rule.  This  is  a  direct  bequest  of  the  money, 
and  not  of  the  term,  and  the  covenant  does  not  run  with  the  land.  A  covenant 
by  a  publican  to  pay  for  beer  during  the  lease  of  the  public  house  is  collateral, 
and  doed  not  pass  to  the  assignee.  Godbolt,  120.  That  is  a  much  stronger 
rase  than  this.  Besides,  covenant  does  not  lie  by  an  assignee  for  a  breach 
done  before  his  time,  Comyns*  Digest,  Covenant,  B.  3;  and  on  the  face  of  this 
declaration,  it  appears  that  the  covenant  was  broken  in  the  life  time  of  the 
testator,  for  it  was  to  have  been  performed  on  the  25th  of  March,  1810;  and  on 
non-payment  on  that  day,  there  was  a  clear  breach. 

Cur,  adv.  vult. 

On  this  day,  Dallas,  J.,  delivered  the'judgment  of  the  court  as  follows : 
The  question  for  the  consideration  of  the  court  is,  how  far  the  plaintiff  can 
avail  himself  of  the  circumstances  disclosed  by  his  declaration.  This  depends 
entirely  on  the  construction  of  the  covenant  made  between  tlic  defendant  and 
the  testator.  The  leading  principles,  as  to  the  constniclion  of  covenants  of  this 
description,  in  which  an  assignee  has  or  has  not  a  right  to  sue  or  be  sued,  are 
laid  down  in  Spencer^s  case,  and  the  resolutions  there  adopted  have  been 
recognised  and  established  in  the  cases  of  Bailey  v.  Wells,  3  Wills,  25,  and 
Gray  v.  CuthbertsenA  In  Spencer* s  case  many  differences  were  taken  and 
agreed  to  *respecting  express  covenants,  and  covenants  in  law,  and  r^ooi 
which  of  them  ran  with  the  land,  and  which  were  collateral,  and  did  *- 
not  go  with  the  land:  it  is,  therefore,  sufficient  to  advert  to  those  cases 
for  the  rules  of  law,  and  the  distinctions  on  which  they  are  founded. 
It  is  quite  clear  that  a  personal  covenant  cannot  be  assigned.  It  has  been 
urged,  that  as  the  testator  died  possessed  of  the  remainder  of  a  mortgage 
term  of  a  thousand  years,  the  plaintiff  might  sue  as  his  assignee ;  but  we 
think  there  is  no  ground  for  saying  he  could  do  so,  for  on  his  death  the 
remainder  of  the  term  vested  in  the  plaintiff  and  his  co-executor.  The  sum 
due  to  the  testator  from  the  defendant  on  the  mortgage  deed,  was  only  bequeathed 
by  the  former  to  the  plaintiff,  no  other  interest  was  transferred  to  him.  This, 
therefore,  was  merely  a  personal  covenant,  of  which  the  executors  alone  could 
take  advantage.  The  case  in  Godbolt  is  particularly  applicable  to  show  that 
this  was  a  collateral  covenant;  it  has  also  been  well  observed  by  my  brother 
Blosset,  that  the  covenant  was  broken  in  the  life  time  of  the  testator  ;  and  the 
case  of  Lewes  v.  Bidge,  Cro.  Eliz.  863,  determined  that  an  assignee  could  not 
maintain  an  action  on  a  breach  of  covenant  before  his  own  time. 

We  are,  therefore,  of  opinion,  that  this  action  ought  to  have  been  brought  in 
the  name  of  the  executors,  by  whom  alone  it  could  be  maintained. 

Rule  absolute^:. 

t  T.  25  Geo.  3,  B.  R,  MSS.  Sd.  N.  P.  Sd  edit.  445. 

t  [Seo  5  Maul  &  Selw.  411»  Jdilnea  et  al,  v.  Branch.  5  Barn  &  Aid.  1,  Vem»n  v 
Smilh.^ 

END   OF   HILARY   TERM. 
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FAULKNER  v.  EMMET. 

[2  Moore  176.  S.  C] 

li  A.I  under  arrest  at  the  suit  of  J3.,  gives  to  C,  the  sheriff^s  officer,  in  whose  custody  he 
is,  a  warrant  of  attorney  for  a  debt  due  to  C,  such  warrant  will  be  void,  if  no  attorney 
be  present  at  the  execution  on  the  part  of  A. 

Best,  Serjt.,  had,  on  a  former  day  obtained  a  rule  nisi  to  set  aside  the  warrant 
of  attorney  given  in  this  case,  and  the  execution  issued  thereon,  and  to  discharge 
the  defendant  out  of  custody,  on  an  affidavit  stating  that  the  defendant  had  been 
arrested  at  the  suit  of  a  third  person,  and  was  in  custody  of  the  plaintilT,  as 
bheriflf's  officer  at  the  time  when  the  warrant  of  attorney  was  given;  and  that 
no  attorney,  on  his  part,  was  present  at  the  time  of  its  execution. 
*2^41  *  Copley  t  Serjt.,  now  showed  cause,  and  stated  that  the  defendant  had 
■^  been  arrested,  and  brought  to  the  plaintifT's  house  as  a  place  of  safety ; 
that  the  defendant  had  been  permitted  by  the  piaintiif  to  go  away  out  of  custody 
to  see  his  attorney ;  that  the  defendant  had  stayed  away  for  three  hours,  and 
on  his  return  voluntarily  proposed  to  the  plaintiflf  to  give  him  a  warrant  of 
attorney  for  his  own  debt;  and  that  such  warrant  had  been  executed  without 
any  solicitation  on  the  part  of  the  plaintiff*.     He  contended,  that  the  meaning 
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of  the  rules  of  count  was,  that  a  sheriff's  officer  should  not  take  a  warrant  of 
attorney  in  tlie  cause  in  which  he  had  the  defendant  in  custody,  and  cited  Smit/i 
V.  Burllon,  1  East  241,  where  it  was  held,  that  a  warrant  of  attorney  given  by 
a  defendant  in  custody,  at  the  suit  of  one  creditor,  to  another  creditor,  was  valid, 
ahhough  no  attorney  was  present. 

Best,  Serjt.,  contra^  urged  that  the  defendant  had  been  actually  in  the  custody 
of  the  plaintiff;  and  that  the  alleged  liberty  for  three  hours  could  not  alter  the 
case ;  that  the  present  question  depended  upon  a  rule  of  court  different  from 
that  upon  which  Smith  v.  Burlton  was  decided,  and  that,  therefore,  the  rule 
ought  to  be  made  absolute. 

Dallas,  J.  (After  looking  at  the  two  rules  of  court)  I  admit  that  there  is  a 
distinction  to  be  made  between  a  *  warrant  of  attorney  given  to  a  plaintiff  r#on.- 
at  whose  suit  the  defendant  is  in  custody,  and  one  given  to  a  third  person :  ^ 
in  the  first  case,  it  may  be  extorted  as  the  price  of  a  release  ;  but,  in  the  last, 
as  he  is  in  custody  at  the  suit  of  another,  it  will  not  procure  his  release.  Still 
the  question  is,  whether  this  warrant  of  attorney  is  not  within  the  spirit  of  the 
rule ;  for  an  officer  might  exercise  a  great  degree  of  undue  influence,  if  he  might 
extort  this  instrument.  The  words  of  the  rule,  in  the  generality  of  its  terms, 
apply  to  this  case ;  and  it  applies  in  principle  and  in  reason.  It  was  not  suffi- 
cient that  the  defendant  went  to  consult  his  attorney :  he  ought  also  to  have 
induced  his  attorney  to  have  returned  with  him.  No  case  has  been  cited 
restricting  the  protection  of  this  rule  of  court  to  a  warrant  of  attorney  given  in 
the  cause  in  which  the  defendant  is  in  custody ;  but  the  case  of  IVaraker  v. 
Gaacoyne,  W.  Bl.  1297,  is  stronger  than  this.  There  the  defendant  lodged  at 
the  officer's  house,  within  the  rules  of  the  Fleets  and  the  court  held,  that  it  was 
next  to  being  in  close  custody ;  for  the  officer,  being  surety  to  the  warden, 
might  deliver  the  defendant  into  close  custody  at  any  time.  Therefore,  I  think 
this  warrant  of  attorney  should  be  set  aside. 

Park,  J.,  concurred.;]^ 

Rule  absolute.§ 

t  Easter,  15  Car,  2.,  K.  B.  JUL  14  &  15  Car.  2.,  C.  P.,  by  which  it  is  ordered,  *•  thnl 
no  bailiflor  sheriff's  officer  sholl  presume  to  exact  or  take  trom  a  defendant  in  cusiody, 
by  arrest,  any  warrant  to  acknowledge  a  judgment,  but  in  the  presence  of  on  attorney  lor 
the  defendant,  who  shall  subscribe  his  name  thereto,  which  warrant  shall  be  produced 
when  the  judgment  is  acknowledged ;  and  that,  if  any  bailiff  or  sheritl's  officer  shall  otftrid 
therein,  he  shall  he  severely  punished. 

X  Gibb»t  C.  J.,  and  Burroughs  J.,  were  absent. 

$  [See  Newbury  v.  Emmett,  2  Moore  175.] 


•ELMSLIE  V.  WILDMAN.  [^^236 

[2  Moore  179.  S.  C] 

Where  a  verdict  was  found  against  a  defendant,  and  a  material  witness  for  him  arrived  on 
the  following  day,  the  court  refused  to  grant  a  rule  for  a  new  trial,  because  no  applica- 
tion had  been  made  to  put  off  the  first  trial. 

This  was  an  action  on  a  policy  of  insurance  on  g^oods,  from  Jamaica,  to 
London.  The  ship,  during  her  stay  at  Jamaica,  had  been  so  much  exposed 
to  the  heat  of  the  sun,  that  her  timbers  had  shrunk,  and,  shortly  after  she  sailed 
on  her  voyage,  she  leaked,  though  there  liad  been  no  storm  or  other  probable 
c^use  of  injury.  After  pumping,  the  leak  subsided,  the  ship  made  less  water 
every  day,  and  arrived  at  home  in  a  sound  state.  The  cargo,  upon  delivery, 
was  found  to  be  damaged.  The  question,  at  the  trial,  was,  whether  this  loss 
arose  from  unseaworthiness  or  from  the  perils  of  the  sea.     The  defendant  called 
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no  witnesses,  but  insisted,  that  he  was  entitled  to  a  verdict  on  the  plaintiff's 
case.     The  jury  found  for  the  plaintiff. 

Vaughan,  Serjt.,  now  moved,  that  this  verdict  should  be  set  aside,  and  a  new 
trial  granted,  on  the  ground,  that  the  captain,  a  material  witness  for  the  defendant, 
had  arrived  on  the  day  af\er  the  trial,  who  made  affidavit,  that  the  ship  leaked 
so  much  on  the  day  aAer  leaving  Jamaica*  that  he  bore  up  for  Port  Antonio^ 
fearing  he  should  founder,  though  the  weather  was  fine,  and  there  was  no 
apparent  cause  of  leaking. 

GiBBs,  C.  J.  In  this  case  an  action  was  brought  against  the  defendant,  in 
whase  option  it  was  to  apply  to  put  off  tlie  trial,  from  the  absence  of  a  witness, 
on  the  usual  terms.  That  he  has  neglected  to  do,  and  it  is  fit,  from  justice  to 
the  plaintiiT,  to  refuse  the  present  application,  because  the  defendant  would  have 
*237l  ^^  unfair  advantage,  in  knowing  what  was  the  case  intended  *to  be  set 
-*  up  on  the  part  of  the  plaintiff,  and  the  evidence  to  be  adduced  in  support 
of  it.  My  brother  Faughan  put  the  case  on  this  ground,  that  the  loss  was 
occasioned,  not  by  peril  of  the  sea,  nor  by  unseaworthiness,  but  by  the  seams 
of  the  vessel  being  opened  by  heat,  when  the  vessel  grounded  in  harbor,  on  the 
retiring  of  the  tide.  But  she  mended  in  the  course  of  her  homeward  voyage, 
and  arrived  perfectly  sound.  Looking  at  the  case  with  this  view,  I  see  no 
reason  to  rule  tliis  case  differently. 

The  rest  of  tlie  court  concurring,  the 

Rule  was  refused. 


FEATHERSTONHAUGH  v.  JOHNSTON. 

[2  Moore  181.    S.  C] 

Where  A,  consigned  the  goods  of  B,  to  C,  and  C,  without  notice  of  the  right  of  £.,  sold 
a  part,  and  kept  the  remainder  in  his  possession:  Held,  that  C.  was  liable  in  an  action 
of^ trover  by  B.  for  the  value  of  the  goods  that  were  sold,  as  well  as  for  those  that 
remained  in  his  possession. 

Trover.  At  the  trial  of  the  cause  before  Parkj  J.,  at  the  sittines  at  Guild' 
hall  after  the  last  term,  it  appeared,  that  the  plaintiff  agreed  to  send  a  cargo  of 
bottles,  by  a  ship  of  one  Humble,  from  Sunderland  to  London.  A  dispute 
afterwards  arose  respecting  the  payment  of  freight  and  demurrage,  whereupon 
the  ship  was  ordered  by  Uumbh  to  sail,  and  the  bottles  were  consigned  by  him 
to  the  defendant,  who,  without  notice  of  any  adverse  claim,  sold  a  part.  After- 
wards, the  plaintiff  informed  the  defendant  that  the  botdes  were  his  property, 
and  demanded  to  have  them  delivered  up  to  his  disposal ;  to  which  the  defendant 
answered,  that  the  greater  part  had  been  already  sold.  It  was  contended  at  the 
trial,  that  the  defendant  was  liable,  in  this  action,  only  for  the  value  of  the  part 
remaining  unsold  in  his  possession.  The  jury  found  a  verdict  for  717/.,  being 
*2381  *^^  value  of  the  whole ;  but  leave  was  given  to  move  to  reduce  it  to 
^  ZAlL^  the  value  of  the  part  remaining  unsold. 

HuUock,  Serjt.,  now  moved  accordingly,  and  insisted  that,  in  order  to  make 
a  demand  and  refusal  evidence  of  a  conversion,  the  party,  when  he  refuses, 
inust  have  it  in  his  power  to  deliver  up  or  to  detain  the  article  demanded ;  and 
he  cited  Smith  v.  Young,  1  Gampb.  439,  where,  when  a  deed  was  demanded 
of  a  defendant,  he  refused  to  deliver  it  up,  because  it  was  in  the  hands  of  his 
attorney,  who  had  a  lien  upon  it;  and  Lord  EUenborough  held,  that  that  refusal 
was  DO  evidence  of  a  conversion,  because  the  party,  at  the  time  he  refused,  had 
it  not  in  his  power  to  deliver  up  or  detain  the  deed  in  question.     Wherefore, 
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he  contended  that  the  defendant,  in  this  case,  was  not  liable  beyond  the  value 
of  the  goods  in  his  possession. 

GiBBs,  C.  J.  I  agree  to  the  proposition,  that  the  demand  and  refusal  in  the 
case  cited  did  not  amount  to  a  conversion.  But  it  sometimes  happens,  that  two 
points  might  be  made  in  a  case,  and  only  one  is  made ;  and  I  cannot  take  the 
decision  on  that  point  as  an  authority  to  decide  the  other.  In  the  present  case, 
the  defendant  has  been  proved  to  have  actually  sold  the  goods  in  dispute,  and  a 
sale  alone  has  been  held,  in  many  cases,  to  amount  to  a  conversion.  The 
principle  of  law  is  against  the  defendant,  who  has  applied  the  goods  to  his  own 
use.  In  the  case  of  Norwood  v.  Smith,  2  Term  Rep.  750,  an  action  of  trover 
was  brought  by  the  owner  of  goods  against  the  defendant,  who  had  sold  them, 
and  it  appeared  that  the  goods  had  been  stolen,  and  sold  in  market  *overt  rtoon 
to  the  defendant;  and  afterwards,  and  before  the  conviction,  notice  was  ^ 
given  to  the  defendant  by  the  plaintif}',  that  the  goods  were  his  property ;  and, 
nevertheless,  the  defendant  sold  them.  After  conviction,  the  action  was  brought ; 
and  it  was  held,  that  the  plaintiff'  could  not  recover,  because  the  sale  in  market 
overt  protected  the  goods  until  conviction;  and,  therefore,  the  defendant  was 
not  liable  for  a  sale  during  the  protection :  but  unquestionably,  if  the  defendant 
there  had  sold,  after  protection  had  ceased,  the  action  would  have  lain.  There- 
fore, I  think,  there  is  no  ground  for  the  present  motion. 

Dallas,  J.,  Burrough,  J.,  and  Park,  J.,  concurred. 

Rule  refused. 

After  the  decision  of  the  case,  Hullock,  Serjt.,  admitted,  that  the  case  of 
Jackson  v.  Anderson,  Ante,  iv.  24,  was  also  very  strong  against  the  defendant 
M'Combie  v.  Davits,  (6  East,  538.    7  East,  5,}  was  also  mentioned. 


POPE  V.  BACKHOUSE. 

[2  Moore  186.  S.  C] 

A  farmer  famished  the  produce  of  his  land  to  the  poor  of  the  parish  of  which  he  was 
churchwarden,  at  a  fair  market  price :  Held,  that  he  was  liable  to  penalties  under  the 
55  Geo.  3.  c.  137.  «.  6. 

Debt  upon  the  statute  55  Geo.  3.  c.  137.  «.  6,  to  recover  certain  penalties. 
The  declaration  stated,  that  the  defendant  being  a  churchwarden  of  the  parish 
of  CUobury  Mortimer,  in  the  county  of  Salop,  did,  in  his  own  name,  provide, 
furnish,  and  supply,  for  his  own  *profit,  certain  goods  for  the  support  r^ojn 
and  maintenance  of  the  poor  of  the  said  parish,  against  the  form  of  the  ^ 
statute,  &c.     Plea,  nil  debet. 

At  the  trial  before  Burrough,  J.,  at  the  last  assizes  at  Shrewsbury,  it  ap- 
peared that  the  defendant  was  a  farmer,  and  had  supplied  some  of  the  poor  of 
the  parish  of  which  he  was  churchwarden,  with  corn  and  flour ;  but  the  jury 
considering  that  they  had  been  sold  at  a  fair  market  price  only,  Burrough,  J., 
directed  a  verdict  to  be  entered  for  the  plaintiff,  with  liberty  for  the  defendant 
to  move  to  set  it  aside,  and  enter  a  verdict  for  himself,  if  such  sale  dfd  not  fall 
within  the  construction  of  the  statute. 

Best,  Serjt.,  now  moved  accordingly,  and  contended,  that,  to  bring  this  case 
within  the  statute,  it  was  necessary  for  the  jury  to  And  that  the  defendant  sold 
at  a  profit. 

GiOBs,  C.  J.  It  is  to  be  presumed,  that  a  farmer  does  make  a  profit  by  sell- 
ing the  produce  of  his  land  at  a  fair  market  price.  If  an  overseer,  having  pur* 
chased  provisions  at  a  certain  price,  should  afterwards,  in  the  event  of  a  scarci^ 
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which  presses  on  the  poor,  let  them  have  them  at  that  price,  he  would  not  come 
within  the  act:  but  if  he  should  sell  them  to  the  poor  at  the  market  price,  and 
make  a  profit  on  them,  he  would  be  within  the  act.    The  defendant  is  certainly 
liable,  and  the  verdict  properly  entered  for  the  plaintiff. 
The  rest  of  the  court  concurred. 

Rule  refused.t 

t  [See  5  Bam.  &  Aid.  328,   We$t  ▼.  Andrevo$.    3  Barn.  &  Aid.  145,  Proctor  y.  Man- 

waring.'] 


•241]  »DOE,  on  the  demise  of  GREEN  et  al.,  v.  BAKER. 

[2  Moore  169.  S.  C] 

A.  demised  premises  to  B,  for  one  year  certain.  It  was  agreed  that  after  the  expiration 
of  that  year  the  tenancy  should  expire  on  three  months'  notice  being  given  by  A.  The 
agreement  contained  no  clause  of  re-entry.  B.  entered  and  took  receipts  for  the  rent 
from  j1.,  first,  in  his  own  name  alone,  and  afterwards  in  the  names  of  himself  and  two 
others,  who  were  his  partners.  After  three  years'  possession,  he  received  a  notice  to 
quit  from  A.  alone :  Held,  that  A.  might  recover  on  his  own  demise  in  an  action  of 
ejectment,  the  notice  to  quit  from  A.  alone  being  sufficient  to  determine  the  tenancy. 

Ejectment  on  two  demises,  the  one  by  Green  alone,  the  other  by  Green 
and  two  others.  At  the  trial,  before  DcUlaa,  J.,  at  Westminster,^  at  the  sittings 
after  the  last  term,  it  appeared  in  evidence,  that  the  plaintiff  was  a  brewer,  and 
the  two  other  persons  who  joined  in  the  second  demise,  were  his  partners ; 
that  the  defendant  was  a  publican,  carrying  on  his  trade  in  a  house  which 
belonged  to  the  brewery ;  that  he  held  the  house  under  a  written  agreement, 
made  with  Green  alone,  for  the  term  of  one  year,  and  that  the  agreement  con- 
tained a  proviso  for  determining  the  tenancy,  afler  the  expiration  of  the  year, 
by  Green  giving  to  the  defendant  three  months'  notice  to  quit,  but  did  not  con*- 
tain  any  clause  of  re-entry ;  that  the  defendant  entered,  and  took  receipts  for 
rent  from  Green,  at  first  in  his  own  name  alone,  but,  afterwards,  in  the  name 
of  himself  and  his  two  partners ;  that  the  defendant,  after  three  years'  posses- 
sion, was  served,  by  Green  alone,  with  a  notice  to  quit  in  three  months.  It 
was  objected,  at  the  trial,  on  the  part  of  the  defendant,  first,  that  the  receipts  for 
rent  being  in  the  name  of  the  three  partners,  and  the  possession  changed,  the 
notice  to  quit  should  have  been  given  in  their  joint  names;  and,  secondly,  that, 
as  the  notice  to  quit  given  by  Green  alone,  must  be  considered  a  nullity,  and  as 
no  clause  of  re-entry  was  contained  in  the  agreement,  the  present  action  could 
not  be  maintained.  These  objections  were  over-ruled  by  Dallas,  J.,  and  the 
*2421  J"^^  found  a  verdict  for  the  plaintiff;  but  the  ^defendant  obtained  leave 
^  to  move  to  set  it  aside,  if  the  court  should  consider  the  objections  well 
founded. 

Onslow,  Serjt.,  now  moved  accordingly,  and  urged  the  objections  made  at 
t})e  trial. 

GiDBs,  C.  J.,  (after  recapitulating  the  objections  and  the  evidence,)  as  to  the 
first  objection  which  has  been  made,  the  circumstance  of  the  receipts  for  rent 
for  a  certain  period  having  been  given  by  the  partners,  does  not  prove  the  legal 
estate  to  have  been  in  them ;  and  as  there  is  no  evidence  of  a  transfer,  the 
plaintiff  is  entitled  to  recover  on  his  sole  demise.  As  to  the  second  objection, 
a  clause  of  re-entry  was  wholly  unnecessary.  The  agreement  stipulated  for 
the  determination  of  the  tenancy,  upon  certain  terms  agreed  upon  between  the 
parties  at  the  time  of  its  execution,  viz,  the  one  party  giving  the  other  three 
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months  notice  to  quit.  Upon  the  expiration  of  the  three  months  after  tlie 
notice  to  quit  had  been  served,  the  tenancy  expired,  and  Green  became  entitled 
to  maintain  this  action. 

The  rest  of  the  court  concurred. 

Rule  refused. 


ANDERSON  v.  HAYMAN. 

[2  Moore  192.  S.  C] 

The  defendant  was  arrested  upon  a  eajnas  directed  to  the  sheriffs  o{ Ltmdon^  which  issued 
upon  an  ofHce  copy  of  an  affidavit  ot  debt  sworn  before  the  filacer  for  Devouy  no  affidu- 
vit  having  been  made  before  the  filacer  for  London:  Held,  that  the  proceedings  were 
regular,  and  the  defendant  not  entitled  to  his  discharge. 

A  CAPIAS  ad  respondendum  directed  to  the  sheriff  of  Devon  was  issued 
against  the  defendant,  on  an  affidavit  of  debt  sworn  by  the  plaintiff  before  the 
filacer  *for  Devon.  The  defendant  not  being  found  there,  an  office  r*Q4o 
copy  of  that  affidavit  was  filed  with  the  filacer  for  London^  and  on  that  ^ 
office  copy,  a  capias  ad  respondendum  issued,  directed  to  the  sheriffs  of  Ijin- 
don^  but  the  defendant  not  being  found,  a  capias  by  contirvuance  was  issued, 
directed  to  the  same  sheriffs,  upon  which  he  was  arrested.  No  affidavit  of 
debt  had  been  made  before  the  filacer  for  London. 

Copley,  Serjt.,  having  on  a  former  day  obtained  a  rule  nisi,  to  have  the  bail 
bond  delivered  up  to  be  cancelled,  and  the  defendant  discharged  upon  entering 
a  common  appearance, 

Bosanquet,  Serjt.,  now  showed  cause.  In  Boyd  v.  Durand,  Ante,  ii.  161, 
it  was  decided,  that  if  a  plaintiff  proceed  by  a  second  original  capias,  instead 
of  a  testatum  capias,  a  second  affidavit  to  hold  to  bail  is  not  necessary,  and 
Lawrence,  J.,  there  says,  «*  as  to  the  practice  regarding  the  issuing  of  a  testa- 
tarn  capias,  the  act  of  parliament  does  not  say,  that  more  than  one  affidavit 
shall  be  made ;  and  the  practice  has  prevailed,  of  sending  a  copy  to  the  filacer  of 
another  county,  who  thereupon  makes  out  a  capias y  And  accordingly  it  is 
stated  in  Impey^s  Practice,  "  if  the  defendant  cannot  be  found  in  the  county 
where  the  first  capias  issued,  the  plaintiff's  attorney,  on  taking  an  office  copy 
of  the  affidavit,  marked  by  the  filacer  for  the  county  where  the  first  writ  issued, 
may  make  out  a  caputs  into  another  county.*' 

Copley,  Serjt.,  in  support  of  his  rule,  urged  that  Lawrence^  J.,  in  Boyd  v. 
Durand,  relied  on  the  accidental  circumstance  of  the  same  person  being  filacer 
for  both  counties;  and  he  cited  Dalton  v.  Barnes,  (1  Maule  &  Selwyn,  230,) 
in  which  *case  it  wa's  contended,  that  the  practice  was  for  the  filacer,  r^ati 
upon  transmitting  to  him  either  tlie  original  affidavit,  or  an  office  copy  ^ 
of  it  to  issue  his  writ.  But  the  court  said,  that  such  could  not  be  the  practice, 
for  that  an  affidavit  made  for  one  specific  object,  could  not  be  transferred  to 
another,  and  perjury  could  not  be  assigned  on  the  office  copy.  The  proceed- 
ings in  this  case  having  been  altogether  irregular,  the  defendant  was  entitled  to 
his  discharge. 

The  court  held  the  practice,  as  stated  in  Boyd  v.  Durand,  to  be  perfectly 
regular,  and  the  rule  was  accordingly 

Dischai^ed. 
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SCILLY,  Demandant;  SMITH,  Tenant;  BARNARD,  Vouchee. 

Recovery  ame.ided  by  inaertinff  the  additional  namea  of  the  parisbea,  where  the  names  in 

the  deed  and  the  recovery  difiered. 

Blosset,  3erjt.,  moved  to  amend  this  recovery  suffered  in  Trinity  term,  10 
Geo.  3.,  by  inserting  the  additional  names  of  the  parishes  of  Layer  4*  ^^igbo" 
rough.  In  the  recovery,  they  were  named  Layer  4*  ff^gborough;  but  in  the 
deed  to  lead  the  uses  they  were  called  Layer  Mamey  and  Much  Wigborough, 
The  possession  had  followed  the  deeds. 

Hat. 


•245]  •(IN  THE  EXCHEQUER  CHAMBEK.) 


(In  Error.) 
JAMES  V.  EMERY  and  CLUDDE. 

[2  Moore.  195.    S.  C] 

If  the  Interest  of  covenantees  be  several,  they  may  maintain  several  actions,  althongh  the 

language  of  the  covenant  be  that  of  a  joint  covenant. 
Interest  allowed  on  the  affirmance  of  a  judgment,  in  an  action  for  breach  of  covenant  for 

non-payment  of  purchase-money,  on  the  whole  sum  recovered  below,  and  from  the  date 

of  the  judgment  below,  notw^iihstanding  an  express  agreement  between  the  parties  that 

part  only  of  the  sum  recovered  should  bear  interest. 

The  defendants  in  error  had  brought  an  action  of  covenant  against  the  plain- 
tiff in  error.  The  declaration  stated,  that,  by  certain  articles  of  agreement, 
dated  the  27th  of  January ^  1812,  and  made  between  Benjamin  Rowley^ 
Emery t  4*  Cludde^  of  the  one  part,  and  James  and  /?.  7.  Stttbha^  (since  de- 
ceased)  of  the  other  part,  (reciting  that  Rowley^  Emery^  Sf  Cludde^  together 
with  one  Sarah  Dunning.,  were  entided  in  fee  simple  to  the  entirety  of  the 
premises  in  the  proportions  following;  that  is  to  say,  Rowley,  to  five  undivided 
twelfth  parts  and  one  moiety  of  a  twelfdi  part,  Emery  4"  Cludde,  to  five  undi- 
vided twelfth  parts  and  one  moiety  of  a  twelfth  part,  and  Sarah  Jhmning,  to 
the  remaining  twelfth  part;)  Rowley,  Emery,  4*  Cbidde  did,  for  themselves 
severally,  and  not  jointly,  and  for  their  several  and  respective,  and  not  joint 
heirs,  executors,  and  administrators,  covenant  with  James  ^  Sttdfts,  and  eack 
of  them,  their  and  each  of  their  executors,  administrators,  and  assigns,  that  they,. 
Rowley,  Emery,  4*  Cludde,  would,  within  two  months  from  the  date  there^ 
make  out  and  deliver  to  James  4*  Slubbs,  an  abstract  of  the  tide  of  them,  Row^ 
ley,  Emery,  4*  Cludde,  to  eleven  undivided  twel(\h  parts  of  the  premises,  and 
would,  within  three  months  from  the  date  thereof,  in  conjunction  with  all  other 
parties  in  anywise  interested  therein,  grant,  release,  and  convey  unto  and  to  the 
*2461  ^'^  ^^  Jam£s  4*  Stubbs,  their  heirs,  and  assigns,  as  tenants  *in  common, 
-I  the  said  eleven  parts,  &c. ;  in  consideration  whereof,  James  4*  Stubbs, 
did  thereby,  for  themselves  and  their  respective  heirs,  executors,  administrators, 
and  assigns,  covenant  with  Rowlev,  Emery,  ^  Cludde,  and  each  of  them,  their 
and  each  of  their  executors,  admtnistrators,  and  assigns,  that  they,  James  4* 
Stubbs,  their  heirs,  executors,  administratoniy  or  assigns,  would  pay  to  Rowley, 
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Emery,  ^  Cludde^  their  executors,  administrators,  or  assigns,  (in  the  propor- 
tions of  one  moiety  to  Rowley,  and  the  other  moiety  to  Emery,  fy  Cludde,)  the 
sum  of  14,000/.  by  the  following  instalments,  viz.  2000/.  on  the  25th  of  Decern^ 
her,  1813,  with  interest  from  the  25th  of  December,  then  last,  2000/.  on  the 
25lh  of  December,  then  next  following,  and  2000/.  on  every  succeeding  25th  of 
December,  until  the  whole  sum  of  14,000/.  should  be  paid,  but  without  demand- 
ing or  requiring  any  interest  for  any  or  either  of  such  payments  to  be  made  after 
the  said  25th  oi  December,  1813;  and  would  iJso  make  and  execute  to  Rou}- 
ley,  Emery,  fy  Cludde,  their  heirs,  executors,  administrators,  and  assigns,  such 
a  security  upon  the  premises,  by  way  of  mortgage,  for  payment  of  the  several 
instalments  as  Roioley,  Emery,  fy  Cludde,  or  their  counsel,  should  direct;  and, 
as  a  collateral  security,  would  make  and  give  the  joint  and  separate  bond  of  them, 
James  <J»  Slubbs,  in  a  proper  penalty.  Averment  of  performance,  and  readiness 
to  perform,  on  the  part  of  the  plaiulifts  (below,)  and  that  the  defendant  (below) 
had  taken  possession  of  tlie  premises.  Breach,  refusal  on  the  part  o^  James  4* 
Stubbs,  to  accept  a  conveyance,  and  to  pay  such  proportion  of  the  purchase- 
money  as  was  then  due.  Plea,  actio  non,  fqr  that  Rowley,  was  still  living. 
General  demurrer  and  joinder.  Judgment  for  tlie  plaintiffs  below  for  3100/. 
and  38/.  costs.     Assignment  of  general  errors  and  joinder; 

^Gaselee,  in  support  of  the  assignment  of  errors,  submitted,  that  the  r^oj^ 
question  for  the  opinion  of  the  court  was,  whether  the  covenant,  which  L  ' 
was  the  foundation  of  this  action,  was  not  a  joint  covenant,  and  whether  Rotc^ 
ley,  should  not  have  joined  in  this  action.  He  contended,  that,  although  it  might 
be  said,  that  the  interest  of  the  vendors  was  separate,  yet,  as  to  tlie  purcliasers, 
the  covenant  was  joint.  They  covenanted,  for  payment  of  the  purchase-money, 
to  execute  a  mortgage,  and  to  give  a  bond,  as  a  further  security  for  payment  of 
llie  purchase-money.  Now,  if  these  covenants  should  be  held  to  be  separate, 
the  plaintiff  in  error  would  be  liable  to  separate  actions,  by  each  of  llie  defend- 
ants, for  breach  of  each  of  the  covenants ;  yet  the  interest  of  the  covenantees 
must  be  considered  as  joint:  the  court  will  not  presume  that  ditterent  remedies 
were  given,  namely,  that  the  plaintiffs  in  error  should  be  subject  to  separate 
actions  for  not  paying  the  purchase-money,  when  they  are  to  be  subject  to  joint 
actions  only  for  not  executing  the  mortgage  and  not  giving  the  bon(l.  A  cove- 
nant with  them  and  each  of  them  (from  Slingsby^s  case,  5  Rep.  18.  b.,  down 
to  the  present  time,)  does  not  make  a  several  covenant.  A  covenant  with  two 
persons  for  the  benefit  of  one  of  them  only,  is  joint  and  survives,  though  one  of 
them  would  recover  merely  as  trustee.  JSo,  here,  Rowley,  Emery,  ^  Cludde, 
had  a  joint  legal  interest  in  the  covenant  to  enforce  three  things,  the  payment 
of  the  purchase-money,  the  execution  of  the  mortgage,  and  of  the  bond ;  the 
purchase-money,  when  recovered,  to  be  divided  into  separate  parts.  In  Ander^ 
son  V,  Mariindale,  1  East,  497,  it  was  held,  that  a  covenant  with  A.  and  B.  to 
pay  an  annuity  to  A.,  was  a  joint  covenant,  although  for  the  benefit  of  •^.  only. 
This  *case  is  stronger,  for,  of  the  things  covenanted  to  be  done,  two  are  r«9  jq 
in  their  nature  joint.  Souihcote  v.  Hoare,  Ante,  iii.  87,  is  still  more  *- 
favorable  to  the  plaintiffs  in  error ;  and,  on  the  authority  of  these  two  cases,  it 
appears,  that  this  is  a  joint  covenant,  and  that  Rowley,  Emery,  fy  Cludde,  are 
to  pay  the  money  jointly,  otherwise  it  must  be  held,  that  the  executors  of  one 
eould  have  maintained  an  action  for  the  purchase-money,  and  then,  in  whose 
name  ought  the  action  for  not  executing  the  mortgage  and  bond  to  be  brought? 

Puller,  contra,  was  stopped  by  the  court. 

GiBBS,  C.  J.  The  only  question  for  the  opinion  of  the  court  is,  whether  this 
action  has  been  properly  brought  by  the  plaintiffs  below,  without  joining  Row* 
ley.  The  principle  is  well  known,  and  fully  established,  that  if  the  interest  be 
jomt,  the  action  must  be  joint,  although  the  words  of  the  covenant  be  several ; 
and  if  the  interest  be  several,  the  covenant  will  be  several,  although  the  terms 
of  it  be  joint.  Eeelestonvs  Clipskam^  1  Saund.  153.  In  this  case  the  interest  is 
eevcral,  and  the  covenant  must  follow  the  interest  of  the  covenantees.     But  it 
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has  been  said,  tliat  there  are  other  covenants  which  stipulate  for  securities 
which  are  joint,  and  that,  consequently,  this  covenant  must  be  joint.  That  by 
no  means  follows ;  this  covenant  may  be  several,  and  those  joint.  Two  cases 
have  been  cited,  but  they  have  been  decided  on  exceptions  to  the  rule  I  have 
laid  down,  and  leave  this  case  within  it.  In  neither  of  those  cases  had  the  per- 
son who,  it  was  contended,  was  a  necessary  party  to  the  action,  any  beneficial 
interest  whatever.  Here,  the  parties  were  all  beneficially  interested,  and  their 
*o4Q1  ^"^^^^^  were  clearly  several ;  therefore  *the  covenant  also  is  several, 
^  and  the  action  for  the  proportion  of  each  may  be  brought  severally. 
Upon  these  grounds,  we  are  clearly  of  opinion,  that  the  judgment  must  be 
affirmed. 

Judgment  afiirmed.t 

Puller,  then  moved  for  interest  on  the  whole  sum  recovered,  from  the  time 
of  the  allowance  of  the  writ  of  error,  although  it  was  larger  than  that  on  which 
interest  had  been  agreed  to  be  paid ;  as,  by  the  terms  of  the  agreement,  interest 
was  payable  on  the  first  instalment  only. 

Gaselee,  contended,  that  such  interest  only  as  would  have  been  recovered 
below,  was  allowable  now. 

GiBBs,  C.  J.  It  is  true,  that  no  interest  is  payable  on  the  last  instalments, 
but  that  is,  provided  they  are  paid  on  certain  days.  It  is  a  rule  of  this  court, 
whenever  money  is  to  be  paid  on  a  certain  day,  if  it  be  not  paid  on  that  day,  to 
allow  interest.  If  it  be  a  sale  of  goods,  to  be  paid  for  on  a  certain  day,  and 
they  are  not  paid  for,  it  is  within  the  principle,  and  interest  will  be  allowed 
from  that  day.  On  the  same  principle  it  is  that  a  bill  of  exchange  bears  inter- 
est ;  otherwise,  the  party,  by  not  having  the  money  paid  when  due,  would  lose 
the  benefit  of  the  interest.  The  court  is  of  opinion,  that  interest  should  be  given 
from  the  day  of  the  judgment  below. 

Interest  allowed  accordingly. 

t  [See  Mr.  Meicalfs  note  to  the  case  of  Rolls  v«  Yatt^  Yelv.  177,  and  the  American 
coses  (here  cited.  See  also  Gary's  Rep.  20,  {jediiiom  o(  1820.)  and  the  Year  Book  2  £dw. 
t.  2.] 
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(In  Error.) 
IKIN  V.  BRiDLEY. 

[2  Moore.  206.   S.  C] 

Interest  allowed,  on  affirmance  of  a  judgment,  for  the  balance  due  from  a  banker  on  ac- 
count of  money  deposited  with  him  (it  being  the  custom  of  the  bank  to  allow  interest,, 
but  at  the  rate  only  which  the  bank  were  accustomed  to  allow. 

Assumpsit,  to  recover  a  balance  due  to  the  defendant  in  error,  on  account  of 
money  deposited  with  bankers,  of  whom  the  plaintiff*  in  error  was  the  surviving 
parlnert 
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Littledale  moved  for  interefty  on  the  affirmance  of  the  judgment,  on  an 
affidarit,  which  stated  that  it  was  the  usage  of  the  bank  to  allow  their  customers 
interest  on  money  so  deposited.  He  cited  JJammel  v.  Mel^  Ante,  iv.  298,  and 
Gwyn  V.  Godby^  Ante,  i\r.  346. 

And,  it  being  the  custom  of  the  bank  to  allow  such  interest,  at  the  rate  of  4/. 
per  cent,  per  armtim,  the  court  ordered  it  to  be  calculated  at  that  rate. 


LLOYD  V.  SANDILANDS. 

[2  Moore  207.  S.  C] 

A  sheriff's  officer,  in  execution  of  mesne  process,  peaceably  obtained  entrance  by  the 
outer  door  of  the  house,  and  followed  the  defendant  to  his  bed-room,  who  locked  him- 
self therein,  and  refused  to  open  the  door,  though  informed  by  the  officer  of  his  business. 
The  officer  then  waited  in  the  earden  at  the  back  of  the  house  all  night,  and  in  the 
morning  touched  the  defendant  through  a  broken  pane  of  glass,  requiring  him  to  sur- 
render,  and  then  entered  the  room  in  which  the  defendant  was.  through  the  window, 
which  the  officer  in  entering  further  broke,  and  arrested  the  defendant:  Heidi  that  the 
officer  was  justified. 

Copley,  Seijt.,  had  obtained  a  rule  nisi  to  discharge  the  defendant  out  of  the 
custody  of  the  sheriff  of  Middlesex^  upon  his  affidavit,  which  stated,  that  he 
was  *arrested  on  the  4th  of  April  in  his  bed-room,  at  the  house  of  a  tmsi 
friend,  with  whom  he  had  for  some  time  resided.  That  the  officer,  to  ^ 
effect  the  arrest,  got  on  a  shed  in  the  garden,  and  broke  a  window,  and  having 
entered  through  the  aperture,  showed  the  defendant  his  warrant,  and  took  him 
to  a  lockup  house ;  that  the  officer  rushed  though  the  house  into  the  garden, 
when  the  outer  door  was  first  opened  in  the  morning,  and  then  got  upon  the 
shed  and  made  the  arrest,  as  before  stated,  and  that  he  believed  that  these  pro- 
ceedings took  place  without  the  knowledge  of  his  friend. 

Best  and  Onslow,  Seijts.,  now  showed  cause,  on  the  affidavit  of  the  officer, 
which  stated,  that  he  had  a  warrant  from  the  sheriff  of  Middlesex  to  arrest  the 
defendant,  and  hearing  that  he  secreted  himself  in  the  house  of  his  friend,  the 
officer  called  there,  and  told  the  servants  he  had  a  warrant,  but  was  refused 
admittance ;  that  on  the  evening  of  the  3d  of  April  he  went  with  two  assistants, 
and  obtained  admittance  peaceably,  when  the  defendant  rushed  up  stairs  to 
his  bed-room  and  fastened  the  door;  that  the  officer  followed  him,  and  asked 
him  to  open  the  door,  which  he  refused  to  do,  and  made  his  escape  through  a 
window,  in  a  room  adjoining  the  bed-room;  that  the  officer  and  his  assistants 
watched  all  night  in  the  garden,  and  on  the  next  morning  got  peaceably  into 
the  house  again,  and  one  of  the  assistants  watched  the  bed-room  door  of  the 
defendant,  who  had  returned  there,  while  the  officer  went  to  tiie  back  of  the 
house,  and  having  ascended  the  roof  of  a  shed,  he  saw  the  defendant  in  the 
room,  and  through  a  broken  pane  of  glass  touched  the  defendant,  and  required 
him  to  surrender,  which  he  refused;  that  the  officer  then  broke  the  remaining 
part  of  the  pane  of  glass,  and  entering  into  the  room,  arrested  the  defendant. 
The  officer  and  *his  assistants  also  swore,  that  the  outer  door  of  the  t^oko 
house  was  open  at  the  time  of  their  admittance.  It  was  urged  that  the  ** 
arrest  was  legal,  as  the  officer,  having  gained  admittance  in  a  peaceable  man- 
ner, through  the  outer  door  of  the  house,  was  justified  in  forcing  his  way  into 
the  bed-room  of  the  defendant. 

Chpley  and   Vaughan,  SerjtB.,  in  support  of  the  rule,  contended,  that  the 
officer  had  no  right  to  force  his  way  into  the  private  apartments  of  the  defend* 
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ant,  who  could  be  considered  but  a»  a  lodger;  that  the  officer  having  entered 
the  outer  door,  and  passed  through  the  house  into  the  garden,  the  forcing  of  his 
way  through  the  window  must  be  considered  a  re-entry ;  and  that  if  this  were 
held  to  be  a  legal  arrest,  it  would  be  to  rule,  that  if  an  officer  once  gets  past  the 
outer  door  of  a  house,  he  may  quit  it,  and  place  a  ladder  at  every  window,  for 
the  purpose  of  re-entering  when  he  pleases. 

Dallas,  J.  The  officer  and  his  assistants  have  sworn  that  the  outer  door 
of  the  house  was  open  at  the  time  of  their  admittance ;  this  case  then  must  be 
governed  by  Zee  v.  GanaeU,  I  Cowp.  1,  where  it  was  held,  that  a  bailiff  in 
execution  of  mesne  process  may  break  open  the  door  of  a  lodger's  apartment, 
having  first  gained  peaceable  entrance  at  the  outer  door  of  the  house.  I  cannot 
distinguish  between  breaking  open  the  inner  door  of  a  house,  and  breaking  open 
a  window  after  the  outer  door  is  open.  The  principle,  that  every  man's  house 
is  his  castle  depends  on  this,  that  if  the  outer  door  be  broken,  it  lays  the  house 
open  to  the  invasion  of  all  sorts  of  persons,  but  where  the  inner  door  is  broken 
that  is  not  the  case. 

Park,  J.,  concurred.  \ 

^50-1  *BviuiouoH,  J.  I  hold  it  to  be  clear  law,  that  when  the  outer  door 
^  is  open,  the  bailiff  may  enter  forcibly,  either  through  an  inner  door  or  a 
window.  If  it  were  otherwise,  it  would  only  be  necessary  for  a  person  to 
frame  one  room  with  iron  or  stone,  or  other  material,  that  would  resist  all 
external  force,  and  then  all  process  of  the  law  would  be  set  at  defiance. 

Rule  dlschafged.t 
t  Gibb§,  C.  J.,  Wis  absent. 


BARATTA  v.  LEE. 

[2  Moore  214.    S.  C] 

A  notice  by  mistake  to  a  defendant  to  appear  on  a  day  which  bos  past  is  an  irregularity, 

for  which  the  court  will  set  aside  the  proceedings. 

Vauohan,  Seijt.,  had,  on  a  former  day,  obtained  a  rule  nisi,  to  set  aside  tho 
service  of  a  writ  of  capia»  ad  respondendum^  for  irregularity,  with  costs,  upon 
tlie  ground  that  the  writ  which  issued  the  14th  of  March^  was  returnable  in 
fifteen  days  of  Easier,  which  fell  on  the  5th  of  April;  but  in  the  notice  to 
appear,  the  defendant  was  required  to  appear  at  the  return  of  the  writ,  being 
the  5th  of  Febmary. 

Copley,  Seijt.,  now  showed  cause,  and  contended,  that  the  defendant  could 
not  have  been  misled  by  the  mistake  of  the  5th  of  February  being  inserted  in 
the  notice,  instead  of  the  5th  of  April,  as  the  5th  of  February  was  past,  and  he 
must  have  known  it  was  intended  for  the  5th  of  April.  He  cited  Steel  v. 
Campbell,  Ante,  i.  424,  to  show  that  this  was  not  an  irregularity  for  which  the 
court  would  set  aside  the  proceedings. 

m^jKAi  *Vaughan,  in  support  of  the  rule,  cited  Pinero  v.  Hudson,  1  Maule 
J  &  Selw.  119,  and  Grojan  v.  Lee,  Ante,  v.  651.  1  Marsh.  272,  to  show, 
that  even  the  circumstance  of  the  day  and  year  being  in  figures  and  not 
in  words  at  length,  was  irregular.  Here  the  defendant  was  required  to 
appear  at  a  past  day,  which  was  impossible,  and  could  not  but  be  held  to  be 
irregular. 
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Dallas,  J.  It  is  necessary  that  the  party  should  be  informed  on  what  day 
he  is  to  appear.  This  notice  does  not  give  the  defendant  that  information,  and 
was  clearly  irregular. 

The  rest  of  the  court  concurred. 

Rule  absolute.! 

t  Gibbs,  C.  J.,  was  absent. 


GIBBON  V.  YOUNG. 

[2  Moore  224.  S.  C] 

By  charter-party  the  defendant  covenanted  to  pay  freight  for  a  cargo,  at  a  certain  rate  per 
ton,  freight  measurement.  To  an  action  ot  covenant  for  non-payment  of  freight,  he 
plcaaed.1(r«f,  that  by  the  usage  of  the  particular  trade  an  account  must  be  produced  to 
the  freighter  by  the  owner,  before  he  could  demand  payment  of  the  freight,  and  that  no 
such  account  was  delivered  ;  and,  tecondly^  that  it  was  the  duty  of  the  plaintiff  to  deliver 
a  freight  measurement,  end  that  he  had  not  done  so :  Held,  on  dcmurreY,  that  these 
pleas  were  bad,  as  the  usage  so  pleaded  would  create  a  new  condition,  and  vary  the 
terms'of  the  original  contract. 

Covenant.  The  declaration  stated,  that  by  a  charter-party,  dated  the  1st  of 
ApriU  1816,  and  made  between  the  plaintiff,  as  owner  of  a  certain  ship  then 
lying  at  Aberdeen,,  and  bound  for  Cork^  of  the  one  part,  and  the  defendant,  the 
freighter  of  the  ship,  of  the  other  part,  it  was  witnessed  that  the  plaintiff,  for  the 
considerations  thereinafter  mentioned,  reserving  to  himself  the  ^liberty  r«orr 
of  loading  the  said  ship  at  Cork,  with  a  cargo  for  Barbadoes,  on  ship's  *-  "^"^ 
account,  did  covenant  with  the  defendant,  that  the  commander  or  some  other 
proper  person  should  with  all  convenient  speed  set  sail,  and  proceed  direct  for 
Cork,  thence  for  Barbadoes,  and  thence  for  the  Bay  of  Honduras,  with  liberty 
to  call  at  Kingaton,  Jamaica,  on  her  way  to  Honduras,  and  there  to  load  such 
goods  as  might  offer  for  Honduras,  on  freight  on  ship's  account,  and  that  on  the 
ship's  arrival  at  Honduras,  the  commander  should  take  on  board  from  the  agents 
of  the  defendant,  a  full  and  complete  cargo  of  mahogany,  together  with  a  sufH- 
cient  quantity  of  dye-wood  to  fill  up  the  broken  stowage,  and  should  immediately 
set  sail  tlierewith,  and  proceed  to  Norfolk,  in  the  state  of  Virginia,  and  there 
make  a  true  delivery  of  the  cargo  in  the  usual  and  customary  manner,  and 
agreeably  to  bills  of  lading,  which  the  commander  should  sign  for  the  same ; 
and  thereupon,  the  commander  should  receive  on  board  there  from  the  agents 
of  the  defendant,  a  full  and  complete  cargo  of  lumber  or  other  goods,  and  should 
proceed  therewith,  direct  to  the  bay  of  Honduras,  and  there  make  a  right  and 
true  delivery  of  the  cargo,  freight  free,  and  agreeably  to  bills  of  lading;  and 
'  should  then  take  on  board  from  the  agents  of  the  defendant,  a  full  and  complete 
cargo  of  mahogany,  together  with  a  sufhcient  quantity  of  dye-wood  to  fill  up 
the  broken  stowage,  and  should  immediately  set  sail  therewith,  and  proceed  to 
tiie  port  of  London,  and  there  make  a  right  and  true  delivery  of  the  cargo  agree- 
ably to  bills  of  lading,  and  then  end  the  said  voyage ;  and  that,  in  consideration 
thereof,  the  defendant  did  covenant  with  the  plaintiff,  that  the  defendant  would 
well  and  truly  pay,  or  cause  to  be  paid  to  the  plaintiff,  freight  for  the  two 
cargoes  of  mahogany  and  dye-wood,  in  the  following  manner,  namely, 
for  the  first  cargo  to  be  discharged  at  Norfolk,  at  the  rate  *of  r^n-a 
3/.  89.  sterling  per  ton,  of  four  hundred  and  eighty  superficial  feet  ^  ^ 
freight  measurement,  and  for  dye-wood,  at  tlie  rate  of  1/.  14*.  per  ton  of  20 
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cwt.,  together  with  2s.  6d,  per  thousand  feet  mahogany,  and  1a.  per  ton  of  dye- 
wood  ior  primage,  and  also  Is.  6d.  per  ton  upon  the  whole  of  the  cargo  for  port 
charges ;  such  freight,  primage,  and  port  charges  to  be  paid  upon  a  right  and 
true  delivery  of  the  said  cargo,  by  approved  bills  of  exchange  on  London,  pay- 
able at  ninety  days'  sight,  and  for  the  second  cargo  to  be  discharged  in  the  port 
of  London,  at  the  rate  of  6/.  per  like  ton,  of  four  hundred  and  eighty  superficial 
feet  of  mahogany,  and  2/.  lOs,  per  like  ton,  20  cwt..,  of  dye-wood  at  the  king's 
beam,  together  with  the  same  allowances,  as  therein  before  mentioned,  for 
primage  and  port  charges ;  the  said  last  mentioned  freight,  and  primage,  and 
port  charges  to  be  paid  in  manner  following,  namely,  one  full  and  equal  third 
part  thereof,  on  a  right  and  true  delivery  of  the  said  cargo,  and  the  remainder 
by  approved  bills  of  exchange,  payable  three  months  after  that  period.  The 
plaintiff  then  averred,  that  the  ship  did  sail  direct  for  Cork,  thence  for  Ilarbadoes, 
and  thence  for  the  bay  of  Honduras,  and  arrived  there  on  the  4th  of  Jiugust, 
and  that  the  commander  received  from  the  agents  of  the  defendant,  a  full  and 
complete  cargo  of  mahogany,  together  with  a  sufficient  quantity  of  dye-wood  to 
£11  up  the  broken  stowage,  and  set  sail  therewith  for  Norfolk,  and  arrived  there 
on  the  28th  of  November,  and  did  there  make  a  right  and  true  delivery  of  the 
same  cargo,  in  the  usual  and  customary  manner,  and  agreeably  to  bills  of  )adini( 
which  the  commander  had  signed  for  the  same.  And  that  upon  such  delivery, 
tlie  sum  of  697/.  5sr9d,,  being  at  the  rate  of  3/.  8s,  sterling  per  ton,  of  four 
hundred  and  eighty  superficial  feet  freight  measurement,  for  each  ton  of  the 
cargo  of  mahogany,  so  laden  and  delivered  at  the  rate  of  1/.  14^.  per  ton,  for 
^^,..^-|  each  ton  of  20  cwt.  of  the  dye-wood,  so  *laden  on  board  the  said  sliip 
^  and  delivered,  became  due  and  payable  from  the  defendant  to  the  plaintift', 
and  also  the  further  sum  of  12/.  iSs,  Sd,,  being  2s.  6d.  per  thousand  feet  of 
mahogany,  and  is, per  ton  of  dye-wood  for  primage;  and  also  the  further  sum 
of  16/.  lis,  3d,,  being  Is,  6d,  per  ton  upon  the  whole  of  the  said  cargo  for  port 
charges,  which  several  sums  amounted  to  the  sum  of  726/.  15s.  Sd.  The 
plaintilT  then  averred  performance  on  his  part,  and  assigned  for  breach,  non-' 
payment  by  the  defendant  of  the  sum  of  726/.  159.  8(/.,  on  such  right  and  true 
delivery  of  the  first  cargo.  First  plea,  non  est  factum.  Second  plea,  that  it 
was  the  constant  and  established  course  and  usage  of  commerce  with  Honduras, 
and  the  custom  between  the  owners  and  masters  of  ships  or  vessels,  and  the 
freighters  thereof  under  charter-parties  upon  freight,  payable  according  to  freight 
measurement,  or  at,  and  after  any  certain  rate  by  the  ton,  reckoned  according  to 
freight  measurement,  that  the  owner  or  master,  or  his  agent  or  agents  in  that 
behalf,  receiving  a  cargo  of  mahogany  or  other  wood  at  Honduras,  on  board 
any  ship  or  vessel  to  be  carried  from  thence  upon  freight  payable  as  before 
mentioned,  to  make  or  cause  to  be  made,  for  ascertaining  the  amount  of  such 
freight,  a  measurement  of  such  mahogany  or  other  wood  called  a  freight  measure- 
ment, and  to  produce  and  show  to  the  freighter  or  his  agent,  on  account  of  the 
freight  payable  for  the  same,  according  to  such  measurement,  before  payment  is 
made  of  the  freight  of  such  mahogany  or  other  wood.  And,  that  although 
the  commander  of  the  ship  did  take  on  board  in  the  bay  of  Honduras,  such 
cargo  as  in  the  declaration  is  mentioned,  and  did  proceed  therewith  to  Norfolk, 
and  make  a  right  and  tru^  delivery  thereof,  as  in  the  declaration  is  also  men- 
tioned ;  and  although  the  defendant  had  always  since  thc^  delivery  thereof  been 
*9*m  *ready  and  willing,  and  still  was  ready  and  willing,  upon  a  freight  measurc- 
*^  ^  ment  of  the  mahogany  comprised  in  the  cargo  being  made,  and  an 
account  of  the  freight  payable  for  the  same,  according  to  such  measurement 
being  produced  and  shown  to  him,  to  pay  the  freight  thereof,  at,  and  after  the 
rale  m  the  charter-party  mentioned  by  approved  bill  or  bills  of  exchange  on 
I/yndon  aforesaid,  payable  at  ninety  days'  sight,  according  to  the  form  and 
effect  of  the  charter-party ;  yet,  that  tlie  plaintiff  did  not,  nor  would  at  any  time 
jefore  the  commencement  of  this  suit,  nor  did,  nor  would  the  master  of  the 
said  ship  make,  or  cause  to  be  made,  a  freight  measurement  of  such  mahogany, 
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or  any  part  thereof,  and  produce  or  show,  or  cause  to  be  produced  or  shown  to 
the  said  defendant  or  his  agent  in  that  behalf,  an  account  of  the  freight  payable 
for  the  same,  according  to  such  measurement ;  but,  on  the  contrary,  had  hitherto 
wholly  refused  and  neglected  so  to  do,  whereby  the  defendant  had  been  pre- 
vented from  well  and  truly  paying,  or  causing  to  be  paid  to  the  plaintiff,  freight 
for  the  mahogany  by  approved  bill  or  bills  of  exchange  on  London,  payable  at 
ninety  days'  sight,  according  to  the  form  and  effect  of  the  charter-party.  Third 
plea,  that  although  the  commander  of  the  ship  did  make  a  right  and  true  delivery 
of  the  cargo  of  mahogany,  together  with  the  dye-wood  at  Norfolk  aforesaid  as 
in  the  declaration  mentioned,  and  although  the  defendant  had  always,  since  the 
delivery  thereof,  hitherto  been  ready  and  willing,  and  still  was  ready  and  willing, 
upon  having  an  account  of  the  freight  measurement  of  such  mahogany,  produced 
and  shown  to  him  by  the  plaintiff  or  his  agent,  to  pay  the  freight  thereof,  at, 
and  after  the  rate  in  the  charter-party  mentioned,  by  approved- bill  or  bills  of 
exchange  on  London,  payable  at  ninety  days'  sight,  ^according  to  the  form  r^ocq 
and  effect  of  the  charter-party ;  and  although  it  was  the  duty  of  the  ^ 
plaintiff  or  his  agent,  to  have  produced  and  shown  to  the  defendant  or  his  agent, 
in  that  behalf,  a  freight  measurement  thereof,  for  the  purpose  of  ascertaining  the 
amount  of  the  freight  payable  for  the  same,  yet,  that  tiie  plaintiff  did  not,  nor 
did  any  agent  for  him  at  any  time  before  the  commencement  of  the  suit,  produce 
and  show,  or  cause  to  be  produced  and  shown  to  the  defandant,  or  his  agent,  an 
account  of  the  freight  measurement  of  such  mahogimy,  or  any  part  thereof,  or 
give  them,  or  either  of  them,  notice  of  the  amount  of  freight  payable  for  the 
same,  according  to  such  freight  measurement ;  but  that  the  plaintiff  had  wholly 
neglected  and  refused  so  to  do,  whereby  the  defendant  had  been  prevented  from 
well  and  truly  paying,  or  causing  to  be  paid  to  the  plaintiff,  freight  for  the 
mahogany  by  approved  bill  or  bills  of  exchange  on  London^  payable  at  ninety 
days'  sight,  according  to  the  form  of  the  charter-party. 

To  the  second  and  tliird  pleas  the  plaintiff  demurred,  and  the  cause  came  on 
for  argument  this  day. 

Bent,  Serjt.,  for  the  plaintiff,  contended,  that  these  pleas  were  bad.  The 
plaintiff  stipulated  to  make  a  true  delivery  of  the  cargoes,  and  the  defendant,  by 
his  pleas,  has  admitted  that  such  deUvery  was  made ;  but  he  has  insisted  that 
the  plaintiff  was  bound,  by  the  custom  at  Honduras,  to  make  out  an  account  of 
the  freight  admeasurement.  Such  custom  may  exist  at  Honduras;  but  to  state 
that  is  not  an  answer  to  the  declaration.  The  deed  upon  which  this  action  is 
brought  is  alone  to  be  considered,  and  the  parties  cannot  introduce  a  custom 
varying  the  nature  of  the  contract  thereby  made ;  Yates  v.  Pym,  (Ante,  vi.  446. 
2  Marsh.  141,)  is  expressly  in  point;  a  custom  cannot  subject  the  parties  to  a 
new  obligation,  but  can  only  be  resorted  *to  to  explain  a  written  instru-  r^nof^ 
ment,  in  case  of  ambiguity.  By  the  covenants  in  this  deed,  the  plaintiff  ^ 
M'as  bound  to  deliver  the  cargoes,  and  having  done  so  his  liability  has  ceased. 
But  giving  the  utmost  effect  to  this  covenant,  and  supposing  this  to  be  not  a 
more  usage  but  a  positive  covenant,  it  is  not  a  condition  precedent.  In  Boone 
V.  Eyre,  1  H.  Bl.  273,  it  is  said,  that  «*  where  mutual  covenants  go  to  the 
whole  of  the  consideration,  on  both  sides,  they  are  mutual  conditions,  the  one 
precedent  to  the  other ;  but  where  they  go  only  to  a  part,  as  where  a  breach 
may  be  paid  for  in  damages,  there  the  defendant  has  a  remedy  on  his  covenant, 
and  shall  not  plead  it  as  a  condition  precedent."  Haveiock  v.  Geddes,  10  East, 
555,  is  a  strong  autliority  also  in  favor  of  the  plaintiff.  No  injury  has,  in  this 
case,  been  done  to  the  defendant,  and  he  cannot  set  up  the  usage  as  he  has 
attempted  to  do,  as  a  defence  to  this  action. 

Lens,  Serjt.,  for  the  defendant.  This  is  not  a  question  as  to  a  condition  pre- 
cedent, or  a  forfeiture  of  freight.  The  question  is,  whether,  by  the  terms  of  the 
charter-party,  the  plaintiff  can  require  the  defendant  to  give  bills  for  the  freight 
before  the  measurement  is  ascertained.  To  ascertain  the  amount  of  the  freight, 
it  is  necessary  that  the  plaintiff  should  take  a  certain  step,  according  to  the 
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known  usage  of  the  trade  ;  and,  certainly,  until  that  step  be  taken,  the  amount 
due  for  the  freight  cannot  be  ascertained.  The  plaintiff  complains  of  the 
defendant  for  not  giving  bills  of  exchange,  when  the  plaintiff  himself  will  not 
furnish  the  means  of  ascertaining  what  the  amount  of  the  bills  is  to  be.  It  is 
only  necessary  to  read  the  contract.  Havelock  v.  Geddes  and  Boone  v.  £yre 
are  not  relevant.  If  the  giving  the  account  of  the  freight  measurement  be  a 
*26l1  <^°^i^ioi^  precedent,  '^it  must  be  complied  with;  it  cannot  be  a  breach 
-^  of  covenant  in  the  defendant  to  omit  giving  bills,  the  amount  of  which, 
they,  whose  duty  it  is  to  do  so,  have  not  ascertained.  The  contract  does  not 
show  who  was  to  do  this  act,  it  depends  on  the  usage.  The  plaintiflf,  by  his 
demurrer,  has  admitted  the  usage ;  and  whether  the  admeasurement  is  to  be 
made  by  him  or  the  defendant,  until  such  admeasurement  be  made,  the  defendant 
cannot  be  called  upon  to  give  bills  for  the  payment  of  the  freight. 

Best^  Serjt.,  in  reply,  was  stopped  by  the  court. 

GiBBS,  C.  J.  This  usage  does  not  appear  to  be  unreasonable,  and,  as  pleaded, 
would  amount  to  a  condition  precedent ;  for  no  freight  would  be  payable  until 
delivery  of  an  account  of  the  measurement  of  the  cargo :  but  the  pleas  are 
insufficient  in  law.  If  a  stipulation  to  the  same  eflect  were  in  the  charter-party, 
there  would  then  also  be  a  condition  precedent.  In  this  case  that  question  does 
notarise;  the  point  is,  whether  the  defendant  can  now  avail  himself  of  this 
usage.  The  terms  of  a  mercantile  contract  certainly  may  be  ascertained  by 
usage ;  but  it  is  perfectly  clear,  that  new  terms  cannot  be  introduced  into  any 
written  instrument  under  seal.  On  trial,  the  usage,  as  evidence  to  explain  the 
nature  of  tlie  contract,  would  be  admissible,  and  the  jury  would  decide  whether 
it  is  a  good  usage  ;  but,  as  now  pleaded  by  the  defendant,  it  adds  to  the  stipula* 
tions  of  the  charter-parly,  and  leaves  the  question,  of  what  the  actual  measure- 
ment agreed  upon  was,  in  the  same  obscurity  as  before.  It  also  introduces  a 
new  stipulation ;  that  the  plaintiff  was  bound  to  do  more  than  deliver  the  cargo, 
VIZ.,  to  give  in  a  written  account  of  the  freight  measurement.  This  iy  a  new 
term,  and  cannot  be  introduced  in  the  pleas  of  the  defendant. 
MM'^  *Dallas,  J.  I  am  of  tlie  same  opinion.  It  has  been  long  established, 
''-'  that  mercantile  instruments  are  to  be  construed  according  to  the  usage 
and  custom  of  merchants.  The  words  **  freight  measurement*'  have  no  definite 
meaning,  they  are  clearly  words  of  mercantile  dealing;  evidence  might,  there- 
fore, be  admitted  on  trial,  to  show  what  *'•  freight  measurement"  is,  and  the 
validity  of  the  usage  might  be  there  ascertained.  But  by  the  course  which  the 
defendant  has  taken,  he  has  added  a  new  condition  to  the  original  contract ; 
and  I,  therefore,  consider  that  the  plaintiff  is  entitled  to  judgment. 

Park,  J.,  and  Burrouoh,  J.,  concurred. 

Judgment  for  the  plaintiff. 


8YKES,  demandant;  KNOWLES,  tenant;  Lord  GAL  WAY,  vouchee. 

Recovery  amended  by  adding  the  name  of  n  parish,  (the  name  having  been  improperly 
spelled.)  on  affidavit  that  the  vouchee  was  seised  of  land  in  the  parish  proposed  to  he 
substituted,  and  that  it  was  intended  to  suffer  a  recovery  of  all  the  vouchee's  lands  in 
the  county  in  which  the  proposed  parish  was  situate ;  but  the  court  would  not  allow  the 
nsme  originally  inserted  to  be  expunged,  as  the  affidavit  did  not  state  that  there  was  uo 
such  parish,  or  that  the  vouchee  had  no  lands  in  such  parish. 

Heywood.  Serjt.,  moved  to  amend  this  recovery,  by  substituting  the  parish 
odioyiton  for  the  parish  of  Rayatofu  on  an  affidavit  of  the  steward  bf  Lord 
Galway,  which  stated,  that  Lord  Galway  was  then  seised  of  land  in  Royston 
fur  life,  with  remainder  to  his  son  in  tail,  and  on  the  affidavit  of  the  agent  in 
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town,  which  stated  that  he  was  instructed  to  suffer  a  recovery  of  all  Lord  Gal" 
wayU  lands. 

The  court  permitted  him  to  amend,  by  inserting  the  parish  of  Roystmi;  biit 
as  the  affidavits  did  not  state  that  there  was  no  such  parish  as  Eayaton,  or  that 
I^rd  Galway  had  not  lands  in  Jiayston,  they  directed  that  Bayston  should  not 
be  expunged. 

rial. 


*ALLEN,  assignee  of  PRIOR,  a  bankrupt,  v.  IMPETT  et  al.     [•263 

[2  Moore.  240.  S.  C] 

The  trustee?  under  a  marriage  settlement  of  stock,  the  dividends  of  which  they  covenanted 
to  permit  the  bankrupt  to  receive  lor  liis  life,  cxeouied,  after  his  bankrupicy,  a  power 
of  attorney  to  A.  to  receive  the  same.  A.  received  the  dividends,  and  paid  ihem  over 
to  the  wife  of  the  bankrupt,  save  one  sum,  which  he  paid  to  one  of  the  trustees:  Held, 
that  the  assignees  might  recover  the  amount  of  such  dividends  from  the  iruaiees,  in  an 
aciion  for  money  had  and  received. 

Assumpsit  for  money  had  and  received.  At  the  trial,  before  Dalian^  J.,  at 
the  London  sittings  after  the  last  term,  it  appeared,  that  the  defendants  were 
trustees  of  the  marriage  settlement  of  the  bankrupt,  and  that  certain  stock 
thereby  settled  was  lield  by  them,  upon  trust,  to  pay  the  dividends  to  the  bank- 
rupt during  his  life;  that  he  had  been  permitted  by  the  defendants  to  receive 
these  dividends,  until  the  issuing  of  the  commission  against  him,  which  hap- 
pened \\\  December,  1815;  that  in  August,  1816,  the  defendants  executed  a 
])ower  of  attortiey  to  a  third  party  to  receive  the  dividends,  who,  accordingly, 
received  two  half-years'  dividends,  due  in  April  and  October,  1816,  and  paid 
them  over  to  the  wife  of  the  bankrupt,  and  also  received  another  half-years* 
dividend,  due  in  April,  1817,  which  he  paid  over  to  one  of  the  defendants. 
'J'he  present  action  was  brought  to  recover  the  total  amount  of  these  dividends. 
Dallas,  J.,  being  of  opinion  that  the  defendants  were  liable  in  equity  only,  and 
that  the  aciion  was  not  maintainable,  directed  a  nonsuit. 

Copley,  Serjl.,  had  obtained  a  rule  nisi  in  the  last  term,  to  set  aside  the  non- 
suit, and  enter  a  verdict  for  the  plaintift*  for  the  whole  sum  sought  to  be  recov- 
ered.    He  cited  Moses  v.  Marferlan,  2  Burr.  1005.    S.  C.  1  W.  Bl.  219. 

Blosset,  Serjl.,  now  showed  cause,  and  contended,  that  the  action  could  not 
be  maintained,  as  the  plaintiff  had  *no  legal  right  to  the  money,  but  had  r»o/»  - 
merely  an  equitable  interest;  and  that,  at  all  events,  as  the  obligation  ^ 
arose  from  a  deed,  such  deed  should  have  been  declared  upon.  In  support  of 
the  first  objection,  he  cited  Co.  Lift.  272.  b,,  Chudltigk^s  case,  1  Rep.  121,  b., 
Foorde  v.  Hoskins,  2  Bulst.  336:  and,  in  support  of  the  second,  Aity  v. 
Furish,  1  N.  R.  104. 

Copley,  Serjt.,  in  support  of  the  rule,  contended,  that  as  the  trustees  had 
given  an  authority  to  receive  the  dividends,  under  which  they  were  actually 
received,  there  was  nothing  in  the  objections  which  had  been  urged  to  affect 
the  plaintiff's  right  to  recover. 

Fer  curiam.  This  action  is  brought  to  recover  the  amount  of  dividends  of 
stock  to  wliich  the  bankrupt  was  entitled,  and  which  his  trustees  have  received 
since  the  bankruptcy,  and  applied  to  various  purposes.  With  full  notice  of  the 
bankruptcy,  they  refuse  to  pay  the  money  over  to  the  assignees.  Tiiere  can- 
not be  any  difficulty  in  sustaining  this  aciion,  the  whole  of  the  money  having 
been  virtually  received  by  the  trustees. 

Rule  absolute.! 

t  Gihbs,  C.  J.,  was  absent. 
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WILLS,  assignee  of  HAYES,  a  bankrupt,  v,  WELLS. 

[2  Moore  247.  S.  C] 

The  bankrupt  assigned  a  policy  of  assurance  to  the  defendant ;  the  company,  however, 
considering  it  invalid,  paid  to  the  defendant  half  of  the  sum  insured  as  a  gratuity,  on  his 
giving  up  the  policy.  In  an  action  of  trover  by  the  assignee  of  the  bankrupt  to  recover 
the  value  of  the  policy,  held,  that  the  value  of  the  parchment  only,  and  not  the  sum 
gratuitously  paid,  was  recoverable. 

Trover.  The  action  was  brought  to  recover  the  value  of  a  policy  of  insur- 
ance,  effected  by  the  bankrupt,  on  the  life  of  one  Laleward,  for  3000/.  At 
*26'1  ^^^  *trial,  before  Burroughs  J.,  at  the  London  sittings  after  last 
-^  Michaelmas  term,  it  appeared,  that  the  bankrupt  being  indebted  to  the 
defendant,  had  assigned  the  policy  to  him,  and  the  secretary  to  the  insurance 
office  proved,  that  the  sum  of  697/.  15«.  was  paid  by  the  office  to  the  bankrupt, 
in  the  presence  of  the  defendant,  and  the  policy  thereu|X)n  cancelled;  that  the 
money  was  paid  merely  as  a  gift  or  gratuity  to  the  party,  and  not  as  a  sum 
which  was  due  on  the  policy  as  a  valid  instrument,  for  the  life  was  not  insura- 
ble at  the  time  it  was  effected;  that  the  board  had  determined  that  they  were 
not  compellable  to  pay  upon  the  policy,  and  that  the  bankrupt  and  defendant 
had  admitted  that  they  had  no  claim  upon  the  office.  It  was  proved,  by  the 
bankrupt,  that  the  defendant  had  received  the  money,  and  took  it  up  from  the 
table  at  the  office;  that  the  life  was  accepted  at  the  office  on  the  usual  certifi- 
cates; and  that,  at  the  time  of  effecting  the  insurance,  he  thought  the  life  insura- 
ble; but,  from  subsequent  information,  he  did  not  believe  that  it  was.  But' 
roughs  J.,  was  of  opinion,  that  as  the  policy  was  cancelled,  and  must  be  con- 
sidered as  waste  parchment,  and  as  the  money  was  paid  before  the  action  was 
commenced,  merely  as  a  gratuity,  and  not  under  any  idea  of  a  compromise,  the 
case  must  be  governed  by  Boyter  v.  Dodaworth^  6  T.  R.  681,  and  that  tiie 
plaintiff  could  recover  nothing  more  than  the  value  of  the  parchment.  A  ver- 
dict was  accordingly  entered  for  2r/.,  the  value  of  the  parchment,  with  liberty 
to  move  to  increase  it  to  the  sum  received  by  the  defendant. 

Best,  Serjt.,  in  the  last  term,  had  obtained  a  rule  nisi  to  increase  the  verdict; 
and  leave  was  given  to  the  defendant,  on  showing  cause,  to  move  to  enter  a 
nonsuit. 

*-^rR"l  *Vaughan,  Serjt.,  now  showed  cause  against  the  rule  for  increasing 
'*  ^  the  verdict,  and  also  moved  to  enter  a  nonsuit.  He  contended,  that,  as 
this  was  an  action  of  trover  and  not  of  asBumpsit,  for  money  had  and  received, 
the  plaintiff  must  prove  himself  to  have  a  property  in  the  policy,  and  that  the 
policy,  at  the  time  of  the  supposed  conversion,  was  of  some  value.  The  bank- 
rupt and  the  defendant  being  fully  convinced  that  they  had  no  legal  claim  against 
the  office,  threw  themselves  on  the  mercy  of  the  directors,  who  consented  to 
give  the  sum  in  question  as  a  gratuity.  The  policy  was  of  no  value ;  it  was  not 
used  by  the  defendant;  he  bould  enforce  no  payment  under  it,  and  the  sum  he 
received  was  a  mere  gift.  If  the  money  had  been  paid  as  being  due  under  the 
policy,  the  plaintiff  might  have  succeeded  in  an  action  for  money  had  and 
received ;  but  the  whole  of  the  evidence  negatived  such  payment.  Tlie  verdict 
for  the  parchment  could  not  be  retained,  for  it  was  of  no  value.  De  minimis 
non  curat  lex. 

BetU  Serjt.,  contra.  The  actual  value  of  the  policy  was,  at  least,  the  money 
received  by  the  defendant;  the  money  was  paid  to  the  person  who  produced 
the  policy  at  the  office,  and  would  not  have  been  paid  without  such  production. 
Besides,  it  does  not  appear  that  an  action  might  not  have  been  maintained  on 
the  policy  against  the  office,  although  the  bankrupt  and  the  defendant  thought 
otherwise.  This  case  is  distinguishable  from  Boyter  v.  Dodsworth.  The  sums 
received  by  the  sexton  were  merely  proportionixble  to  his  civility ;  he  had  no 


140  LiGHTFooT  V.  Creed.  E.  T.  1818.  [266 

right  to  them,  and,  tlierefore,  could  not  recover.  Here  the  plaintiff  becomes 
eniiiled  to  all  the  bankrupt's  property,  and  with  it  to  this  policy;  and  whatever 
sum  lias  been  received  by  means  of  it  is  the  measure  of  damages  the  plaintiff 
ought  to  recover.  He  might,  indeed,  if  in  possession  of  the  policy,  have  recov- 
ered the  ^fuU  amount;  but,  at  all  events,  he  is  entided  to  what  has  been  r«2G7 
received.  As  to  the  parchment,  on  the  authority  of  The  King  v.  ^ 
Ailettj  1  N.  R.  1,  the  plaintiff  is  entitled  to  recover  the  value  of  it. 

Dallas,  J.  In  this  case,  there  is  clear  evidence  of  a  conversion,  and 
I  am  of  opinion,  that  the  plaintiff  is  entitled  to  retain  the  verdict  which 
the  jury  have  found;  the  only  question,  tlierefore,  is,  whether  the  ver- 
dict is  to  be  increased.  The  evidence  is  decisive,  that  the  payment 
was  merely  gratuitous,  and  that  the  policy  was  known  to  the  parties  to 
be  invalid ;  and  being  a  mere  voluntary  and  gratuitous  payment,  tliis  case  is 
brought  within  the  principle  upon  which  Boyter  v.  Dodiworih  was  decided, 
and  the  plaintiff  cannot  recover.  It  is  to  be  remarked,  that  this  is  a  payment  of 
a  part  only  of  the  sum  insured,  and  if  the  assignee  is  entitled  to  recover  on  tho 
policy,  he  may  still  sue  the  office  on  the  policy,  and  the  partial  payment  which 
has  been  gratuitously  made  will  be  no  defence. 

ParU,  J.  It  is  with  much  concern  that  I  agree  with  this  verdict;  but  as  the 
jury  have  found  the  parchment  to  be  of  the  value  of  2(/.,  it  cannot  be  said  that 
ttie  action  is  not  maintainable.  In  Boyter  v.  Bodaworlh  it  was  considered, 
that  the  test,  whether  an  action  for  money  had  and  received  couhl  be 
maintained,  was,  whether  an  assizo  would  lie;  and  it  is  clear  that  no  assize 
would  lie  for  a  gratuity.  I  am,  therefore,  of  opinion,  that  the  present  verdict 
must  stand. 

BuRROuoH,  J.     The  money  must  be  taken  to  have  been  paid  by  the  officer 
of  the  company,  as  a  mere  gratuity,  and  there  can  be  no  pretence  for  bringing 
this  ^action,  to  recover  what  was  paid  as  a  gratuity.     As  to  the  value  r^oro 
of  the  parchment,  there  is  no  doubt,  that  the  plaintiff  is  entitled  to  it,  ^ 
for  it  was  by  the  act  of  the  defendant  that  the  plaintiff  was  prevented  from 


obtaining  it. 


Rule  to  increase  damages  discharged,  and  motion  to  enter 
a  nonsuit  refused. t 

t  Gibbs,  C.  J.,  was  absent. 


LIGHTFOOT  v.  CREED. 

[2  Moore  ^55,  S.  C] 

The  defendant  contracted  to  transfer  stock  on  a  certain  day  to  the  plaintiff,  but  failed  to 
perform  his  contract;  upon  which  the  plaintiff  bought  the  stuck,  and,  to  recover  ihe 
consequent  loss  sustained  by  him,  brought  an  action  against  the  defendant  for  money 
paid :  Held,  that  such  action  was  not  maintainable,  as  the  plaintiff  should  have  declared 
specially  on  the  contract. 

Assumpsit.  The  declaration  contahied  the  common  money  counts.  Plea, 
non-asawnpsit. 

At  the  trial  before  Dallas,  J.,  at  the  London  sittings  after  the  last  term,  it 
appeared,  that  th«  defendant,  on  the  23d  of  October^  had  sold  to  the  plaintiff 
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3000/.  three  per  cent,  consols,  to  be  delivered  on  the  30th  of  the  same  month; 
that  on  that  day,  stock  having  in  the  mean  time  risen  in  price,  the  defendant 
refused  to  make  the  transfer,  in  consequence  of  which,  the  plaintiff  employed  a 
broker  to  purchase  stock  to  the  same  amount,  which  was  accordingly  transferred 
to  the  plaintiff  on  the  31st;  that  the  loss  sustained  by  the  plaintiff,  by  the 
defendant's  not  performixig  his  contract,  was  45/.,  and  that  the  defendant,  after 
the  action  commenced,  of&red  to  pay  that  sum  without  costs.  This  action  was 
brought  to  recover  the  46/.  For  the  defendant,  it  was  objected,  first,  that  the 
contract  was  void  under  the  statute  7  Geo.  2,  c.  8;  and,  secondly,  that  the 
plaintiff  should  have  declared  specially.  Dallas^  J.,  directed  a  verdict  to  be 
entered  for  the  plaintifl',  with  leave  for  the  defendant  to  move  to  enter  a  nonsuit 
on  both  of  the  grounds  of  objection. 

*^691        *Hullock,  Serjt.,  on  a  former  day  in  this   term,  had  accordingly 
-^  obtained  a  rule  to  set  aside  the  verdict  and  enter  a  nonsuit ;  and,  in 
support  of  the  second  objection  which  had  been   made,  cited  Heckacher  v. 
Gregory,  4  East,  607. 

Paughan,  Seijt.,  in  showing  cause,  was  directed  by  the  court  to  confine 
himself  to  the  second  point,  whether  this,  being  an  action  for  money  paid,  could 
be  maintained.  He  contended,  that  the  circumstance  of  the  defendant  having 
offered  to  pay  the  money  since  the  commencement  of  the  action,  was  a 
recognition  of  the  authority  of  the  plaintiff  to  pay  it  to  the  broker  at  the  time 
of  the  transfer,  and  that,  at  all  events,  it  was  not  incumbent  on  the  plaintifi*  to 
declare  specially. 

Ntdiock,  Seijt.,  in  support  of  the  rule,  was  stopped  by  the  court. 

GiBBs,  C.  J.  An  action  for  money  paid  cannot  be  maintained,  unless  there 
be  a  request  to  pay  it,  either  express  or  implied.  This  was  a  special  contract 
by  the  defendant  to  transfer  stock,  for  breach  of  which,  the  plaintiff  might 
recover  unliquidated  damages.  He  does  not  do  that,  but  affects  to  liquidate  the 
damages  by  purchasing  the  stock,  and  sues  the  defendant  for  the  difterence,  as 
money  paid  to  his  use;  but  it  is  paid  without  authority.  There  is  no  count  in 
the  declaration  on  which  he  can  recover,  if  not  on  that  for  money  paid ;  so  that, 
if  he  cannot  recover  on  that  count,  he  cannot  succeed  in  this  action,  although  his 
claim  may  be  otherwise  well  founded.  The  defendant  contracted  to  transfer  stock 
on  a  certain  day :  if  he  did  not  transfer  the  stock  on  that  day,  the  plaintiff  was 
entitled  to  call  on  him  to  make  good,  in  the  shape  of  damages,  the  loss  sustained 
*27A1  ^y  ^^  'defendant's  abstaining  from  performance  of  his  contract.  Instead 
-'  of  that,  the  plaintiff  purchases  the  stock,  and  sues  the  defendant  for  the 
diflerence,  who  never  authorised  him  to  purchase  it,  either  expressly  or 
impliedly.  From  the  circumstance  of  the  defendant's  having  agreed  to  pay 
the  45/.,  it  cannot  be  shown  that  the  plaintiff  thus  laid  out  this  money  for  the 
defendant's  use.  The  plaintiff's  claim  on  this  count,  therefore,  cannot  be 
supported. 

Dallas,  J.  It  has  become  immaterial  to  consider  the  first  point  saved, 
whether  the  transaction  were  legal  or  not.  The  only  count  on  which  the 
plaintiff  could  have  recovered,  is  on  that  for  money  paid ;  to  sustain  which,  an 
express  or  implied  authority  is  necessary.  No  authority  has  been  proved ;  and 
the  plaintiff  cannot  recover. 

Park  and  Bdrrough,  J's.,  concurred. 

Rule  absolute. 
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MATTHEWS  et  al.  v.  SAWELL. 

[2  Moore  262  S.  C] 

The  defendant,  in  1799,  agreed  lo  toke  the  premises  for  seventeen  years  at  a  yearly  rent, 
and  entered.  In  1813,  the  plaintiffa  contracted  to  sell  the  fee  to  A.,  who  thereupon 
bought  from  the  defendant  the  residue  of  his  term,  and,  without  the  assent  of  plaintifTs, 
put  m  a  new  tenant,  who  occupied  for  two  years.  The  contract  for  sale  of  the  fee  was 
then  recinded:  Held,  that  the  plaintiffs  were  entitled  to  recover  from  the  defendant,  in 
on  action  for  use  and  occupation,  the  rent  from  1813  to  the  end  of  the  original  terra,  as 
there  had  been  no  surrender  in  writing  of  his  interest,  and  as  the  plaiotifis  had  not 
assented  to  the  change  of  tenancy. 

Assumpsit  for  the  use  and  occupation  of  a  farm  in  the  county  of  Essex,  for 
three  years,  from  Michaelmas,  1813,  fur  not  keeping  and  leaving  it  in  repair,  and 
*for  not  managing  and  cultivating  the  same,  according  to  the  course  of  r^n^i 
good  husbandry,  and  the  custom  of  the  country.  Plea,  non-assumpsit.  L 
At  the  trial  before  Dallas^  J.,  at  Westminster,  at  the  sittings  after  the  last  term, 
the  following  facts  were  disclosed  by  the  evidence.  In  November,  1799,  the 
defendant,  under  a  written  agreement  only,  took  the  premises  from  the  then 
owner,  for  a  term  of  seventeen  years,  commencing  at  the  preceding  Michael^ 
mas,  at  the  yearly  rent  of  50/.,  payable  half  yearly,  and  agreed  to  keep  the 
premises  in  repair  during  the  term,  and  to  leave  them  in  repair  upon  its  expira- 
tion ;  and  also  to  hold  the  premises  subject  to  the  performance  of  such  covenants 
as  were  usually  inserted  in  leases  of  farms  in  the  same  county.  The  plaintiffs 
aftepvards  became  the  owners,  and  in  March,  1813,  sold  the  fee-simple  to 
Harvey.  There  being  some  difficulty  in  making  out  the  title,  the  purchase 
was  delayed;  in  the  meam  time,  however,  Harvey  agreed  with  the  defendant, 
that  he  should  quit  the  premises  at  Michaelmas,  1813,  which  he  did,  and 
Harvey  let  tliem  to  Allen,  who  immediately  took  possession,  and  continued  in 
occupation  until  Michaelmas,  1815.  The  defendant,  on  quitting  the  premises 
in  1813,  paid  all  the  rent  then  due,  and  ga^'e  notice  to  the  plaintifl's  of  his 
having  giving  possession  to  Harvey,  and  that  he  had  left  the  premises  in  good 
repair.  In  July,  1814,  one  of  the  plaintiffs,  in  a  letter  to  the  defendant,  stated 
that  she  was  surprised  to  find  that  the  rent  was  unpaid,  that  she  had  heard, 
that  Harvey  was  in  possession  of  the  premises,  and  requested  the  defendant  to 
inform  her  what  he  knew  of  Harvey  ;  but  she  did  not  demand  the  rent  from 
the  defendant,  or  state  that  she  considered  him  liable  to  pay  it.  The  solicitor 
of  the  plainlifls  afterwards  demanded  the  rent  from  Allen,  who  was  then  in 
possession;  and  about  Michaelmas,  1815,  one  of  the  plaintiffs  demanded  two 
years'  rent  *rrom  Allen.  In  July,  1814,  Harvey  became  a  bankrupt,  rifsy^o 
Not  being  able  to  make  out  a  satisfactory  tide,  his  assignees,  in  ^ 
November,  1816,  agreed  with  the  plaintiffs  to  waive  the  purchase,  upon  which 
the  plaintilfs  and  the  assignees  (with  the  consent  of  the  creditors)  executed  mutual 
deeds  of  release.  In  January,  1817,  the  assignees  released  Allen  from  all 
liability  in  respect  of  his  occupation.  The  plaintiffs  had  not  demanded  any 
rent  from  the  defendant  from  the  time  he  quitted  the  premises  up  to  Michaelmas^ 
1810.  For  the  plaintiffs  it  was  contended,  that  the  agreement  entered  into  by  the 
defendant  was  subsisting,  and  that  no  act  had  been  done  to  determine  his  liability, 
as  well  to  pay  the  rent  up  to  Miclmelmas,  1816,  as  also  to  keep  the  premises 
in  repair  until  that  time.  For  the  defendant  it  was  contended,  that  at  the 
time  Harvey  was  let  into  possession,  the  plaintiffs  consented  that  the  tenancy 
should  determine.  The  jury  under  the  direction  of  Dallas,  J.,  found  a  verdict 
for  the  plaintiffs,  for  150/.  for  rent,  and  130/.  for  repairs;  leave  being  given  to 
the  defendant  to  move  to  enter  a  nonsuit,  on  the  ground  of  there  having  been 
an  implied  surrender  of  his  interest  under  the  agreement. 

Beat,  Serjt.,  on  a  former  day  in  this  term,  had  obtained  a  rule  nisi  to  enter  a 
verdict  for  the  defeadauU 
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LaiB^  Serjt.,  now  showed  cause,  and  contended  ihat  the  defendant,  although 
he  quitted  the  premises  in  1813,  was  still  liable  in  law.  The  question  is, 
whether  any  acts  have  been  done  to  release  the  defendant,  who  was  the  plaintiffs' 
original  tenant.  The  circumstance  of  Alhn  being  liable  for  the  rent  for  a  time 
does  not  militate  of  necessity  with  the  fact  of  the  plaintiffs*  having  the  defendant 
still  liable,  for  a  lessor  may  hold  his  lessee  liable  on  his  covenant,  and  his 
assignee  liable  on  his  occupation.  This  letter  from  one  of  the  plaintiff:^, 
*27^1  ^so  far  from  exonerating  the  defendant,  intimates  that  she  would  hold  him 
^  liable  if  Allen  did  not  pay.  The  plaintiffs  apply  to  the  defendant  first, 
and  only  apply  to  Allen  when  referred  to  him  by  the  defendant.  It  is  true, 
the  defendant  ceased  to  occupy  the  premises  by  the  tacit  consent  of  the  plainiiffs, 
as  they  did  not  object  to  his  quitting  them,  or  to  Allen^i  holding  under  Harvey^ 
but  this  was  under  the  impression  that  Harvey  was  to  become  the  purchaser. 
There  was  nothing  which  could  be  consurued  into  an  assent  after  tlie  bargain 
with  Harvey  was  at  an  end.  But  what  have  the  plaintiffs  done,  to  release  the 
defendant  in  fact  or  in  law  ?  They  release  Harvey  from  his  contract  to  pur- 
chase, nothing  more.  Harvey  discharges  Allen  from  being  his  tenant,  but  that 
has  nothing  to  do  with  the  case.  Allen  was  not  tenant  to  the  plaintifl^s,  but  to 
Harvey;  and  if  the  plaintiffs  had  brought  an  action  for  use  and  occupation 
against  Allen,  they  would  have  been  nonsuited.  They  would,  therefore,  accord- 
ing to  the  argument  of  the  other  side,  be  unable  to  recover  either  against  the 
defendant  or  Allen.  But  they  can  recover  against  their  original  tenant.  In 
Mollett  v.  Brayne,  2  Campb.  103,  it  was  held,  that  a  tenancy  from  year  to 
year,  created  by  parol,  was  not  determined  by  a  parol  license  from  the  landlord 
to  quit  in  the  middle  of  a  quarter,  and  the  tenants  quitting  accordingly.  Pkippa 
V.  Sculthorpe,  1  B.  &  A.  50,  although  not  closely  connected  with  the  present 
case,  as  far  as  it  is  applicable,  is  in  favor  of  the  plaintiffs.  There  the  party  had 
precluded  himself  from  setting  up  the  continuance  of  the  title  of  another  person. 
This  claim  is  not  only  not  contradicted  by  that  case,  but  is  consistent  with  it. 
The  defendant  was  liable  in  the  first  instance,  and  as  he  cannot  show  by  what 
•97i1  i"^^*^^  *^^^^  liability  ceased,  the  plaintiffs  are  entided  to  maintain  this 
-^  action. 

Best,  Serjt.,  in  support  of  the  rule,  urged,  that  from  the  circumstances  of  the 
case  a  surrender  must  be  implied.  If  the  case  stood  upon  an  actual  surrender, 
it  is  clear  that  it  must  be  in  writing;  but  a  tenancy  may  be  determined  without 
an  actual  surrender.  In  Mollett  v.  Brayne  there  was  no  new  tenancy,  as  in 
this  case,  nor  did  the  lessor  assent  the  tenant's  quitting  the  premises,  as  the 
plaintiffs  must  here  be  presumed  to  have  tacidy  done.  This  is  not  like  the  case 
of  the  lessee  and  assignee  being  both  liable.  This  landlord  has  two  original 
tenants,  and  this  is,  therefore,  different  from  the  case  of  an  original  tenant's 
assigning  without  the  permission  of  his  landlord.  It  has  never  been  decided 
that  a  plaintiit',  who  has  consented  to  a  change  of  tenancy,  and  permitted  a 
change  of  occupation,  can  charge  the  original  tenant  for  the  rent  due  during  the 
occupation  of  the  new  tenant.  Had  there  been  any  covenant  between  the 
parties,  it  would  not  have  admitted  of  a  doubt ;  but  here  there  was  no  covenant, 
and  the  privily  of  estate  between  the  parties  ceased,  when  they  assented  to  the 
occupation  of  Harvey.  In  NalcliboU  v.  Porter,  2  Vern.  1 12,  where  lessee  for 
years,  having  agreed  with  the  lessor  to  surrender  his  lease,  delivered  up  his  key. 
which  the  lessor  accepted,  but  afterwards  refused  to  take  the  surrender  of  the 
lease,  it  was  decreed  that  the  lessee  should  be  discharged  of  tlie  rent.  Here 
the  plaintifls'  consenting  that  the  possession  should  be  dehvered  to  Harvey  was 
equivalent  to  their  taking  possession  themselves. 

Lena  Serjt.,  on  Natchbolt  v.  Porter  being  cited,  observed,  that  the  case  was 
9ortr\  very  imperfecdy  reported,  and  ^atlast  only  went  to  show  an  instance  in 
^   which  equity  would  not  interfere. 

GiBBS,  C.  J.  This  is  an  extremely  hard  case  against  the  defendant,  and  the 
court  has  been  disposed  to  struggle  to  the  utmost  in  his  favor;  but,  after  the 
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best  consideration  which  we  have  given  to  the  case,  we  find  no  sufficient  le^ral 
ground  for  his  escape  from  the  claim  which  has  been  made  against  him.  lie 
was  tenant  for  seventeen  years;  upon  the  lessor's  death,  his  devisees  contract 
to  sell  the  fee,  being  entitled  to  this  rent  for  three  years  more,  and  to  the  posses- 
sion, at  the  end  of  that  time,  but  not  sooner :  Harvey  contracts  to  purchase : 
he  could  contract  for  the  possession  with  the  defendant  only :  this  he  does,  at 
the  same  time  informing  him  he  wishes  to  let  the  premises  to  JiUen.  Harvey 
lets  them  to  Allen^  and  he  is  bound  to  pay  Harvey  rent,  because  he  could  not 
set  up  the  defendant's  term  as  a  defence,  being  estopped  as  to  Harvey.  In 
process  of  time  Harvey^a  purchase  goes  oflT,  and  the  plaintiffs  release  Harvey, 
and  he  releases  AUen^  and  the  parlies  then  stand  as  they  did  at  first.  I  should 
have  thought  it  worth  much  consideration,  whether  the  original  tenant  miglit 
not  have  been  freed,  if  the  original  landlord  had  had  another  person  liable  to  him 
for  rent;  but  one  ingredient  in  the  statement  which  has  been  made  to  that  effect, 
was,  that  another  tenant  was  answerable  to  the  original  lessor.  Allen  was  not 
liable  to  the  original  lessor.  The  plaintiffs  left  liarvey  and  the  defendant  to 
deal  as  they  pleased,  the  one  with  Allen^  the  other  with  the  remainder  of  his 
term.  If  no  new  tenant  be  answerable  to  the  plaintiffs,  it  resolves  the  case  into 
this  statement,  that  tlie  defendant  was  their  tenant  for  a  lease,  of  which  three 
years  remained,  that  there  was  a  parol  surrender  of  that  lease,  and  that  such  a 
surrender  is  void  under  the  statute  of  frauds.  *Under  these  circum-  r«o*7is 
stances,  I  am  of  opinion,  that  the  verdict  obtained  against  the  defendant  ^ 
must  stand. 

Dallas,  J.  I,  also,  am  extremely  sorry  to  concur  in  this  judgment  If  the 
plaintiffs  had  in  fact  consented,  that  the  defendant  should,  in  1813,  cease  to  be 
liable,  and  had  gone  beyond  that,  and  had  accepted  a  substituted  tenant,  I  should 
have  thought  the  defendant  discharged.  But  the  sale  was  with  a  reservation  of 
the  unexpired  part  of  the  term  Harvey  is  let  into  possession  under  the  defendant, 
and  Allen  under  Harvey,  So  far  from  the  tenancy  being  determined  in  1813, 
in  1814  the  plaintiffs  apply  to  the  defendant  for  rent,  and  are  referred  by  him 
to  Allen^  but  plainly  claiming  rent  to  be  still  due  to  them.  I,  therefore,  think 
that  the  tenancy  was  not  put  an  end  to,  with  the  consent  of  all  the  parties,  in 
IS  13,  and  that  the  plaintiffs  roust  recover. 

Park,  J.  Phippa  v.  ScuUhorpe  does  not  so  nearly  resemble  this  case  as  I 
at  first  thought.  It  does  not  appear  that  Allen  was  let  into  possession  with  tlio 
consent  of  the  plaintiffs.  The  plaintiffs  did  not  acknowledge  Allen  as  their 
tenant,  and  had  no  remedy  against  him ;  and  as  there  was  not  any  legal  sur* 
render,  I  concur  reluctantly  with  the  court,  in  considering  the  defendant  liable. 

BuRRouoii,  J.  If  there  had  been  another  person  against  whom  the  plaintiffs 
might  have  sustained  an  action  for  use  and  occupation,  I  should  have  thought 
the  defendant  would  have  been  dischaiged ;  but  aAer  looking  with  the  greatest 
anxiety,  we  cannot  find  any  other  person  liable,  and  are,  therefore,  obliged  to 
hold  that  the  plaintiff  is  entided  to  recover. 

Rule  dischaiged. 


♦SOWARD  V.  PALMER.  [♦2T7 

[2  Moore  274.  S.  C] 

The  plaintiff  agreed  to  take  a  bill  of  ezchani^e  drawn  by  the  defendant  and  accepted  by  i4., 
payable  to  order,  in  satisfaction  of  a  promissory  note  for  a  much  larger  amount,  on  con- 
dition that  the  original  note  should  revive,  if  tne  bill  should  be  dishonored.    The  biU 
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was  dishonored ;  but  no  dexnond  was  made  on  the  defendant  on  the  day  it  became  due ; 
and,  on  the  following  day.  the  defendant  tendered  the  amount,  which  the  plaintiff  refused 
to  accept,  and  sued  on  the  original  note:  Held,  that  the  plaintiff  was  not  entitled  to 
recover. 

Assumpsit  on  a  promissory  note  for  46/.  6$.  6(f.,  drawn  by  the  defendant,  and 
made  payable  to  James  Lamb,  who  indorsed  it  to  the  plaintiff.  At  the  trial 
before  Park,  J.,  at  the  London  sittings  afWr  the  last  term,  it  appeared,  that  the 
note  was  not  paid  when  due,  whereupon  the  plaintiff,  finding  that  the  defendant 
was  embarrassed,  agreed  to  accept  6«.  in  the  pound  on  the  amount  of  the  note, 
and  interest,  to  be  secured  by  the  acceptance  of  the  defendant's  brother;  it  being 
agreed,  however,  that  the  original  note  should  remain  in  the  hands  of  the 
plaintiff,  and  that  the  debt  should  revive,  in  case  the  acceptance  of  the  defendant's 
brother  should  not  be  duly  honored.  A  bill  for  the  sum  of  11/.  10«.  6(/.,  was 
accordingly  drawn  upon,  and  accepted  by  the  defendant's  brother,  and  indorsed 
to  the  plaintiff,  who  thereupon  gave  the  defendant  the  following  receipt. 
^  lAmdon,  the  26th  oi  Jtpril,  1817,  received  of  Mr.  Thomas  Palmer  11/.  10«. 
6{/.,  being  a  composition  of  5«.  in  the  pound,  on  a  bill  of  45/.  6^.  6(/.,  which  I 
accept  of  as  a  payment  in  full  of  all  demands  on  the  said  Thomas  Palmer,  but 
without  prejudice  in  any  way  to  myself,  or  any  other  parties  who  are,  or  may 
be  concerned  in  the  said  bill  of  45/.  bs,  6d,,  and  the  said  11/.  lOs,  6d.,  being 
paid  me  by  a  bill  on  Mr.  S.  Palmer,  of  Coventry,  unless  the  said  bill  of  1 1^ 
lOs,  6d,  be  duly  paid,  this  receipt  to  be  null  and  void,  John  Sowardy  This  bill 
also,  when  due,  was  dishonored;  and,  on  the  day  following,  the  sum  of  12/., 
was  twice  tendered  to  the  plaintiff,  but  he  refused  to  accept  it.  No  demand 
was  made  by  the  plaintiff  for  payment  of  the  latter  bill  on  the  day  w*hen  it 
*2'^8l  became  due.     The  defendant,  *upon  the  action  being  commenced,  paid 

'  -^  12/.  into  court.  Park,  J.,  being  of  opinion,  that  the  tender  made  tlie 
day  a(\er  the  bill  became  due,  was,  under  the  circumstances  of  the  case,  a  dis- 
charge of  the  original  debt,  the  jury  found  a  verdict  for  the  defendant. 

Best,  Serjt.,  on  a  former  day  in  the  term,  obtained  a  rule  nisi  to  set  aside 
the  verdict,  and  cited  Cranley  v.  Hillary,  2  M.  dl&  S.  120. 

Vaughan,  Serjt.,  now  showed  cause,  and  contended  that  the  defendant  had 
complied  with  the  terms  of  the  agreement  The  security  of  a  third  person 
liaving  been  introduced,  takes  this  case  out  of  the  rule,  that  a  smaller  composi- 
tion 19  no  bar  to  the  original  debt.  It  is  clear,  that  the  defendant  was  ready 
with  the  money,  for  on  the  next  day  he  made  the  tender.  The  plaintiff  made 
no  demand  on  him,  and  he  could  not  know  in  whose  hands  this  bill,  which  was 
payable  to  order,  might  be.  It  was  meant  to  be  a  negotiable  instrument,  and  to 
be  put  in  circulation,  and,  before  the  plaintiff  could  have  notice  of  the  dishonor, 
the  defendant  made  a  tender  of  the  amount.  The  plaintiff  sustained  no  loss  or 
injury,  and  the  defendant  did  all  in  his  power  to  perform  his  agreement. 

Best,  Serjt.,  in  support  of  the  rule,  contended,  that  it  was  the  duty  of  the 
defendant  to  have  made  the  tender  on  the  day  upon  which  the  bill  became  due, 
aud  for  that  purpose  to  have  gone  to  the  person  to  whom  he  gave  the  bill.  He 
was  not  bound  to  go  to  every  indorsee,  or  to  hunt  out  the  holder  of  the  bill ;  btit 
he  has  not  done  all  that  he  was  bound  to  do,  and,  therefore,  the  plaintiff  is  en- 
*2791  ^^^'^  ^  recover  the  ^original  debt.  In  Cranley  v.  Hillary,  it  is  stated, 
^  that  the  person  to  be  discharged,  is  bound  to  do  the  act,  which  is  to  dis- 
chaige  him,  and  not  the  other  party,  and  Dampier,  J.,  said,  **  It  is  laid  down 
by  Littleton,  Sec.  340,  that  the  obligor  of  a  bond,  conditioned  for  the  payment 
of  money  at  a  particular  day,  is  bound  to  seek  the  obligee,  if  he  be  in  England, 
and  at  the  set  day  to  tender  him  the  money,  otherwise  he  shall  forfeit  the  bond." 

GiBBs,  G.  J.  This  case  bears  no  resemblance  to  those  to  which  it  is  likened; 
and  the  principle  on  which  they  are  decided  can  never  be  shaken.  The  prin- 
rtple  is,  that  when  a  man  agrees  to  do  any  particular  thing,  he  must  do  all  that 
is  necessary.  If  it  be  to  pay  rent,  he  must  be  ready  on  the  land ;  if  to  pay 
ooney  to  Ji.  on  a  particular  day,  he  must  seek  for  A.    If  the  defendant  had 
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contracted  to  pay  10/.  to  his  creditor  on  a  particular  day,  and  had  failed,  he 
would  have  been  liable  to  the  whole  original  debt.  But  he  agrees  to  give  a 
negotiable  security,  which  the  plaintiff  consents  to  take,  and  takes  it  subject  to 
the  law  incident  to  all  bills,  and  must  make  a  demand  in  the  same  way  as  on 
all  bills.  He  has  not  proved  that  he  presented  the  bill  for  payment,  and  con- 
sequently is  not  remitted  to  his  original  debt.  This  certainly  was  not  a  bill 
payable  to  the  indorser  himself  only,  which  might  come  within  the  reason  of  a 
bond,  but  was  payable  to  order,  and  bears  several  indorsements.  As  no  demand 
on  the  part  of  the  plaintiff  has  been  proved,  I  am  of  opinion  that  this  action  crn- 
uot  be  maintained. 

The  rest  of  the  court  concurred. 

Rule  discharged* 


•TATE  et  al.,  v.  MEEK.  [♦280 

[2  Moore.  278.    S.  C] 

The  defendant,  as  owner  of  a  vessel,  covenanted  by  charter-part^  with  A.,  as  freighter, 
to  take  on  board  a  cargo  in  the  Brazils^  and  deliver  the  same  in  England.  A,  cove- 
nanted  to  put  the  cargo  on  board,  and  pay  freight  at  a  certain  rate  per  ton :  part  in 
money  on  the  arrival  of  the  vessel,  and  the  remainder  by  bills  at  two  months  after  the 
delivery  of  the  cargo. 

The  owner  bound  the  vessel  and  her  freight,  and  the  freighter  bound  the  cargo,  for  the 
due  performance  of  their  respective  covenants.  Part  of  the  cargo  was  shipped  for  A.^ 
and  part  for  other  consiffnees.  The  defendant  delivered  the  goods  to  the  other  con- 
signees, on  payment  of  the  freight,  at  a  less  rate  than  that  contracted  for  by  the  char- 
ter-party; but  refused  to  deliver  to  the  plaintiffs  the  goods  consigned  to  A.,  which  A, 
had  assigned  to  them,  without  their  paying  the  whole  of  the  freight  due  under  the  terms 
of  the  charter-party  :  Held,  that  the  defendant  was  justified  in  detaining  the  goods  of 
the  plaintiffs  until  payment  of  the  freight  stipulated  for  by  the  charter-party,  aa  the  de- 
livery of  the  goods  and  the  payment  of  the  freight  were  to  be  consicfered  as  concom- 
itant acts. 

This  was  an  action  of  trover,  to  recover  the  value  of  forty  chests  of  sugar, 
and  seven  hundred  and  eight  arrobas  of  fustic,  which  was  tried  before  Bur- 
rough,  J.,  at  the  sittings  ^(ler  Michaelmas  term,  1817,  at  Guildhail,  when  a  verdict 
was  found  for  the  plaintiffs  for  2000/.,  subject  to  the  opinion  of  the  court,  on  a 
case  which,  in  substance,  stated,  that  the  defendant,  being  the  owner  of  the  brig 
Jane,  an  indenture  of  charter-party  was,  on  the  9th  of  October,  1815,  executed 
in  London,  between  him  and  J.  Baeshaw,  whereby  the  defendant,  (therein 
expressed  to  be  the  owner  of  the  brig  Jane,  then  lying  in  the  port  of  London, 
and  whereof  George  G.  Meek,  was  command^,)  covenanted  with  /.  Bagshaw, 
(therein  expressed  to  be  co-partner  in,  and  acting  on  behalf  of  the  house  of  trade, 
carried  on  in  Ix^ndon,  under  the  firm  of  Bagshaw  4*  Scale,)  freighter  of  the 
brig,  and  his  assigns,  for  the  considerations  thereinafter  mentioned,  that  the  briff 
should  sail  in  ballast  from  Ijondon,  direct  to  Bahia,  on  the  coast  of  BxazU, 
where  she  should  forthwith  be  rendered  staunch,  ^.,  and,  being  ready  to  load, 
the  commander  should  give  notice  thereof  to  the  freighter's  agents  at  BahiOf 
and,  in  the  accustomary  manner  of  loading  *at  that  place,  take  on  board  r^oQi 
the  brig,  from  the  freighter's  agents,  a  full  cargo  of  sugar,  not  exceeding  ^ 
one  hundred  and  seventy  tons,  and  cotton,  with  sufficient  fustic  for  dunnage,  and 
no  more,  (the  cargo,  not  exceeding  in  the  whole  what  the  brig  could  reasonably 
stow,)  and  immediately  sail  direct  to  the  first  port  in  the  English  channel,  she 
should  be  enabled  to  touch  at,  where  being  arrived,  her  tlien  commander  should 
immediately  give  notice,  by  the  then  next  following  post,  to  the  freighter,  at  the 
port  of  London,  and  wait  with  the  brig  until  the  return  of  the  poet  from  thencei 
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for  the  freighter's  orders,  either  to  proceed  to  lA)ndon,  or  to  any  one  safe  port 
in  Dranee^  Holland,  Bremen,  Hambro\  or  the  Baltic,  and  immediately  sail 
direct  to  such  ordered  port,  and  give  notice  to  the  freighter's  agent  there,  and 
make  a  right  and  true  delivery  of  the  whole  cargo,  agreeably  to  bills  of  lading 
that  should  be  signed  for  the  same ;  and,  such  delivery  being  completed,  end 
the  intended  voyage.  And  the  owner  thereby  agreed,  that  the  brig  should  lie 
at  Bahia,  for  receiving  the  cargo,  sixty  working  days,  to  be  accounted  from  the 
day  on  which  the  brig  should  be  ready  to  load,  and  notice  thereof  given,  that, 
in  the  event  of  the  cargo  being  delivered  at  a  port  in  France,  Holland,  Bremen, 
Hambro*,  or  the  BaUic,  the  brig  should  lie  there  for  such  delivery  twenty  run- 
ning days,  if  needful,  to  commence  from  the  day  on  which  the  brig  should  be 
ready  to  deliver  at  such  ordered  port,  and  notice  given ;  and  tliat,  in  the  event 
of  the  cargo  being  delivered  in  London,  the  brig  should  lie  there  for  delivery 
fourteen  running  days,  if  needful,  to  be  accounted  from  the  day  on  which  the 
brig  should  be  reported  inward  at  the  custom-house ;  In  consideration  whereof,  the 
freighter  covenanted  to  furnish,  and,  in  the  accustomary  manner  of  loading  at  Bu' 
Ina,  send  alongside  the  brig  at  that  place  a  full  cargo  of  sugar  and  cotton,  with  suf- 
*^821    ^^^^"^  fustic  for  dunnage,  and  no  more  (and  not  exceeding  *one  hundred 

^  and  seventy  tons  of  sugar)  also  to  give  orders  as  aforesaid,  relative  to  the 
brig's  port  of  discharge,  and  at  London,  or  at  one  safe  port  in  France,  Holland, 
Bremen,  Hambro\  or  the  Baltic,  at  his  own  costs,  to  receive  the  cargo  from 
alongside  the  brig,  within  the  times  thereinbefore  limited  for  those  purposes,  or 
days  of  demurrage  thereinafter  granted ;  and  also  to  pay  or  cause  to  be  paid  to 
tlie  owner,  for  the  freight  or  hire  of  the  brig  for  the  voyage,  in  case  the  cargo 
should  be  delivered  at  London,  after  the  rale  of  7/.  sterling  per  ton,  for  every 
ton  of  sugar,  net  weight  at  the  king's  beam,  that  should  be  so  delivered,  and  so 
in  proportion  fur  less  than  a  ton,  2:/.  per  pound  for  the  cotton  that  should  be  so 
delivered,  and  3/.  10^. /ifr  ton  for  the  fustic  so  delivered,  and  so  in  proportion 
for  less  than  a  ton,  together  with  5/.  per  cent,  primage,  and  that  the  freight  and 
primage  should  be  paid  as  follows,  viz.  300/.,  part  thereof,  to  be  paid  in  cash  forth- 
with, on  the  day  the  brig  should  be  reported  inward  at  the  custom-house,  in  the  port 
of  London,  on  her  retuin  from  tlie  voyage,  and  the  remainder  of  the  freight  and 
primage  to  be  paid  by  a  good  and  approved  bill  or  bills,  payable  in  London,  at 
two  months  after  date,  from  the  day  on  which  the  delivery  should  be  com- 
pleted ;  but  provided,  and  it  was  thereby  mutually  covenanted,  that  in  case  the 
brig  should  be  ordered  to  proceed  to,  and  deliver  her  cargo  at,  any  other  port 
within  the  before-mentioned  limits,  the  whole  of  the  aforesaid  rate  of  freight  and 
primage,  or  as  near  the  whole  thereof  as  could  then  be  ascertained,  should  be 
paid  as  follows ;  viz.  300/.,  part  thereof,  to  be  paid  in  cash,  forthwith,  on  the 
day  on  which  orders  should  be  given  for  the  brig  to  proceed  to  a  foreign  port ; 
and  the  remainder  thereof  to  be  paid  by  a  good  and  approved  bill  or  bills,  pay- 
able in  London,  at  three  months  after  date  from  the  same  period,  as  and  for  the 
iMQ'V\   ^'^ig^^  of  the  aforesaid  cargo  and  primage  thereon,  from  Baliia  *to  Eng- 

^  lami,  only ;  and  that  the  further  freight  of  the  cargo,  from  her  port  of 
receiving  orders  in  the  English  channel  to  her  ordered  port  of  delivery,  and 
primage  thereon,  should  be  calculated  and  settled  pursuant  to  the  award  of  two 
inQpartial  and  experienced  arbitrators,  one  to  be  chosen  by  each  of  the  parties, 
with  power  to  choose  a  third,  whose  award,  or  that  of  any  two  of  them,  the 
parties  thereby  bound  themselves  to  perform ;  and  that  in  such  case,  the  resi- 
due of  the  freight  from  Bahia  to  England,  (if  any,)  together  with  the  further 
freight  to  be  so  settled,  should  be  paid  by  the  freighter's  agents  at  the  brig's  ordered 
port  of  delivery,  within  one  month  after  delivery  of  the  cargo.  Provided,  and  it  was 
declared,  that  it  should  be  lawful  for  the  freighter  to  ship  on  board  the  vessel  in 
London,  ail  such  lawful  goods  as  he  might  think  fit,  on  his  own  account,  and 
which  the  owner  thereby  agreed  should  be  delivered  at  Bahia;  and  in  such 
event,  the  freighter  engaged,  at  his  own  cost,  to  defray  all  extra  custom-house 
and  port  charges  that  would  be  incurred  in  London,  and  all  custom-house 
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charges,  consulage,  and  other  expenses  that  would  be  incurred  at  BaJiia^  ia 
consequence  of  the  vessel  clearing  out  at  the  custom-house  in  London^  and 
arrriving  at  Ba/iia  with  goods,  instead  of  in  ballast,  and  should  likewise  pay  to 
the  owner  50/.  for  the  freight  of  the  outward  goods,  previous  to  the  vessel  leaving 
London  ;  and  in  such  case,  the  number  of  days  expended  in  loading  the  goods, 
(to  be  accounted  from  the  llth  instant,  October^  should  be  deducted  from  the 
lay-days  allowed  for  loading  the  homeward  cargo  at  Bahia:  provided  also,  that 
iu  case  any  other  goods  than  these  shipped  by  the  freighter,  should  be  con- 
veyed on  board  the  brig  from  London  to  Bahia^  the  freight  for  the  same  should 
be  equally  divided  between  tlie  parties  thereto.  Moreover,  the  owner  agreed, 
that  it  should  be  lawful  for  the  freighter  to  keep  the  vessel  on  demurrage  at  her 
ports  *of  loading  and  unloading,  tliirty  running  days  in  the  whole,  over  cmoa 
and  above  the  aforesaid  lay-days,  on  paying  to  the  commander  6/.  ^ 
per  day,  day  by  day,  as  tlie  same  should  become  due ;  and  to  the  true  per- 
formance of  the  foregoing  covenants,  the  parties  respectively  bound  themselves 
especially ;  the  owner  binding  the  vessel,  her  freight,  and  appurtenances,  and 
the  freighter,  the  merchandise  to  be  laden  on  board  her,  each  to  the  other  of 
them  iu  2000/. 

The  vessel  having  arrived  at  Bahia^  the  agents  of  Bagshaw  ^  Secde,  at  that 
port,  caused  to  be  shipped  on  board  the  goods  mentioned  in  the  declaration,  viz, 
forty  chests  of  sugar  and  seven  hundred  and  one  arrobas  of  fustic,  (which,  at 
the  time  of  such  shipment,  and  of  the  assignment  hereinafter  mentioned,  were 
the  property  of  Bagshaw  4*  SecUe,)  together  with  other  merchandise  consigned 
to  other  persons  in  London;  and  a  bill  of  lading  of  the  sugar  and  fustic,  the 
subject  of  this  action,  was  thereupon,  on  the  27th  of  March,  1816,  signed  by 
Geo,  G.  Meek,  the  captain  of  the  brig,  acknowledged  to  be  shipped  in  good 
order,  by  Toole  j*  fVeias  of  Bahia,  in  the  brig  Jane,  Geo,  G,  Meek  master, 
then  lying  in  the  port  of  BaJiia,  and  bound  for  London,  forty  chests  of  sugar, 
weighing  one  thousand  six  hundred  and  sixty-nine  arrobas,  and  sixteen  pounds, 
and  seven  hundred  and  eight  arrobas  of  fustic,  to  be  delivered  in  the  like  good 
order,  and  well  conditioned  in  London,  (dangers  of  navigation  excepted,)  unto 
BagsJiaw  j*  Seale,  or  to  their  assigns,  he  or  they  paying  freight  for  the  said 
goods  as  per  charter-party,  and  average  accustomed. 

The  brig  sailed  upon  her  homeward  voyage,  and  arrived  in  London  with 
her  cargo,  and  was  reported  inwards  at  the  custom-house,  on  the  15th  of  June, 
1816.  The  freight  of  tlie  sugar  and  fustic,  calculated  according  to  the  rates 
mentioned  in  the  charter-party,  amounted  to  214/.  6«.  4c/.  The  other  goods, 
carried  on  board  the  brig  from  Bahia  to  London,  in  the  voyage,  were  there 
^delivered  by  the  defendant  to  the  owners  of  the  goods  to  whom  they  ri^aox 
were  consigned,  upon  their  paying  the  freight  which  was  reserved  by  ^ 
the  respective  bills  of  lading  thereof,  amounting  to  661/.  13jr.  lOd.,  and  which 
the  defendant  received  without  the  consent  of  Bagshaw  fy  Seale,  or  of  the 
plaintiffs,  from  the  respective  consignees  of  such  goods.  The  rates  of  freight 
contained  in  such  bills  of  lading,  were  less  than  those  stipulated  by  the  charter- 
party.  Bagshaw  4*  Seale  having  become  insolvent,  they,  by  deed,  dated  the 
18th  of  ytzne,  1816,  assigned  their  property  and  interest  in  these  sugars  and 
fustic  to  the  plaintiffs,  in  trust  for  themselves  and  the  other  creditors  of  Bag' 
show  4*  SecUe.  The  freight  of  the  whole  cargo,  calculated  according  to  the 
terms  of  the  charter-party,  would  have  amounted  to  1681/.  8«.  9r/. 

No  tender  or  offer  had  at  any  time  been  made  by  the  plaintiffs,  or  Bagshaw 
4*  Seale,  of  any  part  of  the  freight,  either  in  money,  bills,  or  otherwise,  and  the 
same  still  remained  unpaid.  The  plaintiffs,  before  the  commencement  of  this 
action,  and  after  the  execution  of  the  assignment  to  them,  demanded  of  the 
defendant  the  sugars  and  fustic,  which  were  then  iu  his  possession,  but  the 
defendant  refused  to  deliver  the  same  without  payment  of  the  freight  due  under 
the  charter-party.  The  question  was,  whether  the  plaintiffs  were  entitled  to 
recover.    If  the  opinion  of  the  court  should  be  in  their  favor,  the  verdict  was  to 
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stand,  but  the  goods  were  to  be  taken  by  them  in  lieu  of  damages ;  if  against 
the  plaintifls,  a  nonsuit  was  to  be  entered.  Either  party  was  to  be  at  liberty 
to  turn  the  facts  of  the  case  into  a  special  verdict. 

The  case  was  argued  on  a  former  day  in  this  term,  when, 
Beat^  Serjt.,  for  the  nlaintiflfs,  contended  that  the  defendant  had  no  lien,  as 
•2861  ^*^  heen  decided  by  this  court  *in  the  late  case  of  Mutton  v.  Bragg,^ 
-J  which  completely  governed  the  present  case.  No  tender  at  all  had  been 
made  in  this  case,  but  none  was  necessary;  for  it  is  stated  that  the  defendant 
refused  to  deliver  these  goods,  unless  on  payment  of  the  freight  due  on  the 
charter-party.  The  defendant,  therefore,  having  delivered  out  other  of  the 
goods  on  payment  of  a  lower  rate  of  freight,  than  the  freight  stipulated  in  the 
charter-party,  claims  to  retain  the  rest,  not  for  a  proportional  freight,  but  for  the 
whole  uncollected  residue.  The  only  difference  between  this  case  and  Hutton 
V.  Bragg,  is  in  the  mode  of  payment,  which  there,  is  in  an  aggregate  sum,  and 
here,  is  calculated  at  a  certain  rate  per  ton  of  the  ship's  contents ;  and  that 
there,  the  owner  receives  it  as  a  dead  freight ;  here,  according  to  the  quantity 
of  the  goods  brought.  But  the  principle  is  the  same  in  both  cases ;  here,  as 
well  as  there,  the  ship-owner  parted  with  the  possession  of  tlie  whole  ship:  so 
completely  has  he  parted  with  it,  that  the  defendant  takes  no  pains  to  fill  up 
the  ship,  and  the  freighter  does  take  in  goods  at  an  inferior  rate  of  freight. 
The  freighter  has  not  only  the  entire  possession,  but  the  conduct  of  the  vessel : 
he  is  to  send  her  to  England,  Holland,  Bremen,  or  Hamburgh,  at  pleasure. 
The  space  of  stowage  contained  in  the  ship,  and  the  voyage,  are  equally  at  his 
disposal ;  and  this  case  is,  therefore,  within  the  principle  stated  by  the  court  in 
delivering  their  judgment  in  Hutton  v.  Bragg.  The  proposition  that  there  can 
be  no  lien  where  a  specific  price  is  agreed  on,  stated  in  Bacon,  (5  Bac.  Abr. 
Trover,  271,}  and  in  the  case  of  Brenan  v.  CurrintJ[.  upon  examination  of  the 
^!2fi7l  ^^^^^  cited,  is  not  supported  by  tliem  to  that  extent,  (^cc,  per  *cur,^) 
-^  But  the  lien  may  remain,  notwithstanding  that  there  was  a  special 
agreement  as  to  price.  Yet  the  special  agreement  for  a  mode  of  payment 
inconsistent  with  the  lien,  does  toll  the  lien.  Gibba,  C.  J.,  has  accurately 
stated  the  principle  in  Hutton  v.  Bragg,  and,  here,  the  special  agreement  is 
inconsistent  with  the  Hen.  Here  the  300/.  is  to  be  paid  on  reporting  inwards, 
but  tlie  remainder  of  the  freight  is  only  to  be  paid  by  a  bill  at  three  months, 
computed  from  the  day  on  which  the  deliver}*'  is  to  be  completed.  That  is 
quite  inconsistent  with  the  continuance  of  a  lien,  which  would  enable  the  ship- 
owner to  say,  that  he  would  not  deliver  a  bale  of  the  goods  till  all  the  freight 
was  paid.  If  the  defendant  stood  on  the  common  doctrine  of  lien,  he  would 
have  only  a  lien  for  the  freight  of  these  specific  goods ;  but  he  insists  on  hold- 
mg  them  till  he  shall  be  paid  the  freight  stipulated  in  the  charter-party,  he  must, 
therefore,  show,  that  in  the  charter-party,  there  is  any  such  stipulation.  The 
cases  of  Birley  v.  Gladstone,  3  M.  &l  S.  205.  and  Phillips  v.  Rodie,  1 5  East, 
547,  are  also  in  point.  Here,  freight  at  which  the  goods  of  the  other  persons 
were  taken  on  board,  and  which  was  less  than  the  freight  stipulated  in  the 
charter-party,  was  expressed  in  the  bills  of  lading,  which  were  signed  for  those 
goods,  and  those  goods  were,  therefore,  deliverable  immediately.  The  case 
then  thus  stands.  The  ship  goes  out,  the  freighter  having  the  control  of  the 
whole:  the  freighter  may  take  in  goods  at  a  lower  rate  than  is  stipulated  in  the 
charter-party,  the  owner  cannot;  the  freight  payable  for  (hose  goods  is  payable 
to  the  freighter,  not  to  the  ship-owner.  Suppose  tlie  ship  arrives,  the  owner 
*2aRl  ^^  ^^^  goods  put  on  board  on  the  lower  rate  of  freight,  is  ^entitled  to  an 
^  immediate  delivery,  but  only  on  the  terms  of  immediate  payment:  he 
is  not  bound  to  pay  the  ship-owner,  (laying  aside  the  300/.,  as  out  of  the  case,) 
otherwise  than  by  bills  to  bear  date  from  the  entire  delivery. 

t  Ante,  vii.  14.  S,  C.  2  Manh.  339. 
X  Sayer,  224.    Bull.  N.  F.  7ih  cd.  45. 

i  [See  5  Maule  6l  Sclw.  180,  Cha$e  v.  We$tmore.    Yelv.  67.  iMf*. 
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Copley^  Serjt.,  contra.  The  plaiatifis*  counsel  puts  this  on  three  pointp. 
1st,  That  these  goods  were  not  in  the  possession  of  the  ship-owner,  but  of  the 
freighter.  2dly,  That  the  mode  of  payment  is  by  a  special  agreement,  of  such 
a  nature,  that  this  lien  is  inconsistent  with  it,  and,  therefore,  cannot  be  sup- 
ported. 3dly,  That  the  defendant's  claim  is  in  the  nature  of  a  lien  for  dead 
freight,  for  which  no  lien  can  exist.  But  the  defendant's  proposition  is,  that 
the  vessel  never  was  meant  to  be  in  the  possession  or  control  of  the  freighter, 
except  by  force  of  the  covenant.  In  the  cases  in  which  the  possession  has 
been  held  to  be  transferred  to  the  freighter,  the  words  *'  let  to  hire,'*  or  '*  let  to 
freight,"  are  found  analogous  to  the  words  of  demise  in  a  lease ;  on  those 
words  the  freighters  might  bring  trover  for  the  vessel,  if  carried  out  of  her 
course.  It  would  be  absurd  to  contend,  that  any  one  could  maintain  trover  on 
a  covenant  by  the  owner  to  go.  In  the  case  of  the  Trinity-House  v.  Clarke 
4  M.  &  S.  288,  Lord  EUenborough,  C.  J.,  insists  on  the  force  of  these  words, 
that  "  the  charter-party  grants  the  ship,"  and  **  lets  it  to  hire  and  freight," 
which  are  proper  words  of  lease,  and  would  of  themselves  pass  the  possession. 
The  commissioners  **  hire  and  retain,"  and  the  proprietors  of  the  vessel  '^  war- 
rant the  use  of  the  ship."  There  was  a  strong  case  of  possession,  as  contra- 
distinguished from  a  mere  charter-party  which  rests  in  covenant.  All  this 
arises  on  the  ♦old  form  of  charty-party,  by  which,  according  to  the  r^ogQ 
books,  the  possession  was  in  the  freighter.  The  words  were,  '*  let  to  '- 
freig}it,"  and  '*  let  to  hire,"  and  the  old  law  was  founded  on  that  form.  The 
freighter  in  the  present  instance  had  no  possession  of  the  vessel,  either  on  the 
nature  of  the  instrument,  the  nature  of  the  employment  of  the  vessel,  or  any 
circumstances  of  fact  proved.  It  is  said  that  there  is  a  special  agreement  which 
discharges  the  lien :  not  so.  The  lien  continues  after  the  merchandise  is  put 
on  shore:  the  ship-owner  cannot  detain  the  goods  on  board  till  payment,  for 
then  the  owner  of  the  goods  could  not  inspect  them.  The  stipulation  for  pre- 
sent payment  of  tlie  300/.  does  not  destroy  the  right  of  lien.  If  a  certain  sum 
is  to  be  paid  for  freight,  a  stipulation  that  a  specific  part  of  it  shall  be  paid  on 
shipping  the  goods,  does  not  destroy  the  lien.  It  makes  no  difference  whether 
the  payment  is  to  be  by  a  bill  or  money.  A  delivery  from  the  vessel  must  be 
progressive,  but  the  captain  may  put  the  goods  on  shore,  all  subject  to  inspec- 
tion, and  make  his  delivery  of  the  whole  together  instantly.  The  third  objec- 
tion is  of  no  weighL  The  freighter  goes  to  Bahia^  he  has  not  goods  enough 
of  his  own  to  fill  the  vessel,  therefore,  he  takes  in  the  goods  of  others.  The 
ship-owner  delivers  the  goods  by  his  orders ;  as  between  the  defendant  and  the 
plaintiffs,  they  arc  the  plaintiffs'  goods.  The  defendant  has  nothing  to  do  with 
the  plaintiffs'  bills  of  lading  between  him  and  tlie  consignees.  It  does  not  fol- 
low that  the  defendant  loses  his  lien,  because  tlie  goods  shipped  are  the  goods  of 
strangers.  The  defendant  has  nothing  to  do  with  the  transaction  between  tlie 
freighter  and  the  consignees:  he  claims  freight  according  to  the  charter-party, 
and  having  delivered  a  part,  asserts  that  he  has  a  lien  on  the  residue,  till  he  is 
paid  his  freight. 

^Moreover,  the  bill  of  lading  of  the  g'x>ds  signed  in  Baliia,  expresses  ri^odo 
that  they  shall  be  delivered  to  the  freighter  or  his  assigns,  paying  ^ 
freight  according  to  the  charter-party,  t.  r.  according  to  the  mode  stipulated  in 
the  charter-party,  which  imports  that  these  goods  are  not  separately  deliverable 
to  the  consignees,  on  payment  of  the  separate  freight,  at  which  each  was  taken 
on  board  by  the  freighter ;  but  that  each  consignee  has  subjected  himself  to  the 
same  liability  to  a  lien  for  the  whole,  to  which  the  freighter  is  subject.  The 
question  of  dead  freight  does  not  arise. 

Best,  in  reply.  The  attempt  made  to  distinguish  this  case  from  Hutton  v. 
Bragg f  on  account  of  a  supposed  difference  in  the  terms  of  the  charter-party 
is  unavailing,  for  the  judgment  there  proceeded  on  the  case  stated,  in  which 
there  was  no  such  words,  so  that  that  distinction  never  appeared  to  the  court, 
nor  is  relied  on  in  their  judgment.     [^GibbSt  C.  J.     The  court  certainly  con 
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sidered  that  as  a  charter-party,  similar  to  the  charter-party  stated  in  Vailejo  v. 
Wheeler^  Cowp.  143,  where  the  words  "let  to  freight,"  were  used.  Many 
words  and  fact?  are  taken  as  being  in  a  case,  which  are  not  expressly  pointed 
ouL^  In  the  Triniiy-Hotise  v.  Clarke^  it  was  argued,  that  the  crown  had  only 
.the  benefit  of  a  contract  and  covenant,  and  Lord  Ellenborough^  does  not  decide 
the  case  on  the  words  of  "  letting  to  freight,"  but  on  the  ground,  that  the  crown 
could  not  have  the  benefit  of  the  contract,  unless  the  court  attributed  the  pos- 
session to  it.  In  this  case,  as  in  that,  the  contract  requires  the  possession  to 
be  attributed  to  the  freighter.  Lord  EUenborough  argues,  tliere,  on  the  nature 
*2911  of  the  service  to  be  ^performed.  The  same  reason  applies  here.  It 
•^  there  was  argued  at  the  bar,  that  the  ship  could  not  be  in  the  possession 
of  the  crown,  because  the  crew  and  the  captain  were  under  the  control  of  the 
owner,  but  the  court  did  not  adopt  that  reasoning.  Soldergreen  v.  Flightf  has 
been  cited,  to  show  that  the  ship  owner  may  detain  the  goods  for  the  frei^rht  of 
all  the  goods  belonging  to  the  same  person.  That  proposition  gives  effect  to 
tlie  plaintiffs*  argument;  for,  here,  if  all  the  goods  are  to  be  taken  as  belonging 
to  the  same  person,  the  possession  of  the  ship  belongs  to  him  also;  but  that 
doctrine  only  applies  to  the  goods  of  one  owner  comprehended  in  bills  of 
lading,  signed  between  tlie  same  parties  :  where  the  bills  of  lading  are  between 
different  parties,  all  the  goods  can  be  connected  together  only  by  an  action  on 
the  covenant.  It  may  be  admitted,  that  there  is  in  this  case  no  dead  freight, 
that  word  has  improperly  been  introduced  here  from  the  case  of  Phillips  v. 
Rodie,  where  it  was  held,  that  the  owner  could  not  retain  for  dead  freiglit;  but 
on  the  same  principle,  he  cannot  retain  for  the  difference  between  the  actual 
freight  and  tlie  covenanted  freight.  The  defendant's  counsel  now  admits,  that 
he  does  claim  to  retain  these  goods  till  all  the  freight  is  paid  under  the  charter- 
party,  to  which  the  ship-owner  can  entitle  himself.  But  he  only  has  a  lien  for 
the  carriage  of  the  goods ;  he  cannot  have  a  lien  for  any  such  deficiency  of 
payment  as  this.  To  say,  for  instance,  of  the  goods  shipped  at  the  lower  rate, 
that  after  the  ship  owner  has  received  the  actual  freight  at  the  market  price 
of  freight,  he  shall  retain  the  same  owner's  goods  for  the  payment  of  something 
more,  is  to  contend  for  the  right  to  retain  the  goods,  to  enforce  a  written  instru- 
ment, by  means  which  the  instrument  does  not  give. 

Cur.  adv.  vult. 

*2Q21  *GiBBS,  C.  J.,  now  delivered  the  judgment  of  (he  court.  Af)er 
-^  recapitulating  the  case,  (in  the  course  of  which  he  observed,  that  the 
charter-party  stipufated  for  payment  of  freight  according  to  the  bills  of  lading, 
and  that  the  bills  of  lading  on  the  goods  of  the  other  persons  made  them  deliverable 
to  the  respective  consignees,  and  that  1683/.  Sa.  9d.  was  the  sum  which  the 
owner  of  the  ship  was  entitled  to  require  of  the  charterers  at  all  events,  what 
bargain  soever  the  latter  might  make  with  others  for  carrying  their  goods  at  a 
less  rate  of  freight,  than  that  which  the  ship  owner  was  entitled  to  claim  from 
themselves;)  his  lordship  stated  the  question  to  be,  whether  the  merchant  was 
entided  to  have  his  goods  delivered  to  him  without  satisfying  the  ship  owner 
for  the  whole  freight  for  which  he  let  his  vessel,  and  proceeded  thus.  This, 
and  the  two  other  cases^  dependent  on  it,  stand  on  a  very  different  ground  from 
HuUon  V.  Bragg.  There  was  no  covenant  for  the  delivery  of  the  goods,  nor 
any  question  on  the  effect  of  cross  covenants  for  the  delivery  of  the  goods  on 
the  one  side,  and  the  payment  of  freight  on  tiie  other  side.  Here,  the  ship  owner 
covenants,  that  he  will  deliver  the  goods  agreeably  to  bills  of  lading.  And  the 
merchant  covenants,  that  the  freight  and  primage  shall  be  paid  as  follows,  viz. 
300/.,  part  thereof  to  be  paid  in  cash,  forthwith,  on  the  day  tlie  brig  should  be 
reported  inward  at  the  custom-house  in  the  port  of  London  on  her  return  from 

t  AhfMtt  on  Skipping,  4th  ed.  358. 

t   Yates  V.  RaiUtont  post  293,  and  Yatet  v  MeyndU  post  303. 
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the  voyage,  and  the  remainder  of  the  freight  and  primage  to  be  paid  by  a  good 
and  approved  bill  or  bills,  payable  in  London  at  two  months  after  date,  from 
the  day  on  which  the  delivery  shall  be  completed.  The  ship  was  duly  laden 
at  Bahia,  and  bills  of  lading  were  signed,  making  the  goods  deliverable  to  the 
freighter  or  his  assignees,  they  paying  freight  according  to  the  charter-party. 
*The  goods  now  in  question  remained  undelivered  at  the  disposal  of  the  r^ogo 
master.  The  merchants  required  these  goods  to  be  delivered  to  them  ^ 
without  tendering  any  bill  or  security.  The  question  is,  whether  the  delivery 
of  the  goods  and  the  payment  by  a  bill  be  not  concomitant  acts,  which  neither 
party  is  obliged  to  perform  without  the  other  being  ready  to  perform  the 
correlative  act.  We  think  they  are  such.  If  tlie  whole  cargo  had  been  one 
bale  of  goods,  there  would  have  been  no  doubt.  But  the  difficulty  is,  that  the 
remainder  of  the  freight  is  to  be  paid  by  bills  to  bear  date  from  the  day  of 
the  delivery,  and  the  delivery  may  take  several  days.  We  think  the  captain 
might  obviate  this  by  landing  the  cargo  in  his  own  name,  and  tendering  a  bill 
for  the  whole  amount  dated  from  that  day.  We  are  the  more  satisfied  with 
this  judgment,  because  it  not  only  meets  the  justice  of  the  case,  but  the  parties, 
if  dissatisiied  with  it,  have  the  liberty  reserved  to  turn  the  case  into  a  special 
verdict. 

Judgment  for  the  defendant.t 

t   [See  2  Barn.  &.  Aid.  503,  Saville  v.  Campion,  4  ib.  638,  Fat'a  v.  East  India  Company. 
2  Brod.  &.  Bing.  410,  Christie  v.  Lewis.] 


YATES  et  al.,  Assignees,  &c.,  of  ASHTON  et  al.,  Bankrupts,  v. 

RAILSTON. 

[2  Moore.  294.    S.  C] 

The  owner  of  a  vessel  covenanted  by  charter-partv  to  let  the  vessel  on  freight,  and  to 
deliver  the  cargo  in  good  condition;  and  the  treignters  covenanted  to  pay  the  freight  on 
delivery  of  the  cargo,  part  in  money,  and  the  remainder  bv  bills  at  four  months:  Held, 
that  the  owner  might  detain  the  cargo  until  pa^^meni  of  toe  freight,  the  delivery  of  the 
cargo  and  payment  of  the  freight  being  conconiitaut  acts. 

Trover  to  recover  the  value  of  certain  timber;  on  the  trial  of  this  cause,  at  the 
sittings  in  London  after  Hilary  term,  1817,  before  Burroughs  J.,  a  verdict  was 
found  for  the  plaintiffs,  subject  to  a  case  with  liberty  *to  either  party  r^.^g  4 
to  turn  the  facts  into  a  special  verdict.  The  plaintiffs.  Votes,  Harrop,  ^ 
and  Mghfield,  were  the  assignees  of  /.  and  M,  Anhton,  now  bankrupts,  who 
had  been  timber  merchants  at  Liverpool;  and  the  two  other  plaintiffs, /razfr  i^ 
Davidson,  were  merchants  residing  at  Miramichi  in  New  Brunswick,  who, 
together  with  John  Ashton,  were  jointly  interested  in  the  property  in  question ; 
the  defendant,  Railston,  by  deed  indented,  made  the  23d  of  April,  1816, 
granted,  and  let  to  the  bankrupts,  and  they  thereby  took  to  freight  his  ship,  the 
Agincourt,  of  three  hundred  and  forty-six  tons,  on  a  voyage  from  Miramichi 
to  Liverpool,  Htdl,  or  Zx>ndun,  at  the  option  of  the  freighters,  as  determined 
upon  by  them,  upon  the  arrival  of  the  vessel  at  Miramichi,  upon  the  terms  and 
conditions  thereinafter  mentioned ;  and'  the  defendant  thereby  covenanted  with 
the  bankrupts,  that  the  master,  with  the  crew  of  the  vessel,  should  forthwith 
sail  in  ballast  from  North  Shields,  and  proceed  to  Miramichi,  and  on  arrival 
there,  should  take  on  board,  with  all  convenient  speed,  from  the  agents  of  the 
bankrupts,  a  full  caigo  of  fir  timber,  with  a  proportion  of  hardwood,  not  to  exceed 
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thirty  tons,  and  such  a  quantity  of  lathwood  and  planks  as  should  be  requisite 
for  broken  stowage,  and  should  therewith  proceed  to  Liverpool,  Hull,  or 
London,  according  to  the  instructions  which  the  master  should  receive  at 
MiramielU  from  the  bankrupts,  their  agents  or  assigns,  and  there  deliver  the 
same  to  the  bankrupts  or  their  assigns,  and  so  end  the  voyage;  and  further, 
that  the  vessel  should,  at  the  commencement,  and  during  the  continuance  of  the 
voyage,  at  the  defendant's  expense,  be,  and  be  kept  staunch,  &c.,  and 
sufficiently  provided  with  necessaries  for  such  a  vessel  and  voyage;  the 
dangers  of  the  seas,  &Cm  excepted.  In  consideration  whereof,  the  bankrupts 
covenanted  with  the  defendants,  that  they  would,  at  their  expense,  within  the 
*2951  ^'"^  thereinafter  'mentioned,  deliver  the  cargo  to  the  ship  at  Miramichi 

-^  in  the  usual  manner;  and  also  receive  the  same  from  along  side  the 
vessel,  at  that  one  of  the  said  ports  in  QrtcU  Britain,  to  which  they  should 
direct  the  master  to  proceed  upon  the  conclusion  of  the  intended  voyage ;  and 
also  would  pay  to  the  defendant  for  the  freight  of  the  vessel  home  from 
Miramichi,  3/.  for  every  load  of  fifty  cubic  feet  of  fir  timber  and  hardwood 
delivered  as  aforsesaid,  2/.  for  every  four  feet  of  lathwood,  with  the  customary 
proportion  of  freight  for  other  broken  stowage,  with  3/.  per  cent,  on  the  gross 
amount  of  the  freight,  in  lieu  of  all  pilotage  and  port  charges ;  and  that  the  said 
freight  and  per  centage  thereon  should  be  paid  upon  safe  delivery  of  the  cargo, 
viz.  one  equal  third  part  thereof  in  cash,  and  the  remaining  two-third  parts  by 
approved  bills  drawn  upon  or  payable  in  London,  at  four  months'  date;  and  it 
was  thereby  agreed,  that  the  bankrupts  should  be  allowed  sixty  running  days  for 
loading  the  vessel  at  Miramichi,  computed  from  the  time  of  the  master  giving 
the  bankrupts  notice  of  the  vessel's  being  arrived  at  proper  places  for  loading 
and  discharging.  And  further,  that  in  case  the  bankrupts  should  not  cause  the 
cargo  to  be  delivered  to  and  received  from  the  vessel  in  the  customary  manner 
at  the  ports  of  Miramichi,  and  of  one  of  the  said  ports  of  Great  Britain, 
within  sixty  running  days,  the  vessel  being  then  reported,  and  ready  to  load, 
and  discharge ;  tlien  they,  the  bankrupts,  should  pay  to  the  defendants  7/.  per 
day,  for  every  day  above  the  sixty  running  days,  and  for  the  true  performance, 
the  defendant  bound  himself,  his  heirs,  &,c,,  and  the  ship,  her  freiglit  and 
appurtenances,  and  the  bankrupts  bound  themselves,  their  heirs,  d^c,  and  the 
cargo  to  be  laden  on  board  the  vessel,  mutually  to  the  other  party  in  1500/. 
•2QA1       *'^l*G  timber  in  question  was  shipped  on  board  the  Agincourt  at 

^  Miramichi,  under  an  agreement,  signed  by  Fraser  and  Davidson,  pur- 
porting that  Frost  and  Aahton  and  Fraser  and  Davidson  agreed  to  import 
about  one  thousand  tons  of  pine  timber  into  Liverpool  that  season,  on  joint 
account,  Fraser  and  Davidson  to  charge  259.  sterling  per  ton  for  the  timber, 
and  in  proportion  for  broken  stowage.  The  amount  invoices  to  go  against  the 
goods  shipped  that  season,  provided  the  vessel  sent  for  it  got  safe  out.  In  case 
the  vessel  were  lost,  to  make  sale  of  the  timber  above  mentioned.  Such  timber 
was  consigned  to  the  bankrupts  at  Liverpool,  and  in  the  bill  of  lading,  signed  by 
the  master,  it  was  expressed  to  be  shipped  by  Fraser  and  Davidson,  in  the 
Jlgineourt,  Close,  master,  then  in  the  river  Miramichi,  and  bound  for  Liverpool, 
and  %vas  to  be  delivered  at  lAverpool  (the  act  of  God,  d^c.  excepted)  unto  order, 
or  to  their  assigns,  he  or  they  paying  freight  for  the  said  goods,  as  per  charter- 
party,  with  primage  and  average  accustomed.  On  this  bill  of  l.ding  was 
indorsed  an  order,  by  Fraser  and  Davidson,  to  deliver  the  contents  to  the  bank- 
rupts, John  AslUon  fy  Son,  or  order.  Previous  to  the  arrival  of  the  vessel  at 
Liverpool  the  Ashtons  became  bankrupts.  On  the  arrival  of  the  sjiip  at  /Aver- 
pool,  ths  master,  on  the  7th  of  October,  1816,  gave  notice  to  the  plaintiffs,  as 
the  assignees  of  the  bankrupts,  that  the  Agincourt,  under  his  command,  from 
Miramichi,  on  account  of  the  estate  of  Messrs.  Frost  fy  mishtons,  was  then 
birthed  in  the  king's  dock.  On  the  8th  of  Oc/o6er,  the  defendant  offered  to  the 
plaintifl's  to  deliver  them  the  cargo  on  the  freight,  as  per  charter-party,  being 
paid  or  secured  to  them.  The  plaintifl's  demanded  the  cargo  from  the  defendant. 
Vol.  IV.— 20 


154  Yates  v.  Railston.  E.  T.  1818.  [296 

to  be  delivered  to  them  without  payment,  or  security  for  payment;  but  the 
defendant  refused  to  deliver  the  cargo,  unless  the  ^freight  were  paid,  r^on^ 
according  to  the  charter-party,  or  security  given  for  its  payment.     The   ^ 
question  for  the  opinion  of  the  court  was,  whether  the  defendant  had  a  lien  on 
the  cargo  for  the  freight.     This  case  was  argued  in  Trinity  term,  1817,  by 

Fell^  Serjt.,  for  the  plaintiffs.  He  contended,  that  the  case  was  not  dis- 
tinguishable from  that  of  Hutton  v.  Bragg,^  unless  in  one  circumstance.  The 
principle  is,  that  if  the  owner  charters  a  vessel  to  hire  to  another,  who  is  to 
convey  goods  on  board  the  vessel,  then  the  owner  of  the  vessel  cannot  detain 
the  goods  on  board  the  vessel,  for  the  purpose  of  securing  to  himself  the  freight. 
He  admitted,  that  if  a  merchant  puts  goods  on  board  another  man*8  vessel,  he 
cannot  have  the  goods  out  again,  till  he  pays  the  freight;  but  if  another  lets  out 
his  wagon  or  vessel  to  the  merchant,  the  ship-owner  has  no  right  to  detain  the 
goods.  If  the  ship-owner  had  not  the  continued  possession  of  the  vessel,  he 
never  had  the  legal  possession  of  the  goods  ;  if  lie  never  had  legal  possession 
of  the  goods,  he  had  no  lien.  A  tortious  possession  gives  no  lien;  and  the  cir- 
cumstance of  the  owner's  servant  continuing  in  the  ship,  as  the  servant  of  tlie 
charterer,  makes  no  lien.  In  the  case  of  Hutton  v.  Bragg^  the  reservation  of 
the  cabin  was  a  stronger  circumstance  in  favor  of  the  ship-owner,  than  any 
which  exists  here ;  but  the  decision  rests  not  on  those  minute  circumstances. 

Bioasei^  Serjt.,  contra.  If  the  case  of  Hutton  v.  Bragg  establishes  the 
principle  alleged  by  the  plaintiflTs,  the  case  is  not  law.  Their  position  is,  that 
the  mere  circumstance  ''^of  a  general  letting  of  the  entire  ship  converts  r^nqa 
the  charterer  into  an  owner  for  the  time  being,  and  displaces  the  right  ^ 
of  iien.  This  doctrine  is  contrary  to  all  the  text  writers  of  this  country. 
Beawes,X  defines  freight  to  be  a  sum  -agreed  on  for  the  hire  of  a  ship,  entire  or 
in  part.  The  common  form  of  a  charty-party  for  an  entire  ship,  is,  that  the 
ship  is  let.  In  defining  freight,  no  distinction  exists  between  the  '^  hire  of  an 
entire  ship,  or  of  some  principal  part  thereof,**  nor  between  the  ^'  entire  ship, 
an  entire  part  of  the  ship,  or  for  each  ton  or  other  portion  of  its  capacity  ;'*  nor 
does  any  such  distinction  exist  in  the  decided  cases.  In  Phillips  v.  Bodiij 
15  East,  517,  the  entire  ship  was  chartered  for  the  voyage;  a  question  arose, 
on  the  right  of  the  owner  to  detain  the  goods  for  dead  freight,  and  it  was  held, 
he  had  not  that  right;  but  it  never  was  questioned,  that  he  had  a  right  to  detain 
the  goods  for  the  ordinary  freight.  In  Birley  v.  Gladstone^  3  M.  <&  S.  205, 
the  question  was,  whether  the  right  being  admitted,  of  detaining  for  freight  the 
goods  brought  home,  the  detainer  could  be  extended,  to  secure  payment  of 
freight  for  goods  shipped,  but  relanded  in  the  course  of  the  voyage ;  and  the 
Court  of  King's  Bench  held  that  it  could  not.  Christy  v.  Row^  Ante,  i.  300, 
is  cited  in  Shepard  v.  Bermdes,  13  East,  565,  as  deciding  this  point,  that  where 
there  was  a  charter-party,  and  a  bill  of  lading  also,  the  captain  was  not  bound, 
at  his  peril,  to  insist  on  payment  of  his  freight,  at  the  time  of  delivering  the 
goods,  but  might  deliver  them  without  payment,  and  sue  the  charterer.  The 
case  of  Wilson  v.  Kymer,  I  M.  ^  S.  157,  affords  the  same  argument.  It  was 
there  held,  that  the  master  not  only  might  detain  goods  for  the  freight  while 
they  were  on  hoard  the  ship,  but  might  detain  ^them  in  the  ffest  India  r^ogq 
docks  for  the  freight.  In  Shepard  v.  Bernales,  the  question  was  made,  ^ 
whether  the  captain  was  not  bound  to  detain  the  goods  till  payment  of  the  freight. 
Bui  the  very  circumstances  of  this  case  exclude  all  idea  of  ownership  in  the 
freighter,  and,  therefore,  distinguish  it  from  Hutton  v.  Bragg,  The  owner 
here  reserves  to  himself  every  species  of  control  over  the  ship.  He  covenants 
that  Iiis  master  and  crew  shall  take  on  board  such  a  cargo  as  is  described,  and  pro- 
ceed to  the  destined  port ;  that  he,  the  defendant,  will  keep  his  ship  tight  staunch, 
go  10  certain  places,  and  receive  certain  sums  of  money  for  freight,  calculated 
on  a  rate  of  goods.     It  is  unnecessary  here  to  inquire  whether  a  charterer,  if  he, 

t  Ante,  vii.  14.  S,  C.  2  JUiarshall,  339.  t  Beawes  Lex  Mereai. 
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by  particular  agreement,  puts  the  goods  of  others  on  board,  might  not,  by  that 
agreement,  acquire  a  lien  for  the  freight  of  those  goods ;  he  may,  by  that  sub- 
contract, acquire  a  lien ;  goods  may,  in  law,  be  subject  to  a  double  lien.  An 
observation  here  arises,  that  applies  to  many  cases  cited  in  HuUon  v.  Bragg. 
The  freighter  of  a  ship  may,  in  many  cases,  be  considered  as  owner  pro  hac 
vhe.  As  if,  having  the  management  of  the  voyage,  he  commits  barratry,  for 
th?  consideration  of  that  act,  he  shall  be  deemed  owner,  and  so  his  act  is  no 
barratry.  So,  he  may,  either  impliedly  or  by  express  contract,  be  liable  for  the 
repairs  of  the  ship  under  his  command.  This  is  all  that  tlie  cases  of  Parish  v. 
Cra*rfur(tt  and  James  v.  JonesX  establish ;  and  it  is  justly  there  observed,  that 
the  freighter  might  sue  the  owner  of  the  ship  as  owner,  if  his  goods  were  lost, 
and  as  trustee  for  the  merchants,  if  their  goods  are  lost.  Another  observation 
arises,  if  this  be  a  parting  with  the  interest  in  the  ship  for  the  voyage,  why  does 
*300l  '^  "^^  require  registration  ?  if  the  time  *be  so  short  as  not  to  render  it 
-^  necessary,  will  a  letting  for  six  years  or  for  sixty  years  require  it?  It 
will  open  a  door  to  fraud,  if  the  court  hold,  that,  by  a  charter-party  of  affreight- 
ment, an  owner  may  depart  with  an  interest  or  property  in  a  ship,  fur  any 
indefinite  time ;  and  that  yet  the  transfer  needs  not  to  be  registered.  The  case 
of  Vallfjo  V.  ff'heeler  occurred,  not  only  before  the  stal.  26.  G,  3.,  but  was  a 
case  of  barratry.  So  also  Nutt  v.  Bourdieu,  1  T.  R.  323.  One  more  case, 
cited  in  Ilutton  v.  Bragg,  is  Paul  v.  Birch,  2  Atk.  021.  There  may  be  a 
contract  for  so  letting  a  ship,  as  to  depart  with  the  ownership,  but  a  common 
charier-parly  has  not  that  effect.  In  the  case  of  Paul  v.  Birch,  tliere  was  no 
contract  to  carry  goods  on  any  specified  voyage ;  the  ship  was  hired  at  48/.  per 
month,  and  the  factor  contracted  with  certain  merchants  to  carry  their  goods. 
JiOrd  Hardwicke,  Chancellor,  relies  on  this,  that  the  first  taker  was  at  full  liberty 
to  put  in  what  master  he  pleased,  and  also  the  mariners.  It  was  next  to 
impossible,  in  Mutton  v.  Bragg,  that  the  ship-owner  should  at  all  look  to  the 
detention  of  the  goods,  as  a  security  for  his  freight;  for  he  was  to  have  the  three- 
fourths  of  the  freight  before  the  goods  were  shipped,  and  one-fourth  at  u  certain 
day  after.  Moorsom  v.  Kifmer,  2  M.  &  S.  314,  is  also  applicable.  Brenan 
V.  Currint,  Sayer,  221,  and  BuHer*s  Nisi  Prius,%  establish  the  doctrine,  that 
where  there  is  a  special  agreement  for  the  price,  there  can  be  no  lien.||  Some 
inference  also  arises  here  from  the  bill  of  lading.  The  freight  to  be  paid  in 
Mutton  V.  Bragg  was  a  gross  sum,  and  not  freight  measured  by  the  rate  of  the 
*30i1  fS^^^  P"^  ^°  board ;  but  it  certainly  is  competent  for  parties,  by  *their 
^  contract  to  make  the  goods  liable  to  the  freight,  and  by  contract,  to  com- 
pel the  master  of  the  ship  to  detain  the  goods  for  the  freight.  Admitting  that 
the  master  was  the  servant  of  either  owner,  he  had  a  right,  and  was  bound, 
according  lo  the  tenor  of  the  bill  of  lading  which  he  had  signed,  to  detain  the 
goods  until  the  freight  was  paid.  It  strongly  shows,  that  this  was  not  a  letting 
of  the  use  of  the  ship,  and  was  nothing  hut  a  contract  for  the  carrying  of  goods 
on  board  the  ship;  and  the  master,  as  the  servant  of  the  original  owner,  and  in 
the  authority  still  continued  to  be  derived  from  him,  signed  this  charter-party, 
and  was  bound  to  obey  it. 

Pell,  in  rQply.  The  defendant's  counsel  has  not  shown  any  valid  distinction 
between  this  case  and  Mutton  v.  Bragg.  In  the  concluding  clause  of  this 
charter-party,  as  well  as  in  Mutton  v.  Bragg,  is  found,  the  clause  whereby  the 
parties  oblige  the  ship  and  cargo  to  each  other.  If  this  fact  ought  to  have 
weight,  nothing  can  be  stronger,  to  show  that  the  goods  are  liable  for  the  freight. 
A  distinction  is  taken  between  this  case  and  Mutton  v.  Bragg,  that  here,  the 
owner  was  bound  to  repair  the  ship  during  the  voyage ;  but  so  was  it  stipulated 
in  Mutton  v.  Bragg,  that  the  master  was  to  put  the  ship  in  repair  at  the  Cape  of 
Good  Mope.     In  Mutton  v.  Bragg,  he  cabin  was  reserved ;  here,  indeed,  there 

t  Afihott  on  Shipjrimfr.  4th  ed.  22,  t  Ahbott,  4th  ed.  23.  ^  Bull  N.  P,  7th  ed.  45 

1!  [See  5  Maule  &,  Selw.  ISO,  Chai9  v.  IVettmore,  2  Phil.  Ev.  123,  contra,] 
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is  no  such  resenration.  The  cases  now  cited  for  the  defendant  were  not  cited 
in  Hutton  v.  Bragg,  It  is  said,  that  there  a  part  of  the  sum  was  to  be  paid 
before  the  determination  of  the  voyage.  True,  but  a  part  was  to  be  paid  subse- 
quently, and,  therefore,  no  distinction  exists  between  the  two  cases.  No 
argument  arises  on  the  register  act,  for  though  the  hirer  is  owner,  with  reference 
to  the  owner,  yet  the  owner  continues  owner,  *with  reference  to  the  r^oao 
public.  Paul  V.  Birch  would  seem  to  give  weight  to  Parish  v.  Craw-  L. 
furd^  but  Parish  v.  Crawfurd  is  altogether  overruled.  Gibbs,  C.  J,,  truly 
observes  there,  that  no  case  was  cited  where,  the  charterer  having  put  goods  of 
his  own  on  board,  it  had  been  held,  that  the  owner  could  detain  them  till  the 
freight  was  paid.  The  stipulation  in  the  bill  of  lading  for  delivery  of  the  cai^o 
on  payment  of  freight,  does  not  distinguish  the  cases. 

Cur.  adv.  vult. 

GiBBs,  C.  J.,  on  this  day,  after  delivering  the  judgment  of  the  court  in  the 
cause  of  Take  v.  Meek,  Ante,  280,  proceeded  to  give  judgment  in  this  cause 
also.  After  referring  to  the  terms  of  the  covenant  and  of  the  bill  of  lading,  he 
pronounced,  that  the  same  observation  which  had  been  made  in  Tate  v.  Meek, 
applied  here  ;  that  the  delivery  of  the  cargo  and  the  payment  of  the  freight, 
were  concomitant  acts,  and  the  one  could  not  be  required  without  performance 
of  the  other. 

Judgment  for  the  defendant.! 

[t  See  authorities  cited  at  the  end  of  the  preceding  caM.j 


YATES  V.  MEYNELL. 

[2  Moore  297.  S.  C] 

In  a  similar  case,  of  Vatea  v.  Meynell,  his  Lordship  then  gave  the  following 
judgment.  Here,  also,  the  freight  is  to  be  paid  on  the  delivery  of  the  good:;. 
In  all  these  cases  the  difiiculty  exists,  which  I  stated  in  the  first  of  them,  that 
the  remainder  of  the  freight  is  to  be  paid  by  bills,  to  bear  date  from  the  day  of 
tl)o  delivery,  and  the  delivery  may  take  several  days.  But,  for  the  *rea-  ryqnQ 
sons  stated  in  the  first  of  them,  we  are  of  opinion,  in  all  these  cases,  ^ 
that  the  owner  of  goods  cannot  require  them  to  be  delivered,  without  satisfying 
the  ship-owner  for  the  freight  that  remains  due. 

Judgment  for  the  defendant. 


WHITE,  Demandant;  BICKNELL,  Tenant;  PAPILLON,  Vouchee. 

[2  Moore  299.  S.  C.J 

A  recovery  of  1729.  amended  hy  adding  premises  which  were  comprised  in  the  deed  (o 
lead  the  uses,  but  for  which  the  king's  silver  had  not  been  paid. 

Hetwood,  Seijt.,  moved  to  amend  this  recovery,  which  was  suffered  in  1720« 
by  inserting  the  words  **  all  the  tithes  to  the  said  manor  of  Bentley  belonging,*' 
the  tithes  being  included  in  the  deed  to  lead  the  uses.     [Gibbe^  C.  J.    You  are 
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asking  to  insert  premises  for  which  the  king's  silver  was  not  paid  in  1729,  and 
the  parties  have  kept  the  money  all  this  time.]  The  king*s  silver  will  he  paid 
on  the  present  increased  value  of  the  tithes,  not  on  their  value,  in  1729. 

GxBBS,  C.  J.  The  court  on  consideration,  will  permit  you  to  take  your  rule 
in  the  present  case.  Whether  they  will  think  it  expedient  to  lay  down  a  new 
rule  I  know  not.  Lord  Alvanley,  never  would  accede  to  these  amendments, 
although  the  majority  of  the  court  did. 

Fiat. 


♦304]  »GENT,  et  al.,  v.  ABBOTT. 

[2  Moore  301.  S.  C] 

A  capias  qnare  elausum /regit  issued  against  A.  and  B,,  with  an  ac  eiinm  in  debt,  upon 
which  A.  was  arrested.  A  special  original  in  debt,  a  capiast  alias  and  pluries,  and 
writs  of  exigent,  issued  against  both,  and  B.  was  outlawed  on  the  23d  October;  after 
wliich  a  declaration  in  debt  on  the  orij^inal  was  delivered  asainst  A.  only,  entitled  of 
Trinity  term :  Held,  that  the  bail  were  not  entitled  to  be  discharged  on  a  motion  for 
that  purpose,  upon  the  ground  of  a  variance  between  the  declaration  and  the  process 
opuu  which  the  defendant  was  arrested. 

BosAXQUET,  Seijt.,  on  a  former  day  in  this  term,  had  obtained  a  rule  nisi  that 
tlie  bail  for  the  defendant  might  be  discharged,  on  an  affidavit  which  stated  that 
a  writ  o^  capias  quart  ckaiaumf regit,  directed  to  the  sheriff  of  Middlesex,  was 
iisued  by  tlie  plaintiffs  against  the  defendant  and  one  Maitland,  with  an  ac 
eliam  in  debt,  returnable  on  the  morrow  of  the  Holy  THnity:  that  upon  this 
writ  the  defendant  was  arrested,  and  justified  bail:  that  a  special  capias, 
grounded  upon  an  original  in  debt,  issued  against  the  defendant  and  Maitland, 
returnable  in  five  weeks  of  £aster  ;  also  an  alias  against  both,  returnable  on  tlie 
morrow  of  the  Holy  Trinity,  and  a  pluries  against  both,  returnable  in  three 
weeks  of  the  Holy  Trinity:  that  the  sheriff  returned,  that  neither  the  defend- 
ant nor  Maitland,  were  to  be  found  in  his  bailiwick  ;  whereupon  writs  of  ex- 
igeni  were  issued  against  both,  returnable  on  the  morrow  of  ^11  Soitls,  and  t])at 
Alailland,  was  thereupon  outlawed  on  the  23d  of  October:  that  on  the  26ih  of 
November,  a  declaration  in  debt  on  the  original  against  the  defendant  only,  con- 
taining  an  averment  that  Alailland  had  been  outlawed  in  the  suit,  was  delivered ; 
and  that  the  defendant  had  pleaded  to  the  declaration,  but  had  not  appeared  to 
any  other  process  at  the  suit  of  the  plaintiffs  than  the  writ  of  capias  quart  dau* 
sum  fregU  above  mentioned.  Bosanquet  contended,  that  the  bail  were  dis- 
charged,  as  there  was  a  variance  between  tlie  process  upon  which  the  defend- 
ant was  arrested  and  the  declaration  delivered  after  the  oudawry  of  Maitland; 
whereupon 

^^QKi  ^Btst  and  Copley,  Serjts.,  showed  cause,  and  contended  that  the  pro- 
J  ceedings  in  the  cause  had  been  regular  throughout ;  and  that  as  the  de- 
fendant had  been  duly  arrested,  and  had  put  in  bail  under  the  original  process, 
the  circumstance  of  Maitland,  being  oudawed  could  not  operate  to  discharge 
the  bail.  The  declaration  corresponded  with  the  ac  etiam  clause  of  the  writ, 
and  there  was  therefore  no  variance.  Besides,  this  application  was  now  too 
late ;  it  should  have  been  made  in  tlie  first  instance. 

Bosanquet,  in  support  of  the  rule,  insisted  that  the  bail  were  entitled  to  their 
discharge,  as  the  situation  of  the  cause  was  altered  since  they  had  become  bound 
for  the  defendant.  If  the  plaintiffs  had  adhered  to  their  process,  they  never 
could  have  proceeded  against  the  defendant  until  Maitland  had  appeared.  The 
original  writ  was  in  trespass ;  it  should  have  been  in  debt  to  have  corresponded 
wiSi  the  declaration.    The  principle,  upon  which  bail  are  required  to  apply  in 
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the  first  instance,  does  not  effect  this  case ;  and  no  authority  has  been  cited  to 
show  that  they  are  now  precluded. 

Cur.  adv.  tidt. 

On  this  day  the  court  delivered  judgment. 

Dallas,  J.,  (afler  stating  the  facts  of  the  case.)  The  proceedings  in  this 
case  have  been  consistent  with  the  established  practice  of  the  court.  But  we 
think  that  we  ought  not,  on  this  motion,  to  decide  the  question,  but  to  leave  the 
plaintiff  to  his  remedy  against  the  bail,  and  the  bail  to  their  defence  against  tlie 
action ;  and,  especially  in  this  case,  where  the  officers  of  the  court  certify  that 
the  course  taken  has  been  conformable  to  the  practice.  The  rule,  therefore, 
must  be  discharged. 

Rule  discharged .t 

t  See  Anlei  188.     Gibbsi  C,  J.,  was  absent. 


•DOE,  on  the  joint  Demise  of  LE  CHEVALIER,  and  his  Wife,  and  p,«^^ 
on  his  separate  Demise,  v.  HUTHWAITE,  et  al.  L  ^"^ 

[2  Moore  304.  S.  C] 

A.  devised  lands  to  G.  JT.,  the  eldest  son  of  J.  H.,  for  life  ;  remainder  to  his  i.«sue  ;  re- 
mainder to  iS.  H.,  the  »econd  son  of  J.  i/.,  for  life  :  remainder  to  his  issue  ;  remainder 
to  /.  //.,  the  third  son  of  /.  /f.,  for  life ;  remainder  to  bis  issue ;  with  divers  remain- 
ders over.  J.  H.f  was  the  second  son,  and  S.  //.,  the  ttiird  sou  of  /.  II. :  Held,  that 
S.  II..  became  entitled  on  the  death  of  O.  H.  without  issue. 

Ejectment.  At  the  trial  at  the  last  Summer  assizes  for  the  county  of  Not' 
tingharn,  before  Holroyd,  J.,  a  verdict  was  found  for  the  plaintiff  subject  to  the 
opinion  of  this  court,  on  a  case,  of  which  the  following  is  the  substance,  with 
liberty  to  either  party  to  turn  the  same  into  a  special  verdict. 

By  a  will  dated  the  17th  of  May^  1781,  George  Donstan^  devised  his  real 
estate  to  trustees,  to  the  uses  following,  (that  is  to  say,)  to  the  use  of  Starkey 
Domlan,  son  of  Henry  Donstan,  and  his  assigns  for  his  life  ;  with  remainder 
to  the  use  of  trustees,  to  preserve  contingent  remainders ;  with  remainder  to  the 
use  of  the  first  and  other  sons  of  Starkey  Donstan^  in  tail  male ;  with  remain- 
der to  tiie  use  of  the  first  and  other  daughters  of  Starkey  Donstan,  in  tail  gene- 
ral. Remainder  to  the  use  of  George  Huthwaite,  the  eldest  son  of  John 
Huthwaite,  and  his  assigns  for  his  life ;  with  remainder  to  the  use  of  trus- 
tees, to  preserve  contingent  remainders ;  with  remainder  to  the  use  of  the  first 
and  other  sons  of  George  Huthwaite,  in  tail  male ;  with  remainder  to  the  use 
of  the  first  and  other  daughters  of  George  Huthwaite,  in  tail  general.  Remain- 
der to  the  use  of  Stokeham  Huthwaite,  (therein  described  as)  second  son  of 
John  Huthwaite,  and  his  assigns  for  his  life ;  with  remainder  to  the  use  of 
trustees,  to  preserve  contingent  remainders  ;  with  remainder  to  the  use  of  tlie 
first  and  other  sons  of  Stokeham  Huthwaite,  in  tail  male ;  with  remainder  to 
the  use  of  the  first  and  other  daughters  of  Stokeham  Huthwaite,  in  tail  general. 
•Remainder  to  the  use  of  John  Huthwaite,  (therein  described  as)  the  p^.j^* 
third  son  of  the  said  John  Huthwaite,  and  his  assigns,  for  his  life ;  with  ^ 
remainder  to  the  use  of  trustees,  to  preserve  contingent  remainders  ;  with  re- 
mainder to  the  use  of  the  first  and  other  sons  of  John  Huthwaite,  in  tail  male  ; 
with  remainder  to  the  use  of  the  first  and  other  daughters  of  John  Huthwaite, 
in  tail  general.  Then  followed  other  limitations,  first  to  Cornelius,  (the  youDg- 
ert  son  of  Joh\  Huthwaite^  the  father,)  for  life  and  bis  issue  in  tail,  and  then  to 
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several  other  relations  of  the  testator,  in  like  manner  to  them  for  life  respec- 
tively ;  with  remainder  to  their  respective  issue  in  tail,  with  an  ultimate  remain- 
der to  the  use  of  the  testator's  own  right  heirs.  Starkey  Donatan,  at  the  date 
of  the  will,  was  tlie  nearest  relation  of  the  testator  on  his  father's  side.  The 
sons  of  John  Huthwaite^  were  the  next  nearest  relations  on  the  same  side. 

The  testator  died  in  1784 :  Starkey  Domtan^  died  without  issue  in  the  life 
time  of  the  testator.  Upon  the  death  of  the  testator,  George  Hut hwaite,  entered 
upon  the  premises  under  the  will,  and  died  without  issue,  in  1817.  John  Hutlir 
wailey  was  in  fact  the  second  son  oi  John  Huthwaite^  the  father.  He  died  in 
1788,  leaving  issue.  Keturah  Mary^  the  wife  of  Simon  Francois  Le  Chevalier^ 
and  one  of  the  lessors  of  the  plaintifi'. 

Stokeham  HuthwaUe,  was  in  fact  tlie  third  son  of  John  Httthwaite,  the 
father.  He  died  a  few  years  since,  leaving  children,  of  which  Stokeham  Huth' 
tvaiie,  one  of  the  defendants  was  the  eldest. 

Stokeham  Buthwaite,  the  defendant  claimed  the  property  in  question,  under 
the  will  of  the  testator,  and  the  other  defendant  held  it  under  him,  and  adversely 
to  the  plaintiff. 

Keturah  Mary  Le  Chevatier^  was  the  heir  at  law  of  George  DonstaUj  the 
testator. 

The  question  for  the  opinion  of  the  court  was,-» 
'^3081       *  Whether  the  plaintiff  was  entided  to  recover.   If  the  court  should  be 
J    of  opinion  that  he  was,  then  a  verdict  was  to  be  entered  up  for  him,  if 
not  for  the   defendants. 

Copley,  Serjt.,  for  the  lessor  of  the  plaintiff.     There  are  two  questions  to  be 
considered ;  first,  whether  John  Huthwaite^  and  his  issue,  or  Stokeham  Huth- 
tooi/e,  and  his  issue,  are  to  have  priority  under  tliis  will ;  and  secondly,  whe- 
ther the  heir  of  the  testator,  in  consequence  of  the  uncertainty  of  the  will,  is 
entitled  to  any  estate.     The  intention  of  the  testator  is  clear ;  he  intended  that 
the  second  son  should  take  on  the  death  of  the  elder  son  without  issue ;  and 
that  the  third  son  should  take  on  the  death  of  the  second  son  without  issue,  and 
in  that  event  only.     In  order  to  ascertain  which  of  them  the  testator  intended 
to  take  first,  the  names  of  the  parlies  and  their  description,  that  is,  as  to  the 
situation  in  which  they  stood  in  point  of  seniority,  are  the  material  circum- 
stances which  require  consideration.     It  then  becomes  a  question,  whether  it 
is  not  more  probable  that  the  testator  should  be  mistaken  in  the  name,  than  in 
the  order  of  seniority  in  which  the  parties  stood.    The  two  things  are  not  to  be 
reconciled,  one  roust  prevail,  and  that  is  to  be  adopted,  which  will  effectuate 
the  intention  of  the  will.     The  testator  could  not  have  mistaken  the  order  of 
succession,  and  although  it  is  not  very  easy  to  account  for  his  having  mistaken 
the  name,  yet,  among  so  many  devisees,  it  is  very  probable  he  might  have  done 
so ;  mucli  more  so,  than  that  he  should  have  mistaken  the  order  of  seniority. 
The  probability  contended  for  is  increased,  when  the  regulations  aud  dispositi- 
ons of  the  whole  will  are  considered  together;  and  the  courts  have  invariably 
collected  the  intention  of  a  testator  where  ambiguity  exists,  not  from  a  particu- 
lar clause,  but  from  considering  the  whole  of  the  will,  and  collecting  from  it  the 
*^ni)1    principle,  by  which  *the  testator  was  actuated.      In  Thomas  dem, 
J   £vans  v.  Thomas,  6  T.  R.  671,  tlie  testator  devised  to  his  "grand- 
daughter Mary  Tliomas,  of  LiechUoyd,  in  Merthyr  parish."    The  testator  had 
a  grand-daughter  of  the  name  of  Elinor  Evans,  who  lived  at  IJechlloyd,  in 
Alerthyr  parish,  and  a  great  grand-daughter,  Mary  Thomas,  an  infant,  the  only 
person  of  that  name  in  the  family,  and  she  lived  at  some  distance  from  Merthyr 
parish,  and  had  never  been  there.     The  court  did  not  support  the  devise  to 
Mary  Thomas,  although  by  name  she  was  distinctly  pointed  out.  In  Pitcairne 
V.  hrase.  Finch.  Rep.  403,  the  devise  was  to  "  ffUiiam  Pitcairne,  eldest  son 
of  Charles  Pitcairne,''^  the  name  of  the  eldest  son  was  Andrew,  and  yet  this 
Was  decreed  a  good  devise  to  the  eldest  son.     So  also  in  an  Anonymous  case, 
3  Leon.  18,  it  is  said  by  H^eston,  J.,  '*  if  lands  be  devised  to  •tf.y  eldest  son  of 
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B.,  although  that  his  name  be  fV.,  yet  the  devise  to  him  is  good,  because  there 
is  sufficient  certainty."  In  Smith  v.  Coney,  6  Ves.  42,  the  devise  was  to 
*  the  Reverend  Charlei  Smiths  of  Stapleford,  Taumey,  in  the  county  of  Essex, 
clerk."  Richard  Smith,  who  answered  the  description,  except  in  name,  was 
decreed  to  be  entitled.  These  cases  all  show  that  if  other  circumstances  in  the 
will  indicate  an  intention  that  a  particular  party  should  take,  a  mere  error  in  the 
name  will  be  overlooked  by  the  courts,  and  the  party  will  be  allowed  to  take 
although  misnamed.  Here  it  is  evident  upon  looking  at  the  whole  will,  that 
the  testator  intended  the  property  to  devolve  to  the  devisees  according  to  tlieir 
seniority ;  and,  as  it  appears,  that  the  courts  have  not  considered  the  mere  name 
sufficient  to  entide  the  party  to  take,  the  whole  difficulty  of  the  case  is  solved. 
If  there  were  any  doubt,  the  heir  at  law  must  take,  for  it  is  clear,  that  neither 
Cornelius  *Huthwaile,  nor  his  issue  can  take,  while  Johti,  or  Sioke-  r»oiQ 
ham,  or  their  issue  are  living.  '- 

Lens,  Serjt.,  contra.  There  is  no  ambiguity  in  this  will,  and  no  such  diffi- 
culties exist  here,  as  occurred  in  the  cases  which  have  been  cited.  The  ques- 
tion is,  whether  the  court  will  reject  the  description  of  a  party  rightly  named, 
because  one  part  of  it  is  incorrect,  vi2.  in  being  described  as  the  second  son. 
It  is  very  possible,  that  Stokeham  Huthwaite  may  have  been  tlie  object  of  se- 
lection from  personal  affection ;  there  is  no  circumstance  to  disprove  such  con- 
jecture ;  and,  although  in  the  other  parts  of  the  will,  the  testator  has  attended 
to  the  seniority  of  the  parties,  it  is  not  to  be  presumed,  that  he  did  not  intend 
to  break  that  order  in  this  instance.  The  names  of  all  the  brothers  are  cor- 
rectly stated  in  the  will,  and  very  strong  grounds  must  exist  to  induce  the  court 
to  depart  from  its  usual  course.  In  Ffiomas  v.  Thomas,  there  were  very 
strong  grounds  for  supposing  that  the  mistake  of  the  testator  was  in  the  name. 
But,  supposing  the  devise  to  Stokeham  Huthwaite,  to  be  set  aside,  it  is  impos- 
sible to  substitute  his  brother.  In  Beaumont  v.  Fell,  2  P.  Wms.  141,  the  mistake 
in  the  name  was  not  made  a  ground  to  substitute  any  other  person.  To  make 
Piicairne  v.  Brase,  analogous  to  the  present  case,  it  would  be  necessary  that 
there  should  be  two  sons  of  the  name  of  Andrew,  and  so  in  the  Anonymous 
case  which  has  been  cited,  there  should  have  been  another  person  claiming 
whose  name  was  correct.  In  Smith  v.  Coney,  there  was  evidently  a  mistake 
in  the  Christian  name.  In  this  case  there  is  no  such  mistake.  In  Thrower  v. 
IVhetstone,  Dyer,  118,  b.  it  is  said,  that  'Mf  an  obligation  is  made  to  T.  S,, 
son  and  heir  of  G,  S.,  when  in  truth  he  is  a  bastard,  or  as  the  *book  r-^,.. . 
[p  E,  4.  29.  6.]  is,  if  a  woman  be  bound  by  the  name  of  ^iice,  S,,  ^ 
wife  of  T,  S.,  and  in  truth  she  was  a  widow,  or  contra,  if  she  be  called  a 
widow  while  she  is  a  feme  covert,  &c.  the  words  are  only  nugatory."  In  /A)rd 
Evers  v.  Stricttand,  Buls.  21,  it  is  said,  **that  where  a  thing  is  so  granted  unto 
one,  by  such  a  name,  as  that  he  cannot  be  intended  to  be  another  person,  this 
is  good."  Here  the  devise  can  apply  but  to  Stokeham  Huthwaite.  His 
description  by  name  is  correct,  and  there  is  no  other  person  of  that  name.  A 
part  of  the  description  being  incorrect  will  not  prevent  the  party  from  taking. 
In  Corny ns^  Digest,  Devise,  1,  there  is  a  devise  to  **  B.  G,,  second  son  of 
my  second  brother,  who  is  my  god-son,  and  bears  my  father's  name;  B.  G., 
who  was  a  god-son  to  the  testatrix,  the  daughter  of  Sir  B.  G.  took,  although 
he  was  second  son  of  the  second  son  of  the  second  brother  of  the  testatrix.** 
But  the  heir  cannot  in  any  way  be  entided ;  for,  supposing  the  devises  to  Stoke^ 
ham  and  John,  to  be  set  aside,  the  devise  to  Cornelius,  will  be  accelerated ;  if 
there  be  no  intermediate  devisee  ascertained,  the  next  in  remainder  will  become 
entided.     For  this,  he  cited  Fuller  v.  Fuller.  Cro.  Eliz.  422. 

Copley,  Serjt.,  in  reply.  This  case  is  to  be  distinguished  from  all  those  which 
have  been  cited.  Here,  the  name  and  description  are  inconsistent,  it  is  impos- 
sible to  reconcile  them,  and  one  must  be  rejected;  in  deciding  which  should 
prevail,  the  description  rather  than  the  name  should  be  attended  to,  as  the  mis- 
take was  more  likely  to  occur  in  the  former  than  in  ths  latter.    The  authorities 
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relied  on  by  the  defendants  are  inapplicable  to  this  case.  In  7%rower      fVhei 
*^3I21  ''^''^«  ^^^^  name  was  right«  but  the  description  being  incorrect  *and  not 

-*  applying  to  any  one,  was  of  course  rejected.  A.nd,  in  the  case  of  a 
bond  being  made  to  an  illegitimate  son,  who  was  rightly  named,  but  misdes- 
cribed  as  son  and  heir  of  G.  S,^  there  was  no  person  answering  such  descrip- 
tion, and  it  was  therefore  rejected.  So  also,  where  the  widow  was  bound  as 
the  wife  of  J.  &,  there  being  no  such  person,  the  description  was  considered 
surplusage.  But  here,  there  is  a  person  to  answer  the  description,  the  devise 
i9  to  the  second  son,  and  Jo/in  Huihwaiie,  as  such,  is  entitled  to  take.  It  can- 
not be  considered,  that  Stokeham  HiUhtflaiit^  was  selected  by  the  testator 
as  a  peculiar  object  of  his  bounty,  as  the  devise  to  him  was  very  remote,  he 
not  becoming  entitled  until  the  deaths  of  two  preceding  tenants  for  life,  and  the 
failure  of  their  issue ;  it  was  in  fact  a  family  arrangement,  and  the  testator 
clearly  intended,  that  each  party  should  take  according  to  seniority.  In  Brad" 
tvln  V.  Harptfy  Amb.  374,-  the  testatrix  made  a  bequest  to  her  niece  Mary  for 
life,  and  after  her  death,  one  moiety  to  be  paid  to  the  grand-children  of  Martfy 
and  the  other  moiety  to  be  paid  to  JinnCt  the  daughter  of  Mary,  Mary  had 
two  children,  Mary^  who  never  married,  and  Annt^  who  died  before  the  tes- 
tatrix, leaving  two  children.  The  court  decreed,  that  one  moiety  should  be  paid 
to  the  children  of  w^nne,  notwithstanding  the  mistake  in  the  description,  it 
being  clear  that  the  testatrix  so  intended.  In  Mosley  v.  Massey^  8  East.  140. 
the  court  transposed  the  names  of  two  counties,  as  it  appeared  on  the  face  of 
the  will,  what  was  the  intent  of  the  testator,  although  he  had  mistaken  the  local 
situation  of  the  lands.  In  all  these  cases  the  name  was  not  allowed  to  prevail, 
neither  should  it  in  this  cas^.  There  is  a  person  rightly  described,  and  he  is 
*3131    ^^^^''^^'^^^  entided  to  take.  As  to  the  ^devise  to  Cornelius^  being  accele- 

^  rated,  the  cases  cited  are  not  applicable ;  the  question  is  not  whether 
John  and  Stokeham,  shall  or  shall  not  take,  but  merely  which  of  them  shall 
have  priority.  Fuller  v.  Fuller,  was  a  case  of  a  lapsed  devise.  Eitlier  John 
or  Stokeham,  is  clearly  entitled,  and  as  the  description  of  the  party  ought  to 
prevail,  John  is  entitled  to  take  first* 

Lens  observed,  that  in  the  cases  of  Bradwin  v.  Harper,  and  Mosiey  v. 
Massey^  the  intention  of  the  testator  could  not  be  mistaken,  and  that  they  did 
not  strictly  apply ;  besides,  that  there  was  no  instance  in  which  the  court  had 
declared  void,  a  devise  to  a  party  by  his  right  name,  merely  because  his  relation- 
ship to  the  testator  was  more  remote  than  the  will  stated  it  to  be. 

Cur.  ado.  vult, 

GiBBS,  C.  J.,  now  delivered  the  judgment  of  the  court.  This  case  arose  out 
of  a  devise  to  Stokeham  Huthwaite,  considered  with  reference  to  another  devise 
to  John  Huthwaite,  under  the  will  of  George  Domton*  (Here  his  lords hip' 
recapitulated  the  facts  of  the  case.)  It  is  unnecessary  to  advert  particularly  to 
the  respective  claims  of  the  parties,  as  the  only  question  for  the  consideration 
of  the  court  turns  on  the  tw*o  devises  to  Stokeham  and  John  Huthwaite,  It  is 
clear,  that  both  Stokeham  and  John  Huthwaite  were  intended  to  take  as 
devisees  under  the  will,  and  the  only  question  b  as  to  their  priority.  Stoke^ 
ham  Huthwaite  is  righUy  named  in  the  will,  but  erroneously  described  as  being 
the  second  son,  that  description  beins  applicable  to  John  Huthwaite,  It  is  a 
well  known  maxim  of  law,  that  **  Veritas  nominis  toUit  errorem  demonstro' 
tionisJ'^  To  apply  this  maxim,  however,  it  must  be  clear,  that  the  devisor 
meant  the  person  named ;  for  if  it  be  proved,  that,  by  mistake,  the  party  was 
wrongly  named,  the  description  will  prevail  over  the  name.  In  Smith  v.  Coney, 
,o|^-i  *the  description  prevailed  against  the  name,  because  the  court  thought 
J  the  testatrix  meant  the  person  to  whom  the  description,  and  not  the 
name  applied.  Here  there  is  nothing  to*show  that  Stokeham  Huthwaite  was 
not'the  person  intended  to  take,  though  the  testator  gave  him  the  erroneous 
description  of  second  son ;  he  might  have  known  both  Stokeham  and  John 
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personally,  and  yet  have  mistaken  the  order  of  their  seniority.  All  the  other 
limitations  in  the  will  are  accordingly  to  seniority,  but  we  cannot  be  certain  that 
the  testator  intended  this  principle  to  apply  with  regard  to  Stokcham  and  John 
Huthwaite^  or  that  he  did  not  mention  Stokekam  before  John,  from  personal 
considerations.  It  has  been  contended,  that  if  John  is  not  to  take  under  the 
true  description,  both  these  devises  are  void.  If  the  description  were  such  as 
to  convince  the  court  that  the  person  named  could  not  be  the  person  intended, 
or  if* it  were  doubtful,  then  such  consequence  might  follow;  but,  in  the  present 
case,  we  think  that  the  error  in  describing  Stokeham  as  the  second  son,  does 
not  show  that  he  was  not  intended  to  take  in  the  order  in  which  he  is  named  in 
the  will.     We  are,  therefore,  of  opinion,  that  Stokeham  HtUhwaite  is  entided. 

Judgment  for  the  defendants.! 

t  [This  case  was  tarned  into  a  special  verdict,  and  removed  into  the  Court  of  King^s 
Bench,  by  a  writ  of  error.  That  court  awarded  a  venire  de  novo^  that  the  jury  might 
inauire  wiicther  the  mistake  was  in  the  name  or  in  the  description;  whereupon  the 
defendants  (conceiving  that  the  Court  of  K.  B.  had  exceeded  their  authority)  brought  a 
writ  of  error  in  the  House  of  Lords.    See  3  Barn.  6&  Aid.  632.    2  Moore  325.  note.l 
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The  plaintiff,  a  lessee,  assigned  his  ^erm  to  the  defendant,  who  thereupon  gave  to  the 
plaintiff  a  bond  to  indemnify  him  against  the  rent  and  covenants  in  the  lease.  The  bo'id 
was  forfeited;  the  defendant  afterwards  became  bankrupt,  and  the  assignee  accepted 
the  lease:  Held,  that  the  plaintiff  could  recover  on  the  bond,  as  he  had  not  actually 
made  any  payment  before  the  bankruptcv,  and  was  therefore,  unable  to  prove  under 
the  commission ;  and  as  the  court  consicfered  the  statute  49  G.  3.  c.  121.  t.  19.,  not  to 
apply  to  collateral  securities,  or  to  an  assignee,  but  to  be  confined  to  the  case  of 
a  lessee. 

Debt  on  bond.  The  declaration  set  out  the  condition  by  which  (after  recitintr 
that  by  lease,  dated  the  30th  of  September,  1814,  Christopher  fVilson  demised 
to  the  plaintiff  certain  premises,  for  the  term  of  fifteen  years,  wanting  seven 
days,  at  the  yearly  rent  of  200/.,  and  subject  to  the  covenants  therein  contained ; 
and  that  the  plaintiff  had,  by  indenture,  bearing  even  date  with  the  bond, 
assigned  to  the  defendant  and  George  Jarman,  the  lease,  and  premises  thereby 
demised,  for  the  residue  of  the  term,  subject  to  the  rent  and  covenants  in  the 
lease  reserved  and  contained)  it  was  declared,  that  **  if  the  defendant  and 
Jarman,  or  eitheir  of  them,  or  either  of  their  heirs,  excutors,  administrators,  or 
assigns,  did  and  should,  from  time  to  time,  and  at  all  times  thereafter,  during 
the  residue  then  to  come  and  unexpired  of  the  said  term  of  fifteen  years,  wanting 
seven  days,  by  the  said  indenture  of  lease  granted,  well  and  truly  pay  or  cause 
to  be  paid,  the  rent,  and  observe,  perform,  fulfil,  and  keep  the  covenants,  pro- 
visoes, and  agreements  reserved,  expressed,  and  contained  by  and  in  the  said 
indenture  of  lease,  and  which,  on  the  tenant's  or  lessee's  part,  were  and  ought 
from  thenceforth  to  be  paid,  observed,  performed,  fulfilled,  and  kept;  and  also 
did  and  should  well  and  sufHciendy  save,  defend,  keep  harmless  and  indemnified 
the  plaintiff,  his  heirs,  executors,  and  administrators,  and  every  of  them,  of, 
from,  and  '^against  all  and  all  manner  of  action  and  actions,  suit  and  suits,  r^^i^ 
costs,  charges,  damages,  and  expeni&es  whatsoever,  which  should  or  ^  • 
might  be  brought  against  him  or  them,  or  which  he  or  they  should  or  might 
sustain,  expendi  or  be  put  unto,  for  or  on  account  or  by  reason  or  means  of  the 
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non-payment  of  the  said  rent,  or  the  breach,  non-observance,  or  non-performance 
of  the  said  covenants,  provisoes,  and  agreements,  or  any  of  them,  then  the  said 
obligation  was  to  be  void  and  of  no  eflect." 

The  breaches  assi^ed  were,^r9^  that  the  plaintiff  and  Jarman^  on  the  21st 
of  Ocfober,  1817,  suffered  and  permitted  the  sum  of  210/.  of  the  rent  to  remain 
due  and  unpaid  to  fVilson;  and  secondly,  that  they  had  not  indemnified  the 
plaintiff  from  all  actions,  &c.;  but,  on  the  contrary,  that  although  an  action  was 
•  brought  against  the  plaintifl*  by  ^t/aon,  for  the  recovery  of  the  said  sum  of 
210/.  of  the  said  rent,  then  due  and  unpaid  from  the  defendant  and  Jarman  to 
ffi/fon,  in  respect  of  the  premises  demised  by  the  said  lease;  and  althougli 
they  were  requested  by  the  plaintiff  to  pay  to  him  the  amount  of  the  costs  and 
chains  which  he  Jiad  incurred  by  reason  of  the  said  action,  yet  they  had  not 
paid  to  the  plaintiff  the  costs  and  charges  so  incurred  by  him,  or  any  par* 
thereof. 

The  defendant  pleaded  first,  non  est  factum^  secondly,  his  bankruptcy 
generally ;  thirdly,  a  plea  founded  on  the  49  Geo.  3.  c.  121.  s.  19.,  stating  thr: 
bankruptcy  of  the  defendant  and  Jarman,  and  th&  acceptance  of  the  lease  by 
the  assignee  before  the  rent  sued  for  became  due,  and  before  the  commencement 
of  the  action  against  the  plaintiff  by  JVilson ;  fourthly ,  a  similar  plea,  stating 
the  payment  of  the  rent,  and  indemnity  of  the  plaintiff  against  all  actions,  up  to 
*')171  ^^^  ^^^  ^^  ^^^  ^acceptance  of  the  lease  by  the  assignee;  and  lastly, 
-*  that  the  defendant  and  Jarman  had  duly  obtained  their  certificates; 
tliat  before  they  became  bankrupts,  the  rent  was  in  arrear,  and  that  the  assignee 
had  since  accepted  the  lease  as  part  of  their  estate  and  effects.  General 
demurrer  to  the  last  four  pleas,  and  joinder.  The  cause  came  on  for  argument 
on  a  former  day  in  this  term,  and, 

Vauglian,  Serjt.,  for  the  plaintiff,  stated,  that  the  question  was,  whether  this 
bond  could  have  been  proved  under  the  commission.  It  was  a  mere  contingent 
debt,  and  could  not,  therefore,  be  considered  as  a  debt,  proveable  under  the 
commission.  Even  a  forfeited  bond,  if  the  party  be  not  damnified,  is  not  prove- 
able. In  Goddard  v.  Vanderheyden,  3  Wils.  262,  it  was  said  by  tlie  court, 
^  That  if  .^.  has  a  bond  of  indemnity  from  B.,  and  the  condition  be  broken,  and 
afterwards  B,  becomes  bankrupt  before  •^.  has  been  sued  or  damnified,  though 
•^.  had  a  good  cause  of  action  againt  B,  before  the  act  of  bankruptcy,  yet  as  yi» 
had  not  been  damnified,  by  paying  any  certain  sum  of  money,  by  reason  of  B,^s 
breach  of  the  condition,  Jl,  cannot  possibly  swear  to  any  debt  due  and  owing 
from  B.  at  the  time  of  the  act  of  bankruptcy."  If  a  lessee  plough  up  meadow 
ground,  for  which  he  is  bound  to  pay  the  lessor  a  certain  sum,  as  a  penalty, 
such  penalty  cannot  be  proved  as  a  debt  under  a  commission  of  bankrupt.  So, 
if  a  man  be  bound  to  perform  covenants,  and  the  obligor,  before  he  becomes  a 
bankrupt,  breaks  thom,  the  obligee  cannot  prove  this  a  debt  under  a  commission. 
Here,  certainly,  the  bond  was  forfeited  before  the  bankruptcy,  by  the  defendant's 
«oio-i  ^suffering  the  rent  to  fall  in  arrear;  but  no  demand  was  made  upon  the 
^  plaintiff  until  after  the  bankruptcy.  In  Taylor  v.  Mills,  Cowp.  525,  it 
was  held,  that  a  surety  in  a  bond,  who  pays  the  debt  after  a  commission  of 
bankruptcy  issued  against  his  principal,  is  not  barred  by  the  certificate,  though 
the  penalty  of  the  bond  was  forfeited  before.  And  in  the  case  of  The  Overseers 
of  St.  Martinis  in  the  Fields  v.  Warren,  1  B.  &  A.  491,  where  the  obligee  in  a 
bastardy  bond,  after  the  bond  had  been  forfeited,  became  bankrupt,  and  obtained 
his  certificate,  it  was  held,  that  the  parish  oflicers  were  not  thereby  precluded 
from  recovering  upon  the  bond,  for  the  expenses  incurred  subsequently  to  the 
bankruptcy.  That  case  was  decided,  on  the  ground  that  it  was  a  contingent 
debt;  that  the  amount  could  not  be  proved  under  a  commission,  although  many 
weeks'  maintenance  had  actually  been  paid.  The  statute  49  G.  3.  c.  121.  5 
19.,  applies  only  to  a  person  who  is  entitled  to  a  lease  or  to  an  agreement  for  a 
lease.  It  does  not  apply  to  the  assignee  of  a  lessee;  it  was  founded  on  the 
hardship  of  a  bankrupt  lessee  continuing  liable  to  the  covenants  of  his  lease ; 
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but  ihia  does  not  apply  to  an  assignee.  In  ^uriol  v.  JUillsj  4  T.  R.  04,  it  was 
held,  that  the  bankruptcy  of  the  lessee  was  no  bar  to  an  action  of  covenant 
brought  against  him.  That  was  before  the  statute,  but  the  statute  applies  to  the 
case  of  the  original  lessee  only,  and  the  assignee  must,  tlierefore,  continue  liable, 
as  before  the  statute.  That  it  does  not  extend  to  the  case  of  a  surety,  was 
decided  in  Ingliif  v,  M*  DougaU  1  Moore,  106.  WeUk  v.  ffeUh,  4  M.  &  S. 
333,  turned  on  the  eighth  section  of  the  statute,  which  permits  a  surety,  who 
has  paid  after  the  commission,  to  prove,  *and  stand  in  the  situation  r^oig 
of  the  creditor,  and  does  not  apply  to  the  present  case.  But,  admitting  ^ 
that  the  statute  does  discharge  the  defendant  from  the  covenants  in  his  lease, 
yet  it  does  not  extend  to  collateral  securities ;  to  hold  that  it  did,  would  defeat 
the  very  purpose  of  the  parties  in  taking  such  securities.  The  plaintiff  relies 
upon  two  grounds,  firsi,  that  as  this  is  not  such  a  debt  as  could  have  been  proved 
under  the  commission,  the  bankruptcy  and  certificate  are  no  bar  to  the  action; 
and  secondly i  that  the  nineteenth  section  of  the  statute  is  not  applicable  to 
this  case. 

Copley^  Serjt.,  contra,  ^The  bond,  in  this  case,  was  forfeited  before  the 
bankruptcy,  and  there  was  a  clear  existing  debt  proveable  under  the  commis- 
sion, and  the  botid  being  once  proved,  any  future  damnification  that  occurred 
might  also  be  proved.  In  Ex  parte  Cockshot,  Co.  Bkt.  Law,  161,  the  Lord 
Chancellor  held,  that  where  a  bond  has  been  forfeited  at  law  before  bankruptcy, 
the  party  was  entitled  to  include  all  subsequent  payments,  and  directed  the 
petitioner,  in  that  case,  to  be  admitted  a  creditor  accordingly.  In  Martin  v. 
Court,  2  T.  R.  640,  it  was  held,  that  if  •i.  be  bound  with  B,  ss  z  surety  for 
the  payment  of  a  sum  certaiu,  and  take  an  absolute  bond  from  B.,  payable  the 
day  before  the  original  bond  will  become  due,  and  B.  become  a  bankrupt  before 
the  day  of  payment,  A,  may  prove  this  debt  under  the  commission,  and  B,^s 
certificate  will  be  a  bar  to  an  action  by  t^.,  on  the  counter  bond,  though  ^.  do 
not  pay  the  original  bond  till  after  B,  has  committed  an  act  of  bankruptcy. 
The  amount  of  the  injury  sustained  by  the  plaintiff  was  ascertained,  and  where 
a  bond  is  given  to  perform  certain  ^covenants  at  certain  times,  it  may  at  r«A.2/> 
least  be  proved  to  the  amount  of  the  breach  incurred.  In  the  case  of  ^ 
The  Overseers  of  St.  Martin  in  the  Fields  v.  Warren,  the  sums  claimed  bv 
the  plaintiffs  had  been  paid  subsequently  to  the  bankruptcy.  Taylor  v.  Mills 
was  the  mere  case  of  a  surety  having  paid  after  the  bankruptcy.  Inglis  v. 
M^Dougal  is  also  irrelevant.  The  question  is,  whether,  where  there  has  been 
an  actual  payment  made  before  the  bankruptcy,  tliat  is  not  an  answer  to  an 
action.  No  other  damnification  is  proved  in  the  present  case,  nor  does  it  fol- 
low that  any  other  ever  will  arise.  If  the  rent  had  been  paid  for  the  lessee  on 
request,  it  would  have  been  money  paid  to  the  use  of  the  party,  and  proveable 
under  the  commission.  The  case  of  a  security  by  bond  is  more  favorable,  and 
as  it  was  forfeited  before  the  bankruptcy,  the  debt  is  equally  proveable.  In  the 
next  place,  this  case  is  within  the  spirit,  and  within  the  precise  terms  of  the 
statute,  the  object  of  which  was,  to  exonerate  the  bankrupt  from  his  liability 
under  his  lease,  upon  the  acceptance  by  the  assignees.  Here  the  assignees 
have  accepted  it,  and  the  defendant  has,  in  effect,  been  sued  for  non-performance 
of  the  covenants  of  the  lease ;  this  is  contrary  to  the  spirit  of  the  statute,  as  he 
ought  now  to  stand  discharged  of  all  liability  in  respect  of  the  lease.  [Gft66s, 
C.  J.  This  is  an  action  upon  a  bond  of  indemnity,  and  not  upon  a  covenant 
contained  in  the  lease.  The  statute  extends  to  covenants  in  leases  only: 
besides,  the  defendant  is  an  assignee,  and  the  statute  appears  to  me  to  apply  to 
the  case  of  a  lessee  only,  and  not  to  that  of  an  assignee.]  The  clause  of  the 
statute  is  general,  and  cannot  be  confined,  it  extends  to  the  non-observance  or 
non-performance  of  the  covenants  by  any  one;  and  here,  by  reason  of  the  non* 
performance  of  a  stranger,  the  defendant  is  "called  upon  in  respect  of  r««|oi 
his  bond ;  he  is,  therefore,  sued  by  reason  of  the  non-performance  of  the  ^ 
covenants  contained  in  the  lease,  and  his  case  is  within  the  statute.     Hodgsson 
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T.  Bdln  7  T.  R.  07,  is  also  an  authority  to  show,  that  this  debt  might  have 
been  proved  under  the  commission. 

Vaughan^  Serjt.,  in  reply,  observed,  that  the  plaintiff  was  not  damnified  until 
after  the  bankruptcy ;  as  he  was  not  damnified  by  the  rent  being  in  arrear,  but 
by  the  action  brought  by  Wilson;  and,  therefore,  according  to  Goddard  v. 
Vanderheyden^  the  debt  could  not  have  been  proved  under  the  commission : 
and  that  tliis  being  a  collateral  security,  could  not  be  considered  as  within  the 
clause  of  the  statute  as  had  been  contended. 

Cur.  adv,  vult. 

GiBBS,  C.  J.,  now  delivered  the  judgment  of  the  court;  and,  after  stating  the 
pleadings,  observed  that  the  question  in  this  case  was,  whether  the  causes  of 
action  stated  in  the  declaration  were  or  were  not  proveable  under  the  commis- 
sion against  the  defendant;  for,  if  they  were,  the  plaintiff  could  not  maintain 
this  action.  His  lordship  then  proceeded  thus :  The  defendant  gave  a  bond  to 
the  plaintiff,  as  well  for  the  payment  of  rent,  and  performance  of  covenants, 
reserved  by  and  contained  in  a  lease  assigned  by  him  to  the  defendant,  as  also 
to  indemnify  the  plaintiff  from  all  actions  and  liability  in  respect  of  such  rent 
and  covenants.  The  plaintiff  has  assigned  two  breaches ;  first,  that  rent  was 
in  arrear,  which  the  defendant  had  not  paid.  Secondly,  that  an  action  was 
«t22l  brought  by  the  lessor  against  the  plaintiff,  for  the  recovery  *of  the  rent. 
^  It  does  not  appear,  however,  on  the  face  of  his  declaration,  but  that  that 
action  is  still  depenqing;  for  although  the  plaintiff  averred  that  it  was  brought, 
still  it  may  not  be  concluded;  and  altliough  he  requested  the  defendant  to  pay 
the  costs  incurred  by  such  action,  still  it  did  not  appear  that  the  plaintiff  him- 
self had  paid  such  costs.  At  common  law,  this  bond  would  have  been  forfeited; 
bnt  that  does  not  govern  the  question,  for  there  are  many  cases  where  a  bond 
is  forfeited  at  law,  yet  the  penally  cannot  be  proved  under  a  commission  of 
bankrupt.  In  the  cases  of  Toussaint  v.  Martinnant^  2  T.  R.  100,  and  Mar- 
tin  y.  Courts  2  T.  R.  640,  the.  courts  began  to  hold  that  the  penalty  might  be 
proved  under  a  commission,  although  the  party  had  not  actually  made  any  pay- 
ment; but  that  doctrine  has  since  been  corrected,  in  Be  Boumess  and  Pad^ 
more,i  &nd  Ex  parte  Brown.X  The  principle  upon  which  these  cases  have 
been  decided,  is  precisely  applicable  to  the  present  case,  and  is  this ;  that, 
although  an  instrument  executed  by  a  bankrupt  may  be  absolute,  still,  if  it  be 
unly  to  secure  him  from  a  payment  which  should  have  been  made  by  another, 
and  such  payment  has  not  been  made,  it  cannot  be  proveable  under  the  com- 
mission. It  has  been  insisted,  that  although  the  plaintiff  might  not  be  entitled 
to  prove  the  debt  under  the  commission,  still  that  he  was  damnified,  as  an  action 
had  been  brought  against  him  for  the  recovery  of  the  rent,  by  which  costs  had 
been  incurred;  we  are  of  opinion  that  the  costs,  if  any  are  yet  incurred,  are 
incident  to  the  substantive  claim.  The  cause  is  not  yet  decided ;  the  plaintiff 
*S221  ^^y  "^^  succeed,  or  may  desert  the  cause,  and  the  defendant  *may  ulti- 
•1  mately  recover  them.  We,  therefore,  think,  that  in  the  present  slate 
of  the  cause,  the  plaintiff  could  not  prove  these  cosUi  under  the  commission. 

It  was  held  at  one  time,  in  the  Court  of  King's  Bench,§  that  iii  the  case  of  a 
defendant  nonsuiting  a  plaintiff,  and  such  plaintiff  becoming  bankrupt  before 
taxation  of  costs,  the  costs  might  be  proved  under  the  commission:  and  in  a 
case  which  underwent  much  consideration  by  Eyre^  C.  J..||  and  this  court, 
they  held  it  better  to  abide  by  the  decision  than  to  disturb  it;  but  the  doubts 
which  Eyre,  C.  J.,  threw  out  were  considered,  and  the  Court  of  Chancery,t 
tlie  Court  of  King's  Bench,tt  and  this  court^t  have  since  held,  that  such  costs 

t  Co.  Bkt,  Laws,  7tb  ed.  174,  5.  S.  C.  WhUmaraVt  Bkt.  LawM,  2d  ed.  293. 
Mbid, 

%  Hum  V.  Mead,  ft  T.  R.  365.  II  Watti  v.  Hart.  1  Bos.  &  Pull.  134. 

f  Bx  parte  Hill,  6  Vea.  656.  tt  Ex  parte  Charlee,  14  East,  197. 

tt  IValker  v.  Barnee,  Ante,  v.  778.    8.  C.  1  Marth.  346. 
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are  not  proveable  under  tlie  commission.  Costs  have  been  held  so  much  inci- 
dent to  the  suit,  tliat  if  there  were  a  writ  of  error  after  the  bankruptcy,  to 
reverse  a  judgment  against  the  bankrupt  before,  or  a  scire  facias  after  bank- 
ruptcy to  revive  a  judgment  recovered  before,  these  subsequent  costs,  though 
incurred  long  after  bankruptcy,  were  also  proveable  under  the  commission, 
Phillips  V.  Broum,  6  T.  R.  282.  '  I  mention  these  cases  to  show  to  what 
extent  costs  have  been  considered  as  incident  to  the  original  demand.  These 
costs  could  not  have  been  proved  under  the  commission ;  and,  as  they  could 
not  have  been  so  proved,  we  are  of  opinion  that  the  plaintiff  is  entitled  to 
recover. 

The  defendant  has  pleaded  other  pleas,  founded  on  the  49  Geo.  3.  c.  121. 
But  this  case  cannot  be  brought  *  within  either  the  eighth  or  nineteenth  r*Q04 
sections  of  that  statute.  The  eighth  section  applies  only  to  cases  of  ■- 
sureties ;  the  plaintiff  is  not  a  surety  for  the  defendant,  nor  can  he  be  liable  for 
his  debts,  but  merely  on  his  own  covenants ;  he  is  not,  therefore,  within  this 
clause.  And  it  is  impossible  that  the  defendant  can,  by  any  construction,  be 
brought  within  the  nineteenth  section,  which  applies  to  a  lessee  only,  who  is 
thereby  relieved,  upon  the  acceptance  of  the  lease  by  the  assignees,  from  the 
liability  which  he  would  otherwise  continue  subject  to,  under  his  original  cove- 
nant. We  are,  therefore,  of  opinion,  that  the  pleas  are  bad,  and  that  the  plain- 
till'  is  entitled  to  recover. 

Judgment  for  the  plaintiff.t 

t  Judgment  affirmed  in  error,  3  B.  ^  A.  521. 


•HILL  V.  DOBIE.  [•325 

[2  Moore  342.  S.  C] 

A  release  of  an  under-tenant,  by  the  aasignees  of  a  bankrupt,  does  not  amount  to  an 

acceptance  by  them  of  the  original  lease. 

Covenant.  The  plaintiff  declared  on  an  indenture,  dated  the  10th  of 
December,  1809,  whereby  he  demised  the  premises  to  the  defendant  for 
twenty-one  years,  at  an  annual  rent  of  80/.,  payable  quarterly.  The  defendant 
pleaded  bankruptcy  and  acceptance  of  the  lease  by  his  assignees  before  the  rent 
became  due,  upon  which  issue  was  joined.  At  the  trial  before  Dallas,  J.,  at 
Westminster,  at  the  sittings  afler  the  last  term,  the  following  facts  appeared. 
The  defendant  underlet  the  premises, in  1812,  to  one  Griffiths  for  seven  years; 
and  in  May,  1817,  became  a  bankrupt.  Shordy  after  the  bankruptcy, 
Griffiths  quitted  the  premises  with  the  consent  of  the  assignees,  and  by  a  deed 
dated  the  24th  of  June,  1817,  they  released  Griffiths  from  all  liability  during 
the  residue  of  his  term,  for  rent,  or  in  respect  of  the  covenants  contained  in  the 
under  lease.  On  the  4th  of  July,  the  assignees  received  a  notice  from  the 
plaintiff,  to  elect  whether  they  would  accept  the  lease,  upon  which  .they 
immediately  wrote  to  the  plaintiff,  positively  refusing  to  accept  it.  This  action 
was  brought  to  recover  20/.,  being  one  quarter's  rent  due  on  the  19th  of  Sep^ 
tember  following.  It  was  contended,  that  the  interference  of  the  assignees 
amounted  to  an  acceptance  of  the  lease,  and  that  the  defendant  was  consequently 
exonerated  under  the  40  Geo.  3,  c.  121,  «.  19.  Dallas,  J.,  directed  a  verdict 
for  the  plaintiff,  with  liberty  to  the  defendant  to  move  to  set  it  aside,  and  enter 
it  for  himself,  if  the  court  should  be  of  opinion,  that  the  defendant  was 
discharged. 
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*Coplty^  Serjt.y  on  a  former  day  in  this  term,  had  obtained  a  rule  nlni 
accordingly. 

Zf/i«.  Serjt*,  now  showed  cause,  and  contended,  that  the  release  of  Griffitha 
could  not  be  considered  an  acceptance  of  the  original  lease.  The  interest  of 
the  defendant  was  not  in  any  way  affected  by  this  transaction  between  tiic 
assignees  and  GriffUhs.  They  chose  to  exonerate  him  from  his  liabily,  and  to 
determine  the  interest  which  he  was  possessed  of  as  their  tenant,  but  the 
original  lease  remained  untouched,  and  they  expressly  stated  by  their  letter, 
that  they  declined  accepting  it.  He  cited  Turner  v.  Richanhorij  7  East,  335, 
and  fVheeler  v.  Bramah,  3  Campb.  340. 

Copley,  Serjt.,  in  support  of  the  rule,  submitted  that  the  subsequent  conduct 
of  the  assignees  must  be  left  out  of  consideration.  The  question  is,  whether 
their  extinguishment  of  the  under  lease  did  not  amount  to  an  acceptance  of  the 
lease;  if  it  did,  their  subsequ ant  refusal  could  have  no  elfect.  Having  once 
made  their  election,  they  could  not  afterwards  alter  it.  Lord  EUenborough  in 
Turner  ▼.  Hic/iardson^  says,  if  the  assignees  elect  to  take  the  property,  they 
cannot  afterwards  renounce  it,  because  it  turns  out  to  be  a  bad  bargain.  If  the 
assignees  of  a  term  of  twenty  years  were  let  for  six  months  only,  that  would  be 
a  clear  election,  So  it  is,  if  they  take  upon  themselves  to  discharge  a  lessee. 
Here,  they  released  the  tenant  in  possession,  and  thereby  acknowledged  their 
acceptance  of  the  interest  of  the  defendant.  They  exercised  a  dominion 
over  the  property,  and  having  done  so,  tliey  could  not  afterwards  renounce  the 
ownership. 

*:)27l  ^Dallas,  J.  The  single  question  is,  whether  the  assignees  have 
-^  accepted  the  lease  in  question,  as  part  of  the  bankrupt's  estate  and 
effects.  They  released  the  under-tenant,  but  that  circumstance  leaves  wholly 
untouched  the  question  of  electing  to  take  the  original  lease;  they  afterwards 
did  elect,  not  to  accept  it,  and  I,  therefore,  think  the  plaintiff  entided  to  retain 
his  verdict. 

Park,  J.  This  case  steers  clear  of  all  former  decisions.  It  certainly  can 
never  be  contended,  that  assignees  having  made  their  election,  may  afterwards 
renounce;  but  here,  they  never  did  elect  to  accept  the  lease;  on  the  contrary, 
they  rejected  it.  In  Hanson  v.  Stevenson,  I  B.  &  A.  303,  the  court  held,  that 
the  assignees  had  accepted  the  lease,  but  it  proceeded  there,  on  the  express 
ground  of  their  having  intermeddled  and  managed  the  property. 

BcrRROUGH,  J.  The  assignees  in  this  case  had  nothing  to  do  with  the  original 
lease ;  they  dealt  with  a  derivative  lease  only,  and  the  defendant  is  not  dis- 
chaiged  from  his  liability. 

Rule  discharged.t 

t  Gibbi,  C.  J.,  was  absent. 


STEVENS  V.  PINNEY. 

[2  Moore  349.  S.  C] 


In  an  action  on  the  common  counts  for  work  and  labor,  held,  that  the  plaintiff,  having 
eatablished  his  case  by  other  evidence,  was  not  precluded  from  recovering  b^  the  defend- 
ant's proving  the  existence  of  an  unstamped  and  unsigned  agreement,  which  fixed  tha 
price,  and  which  the  defendant  did  not  give  notice  to  the  plaintiff  to  produce. 

Assumpsit,  to  recover  the  sum  of  36/.  I  Is,  2e/.,  being  the  balance  claimed 
by  the  plaintiflf  to  be  due  to  him  for  plastering  two  houses.     The  declaration 
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'contained  the  common  counts  for  work,  labor  and  materials ;  goods  sold  and 
delivered;  and  the  money  counts.  Plea,  no/i-a99um/>«tV,  as  to  apart;  and  a 
tender  of  15/.  being  the  residue.  At  the  trial  before  Burroughs  J.,  at  the 
sittings  after  the  last  term  at  fVestminster,  the  witnesses  for  the  plaintiff  denied  the 
existence  of  any  written  contract;  but  the  clerk  of  the  defendant,  on  being  called 
for  him,  swore  that  the  plaintiff,  before  he  began  the  work,  leA  a  memorandum 
at  the  defendant's  house,  stating  that  he  would  perform  it  for  1 30/.;  and  that  a 
few  days  after  he  met  the  defendant,  and  told  him  that  if  he  did  not  approve  of 
the  estimate,  he  would  allow  30/.  per  cent,  for  ready  money,  upon  a  bill  for  the 
work  by  measurement;  and  that  the  parties  agreed  finally  upon  105/.  The 
memorandum  was  neither  stamped  nor  signed.  It  was  objected,  on  the  part 
of  the  defendant,  tliat  as  there  was  a  written  contract,  the  plaintiff  was  bound 
to  produce  it  in  evidence ;  but  Burroughs  J.,  considering  that  the  plaintiff  was 
not  bound  to  produce  it,  being  neither  stamped  nor  signed,  the  jury  found  for 
the  plaintiff. 

Lens,  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  set 
aside  the  verdict  and  have  a  new  trial,  and  cited  Brewer  v.  Palmer^ 
3  Esp.  Rep.  213. 

Copley^  Serjt.,  now  showed  cause,  and  insisted  that  as  the  case  for  the  plain- 
tiff had  been  fully  made  out,  he  was  entitled  to  recover.  The  defendant  called 
a  witness,  who  stated  that  there  was  some  proposal  in  writing,  but  it  was  not 
stamped  or  signed ;  and  as  the  plaintiff  had  no  notice  to  produce  it,  the  defend- 
ant was  not  at  liberty  to  make  use  of  it  for  any  purpose  whatever.  It  was  for 
the  'plaintiff  to  make  out  his  case,  independent  of  the  agreement ;  and  r^onn 
that  he  did.  In  I)oe,  dem.  Wood,  v.  MorrU,  12  East,  237,  it  was  ^ 
held,  that  in  ejectment  a  landlord,  having  proved  payment  of  rent  by  the 
defendant,  and  naif  a  years'  notice  to  quit  given  to  him,  could  not  be  turned 
round  by  his  witness  proving,  on  cross-examination,  that  an  agreement  relative 
to  the  land  in  question  was  produced  at  a  former  trial  between  the  same  parties, 
and  was,  on  the  morning  of  Uie  then  trial,  seen  in  the  hands  of  the  plaintiff's 
attorney;  the  contents  of  which  the  witness  did  not  know,  no  notice  having 
been  giving  by  the  defendant  to  produce  that  paper.  Here  the  paper  was  not 
in  the  possession  of  the  plaintiff;  but  if  it  had  been,  he  would  not  have  been 
bound  to  produce  it,  as  no  notice  for  that  purpose  was  given  by  the  defendant. 

Lens,  in  support  of  the  rule,  uiged  that,  as  soon  as  it  appeared  on  the  trial 
that  there  was  a  written  agreement,  at  that  instant  the  plaintiff  ought  necessarily 
to  have  been  nonsuited.  It  makes  no  difference  whether  the  fact  appears  in 
evidence  in  the  testimony  of  one  side  or  the  other;  if  there  was  a  written  agree* 
nient,  the  plaintiff  ought  to  have  made  it  a  part  of  his  case.  There  was  no 
necessity  to  have  it  read;  indeed  it  could  not  have  been  read,  as  it  was 
unstamped;  but  to  prove  its  existence  alone  was  sufficient.  Here,  there  is 
better  evidence  in  writing  of  an  agreement,  which  the  plaintiff  does  not  produce ; 
and  he  cannot,  therefore,  maintain  this  action.  The  case  of  Doe,  dem,  fVood, 
v.  Morris  is  distinguishable  from  the  present  case:  there  the  witness  did  not 
know  the  contents  of  the  paper;  but  here  the  contract  was  well  known. 

Dallas,  J.  It  is  clear,  that  if  it  had  appeared  as  part  of  the  plaintiff's  case 
that  there  was  an  agreement  in  'writing  regulating  the  price  and  terms  r^^oQ 
of  the  work  to  be  performed,  he  must  have  produced  it;  and  when  ^ 
produced,  it  could  not  have  been  received  in  evidence,  being  unstamped ;  and 
the  plaintiff  then  must  have  been  nonsuited.  The  plaintiff,  however,  had  made 
out  hiA  case;  but  it  appeared,  in  the  course  of  the  evidence  of  one  of  the  wit- 
nesses for  the  defendant,  that  there  was  a  written  agreement.  Now  in  proving 
the  existence  of  the  written  agreement,  it  turned  out  to  be  unstamped,  and, 
therefore,  inadmissable  in  evidence,  and,  consequently,  not  amounting  to  an 
agreement;  the  evidence  only  goes  to  show  that  a  paper,  not  properly  stamped, 
is  in  existence.  Besides,  no  notice  was  given  to  the  plaintiff  to  produce  it. 
In  Doe,  dem.  fVood,  v.  Morris.  Lord  EUenborough  observed,  '« that  if  there 
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VFere  any  writing  relative  to  the  holding  in  the  possession  of  the  landlord,  the 
defendant  ought  to  have  given  him  a  regular  notice  to  produce  it;  otherwise,  in 
a  collateral  way,  he  would  get  the  whole  benefit  of  it  without  giving  such  a 
notice,  when,  if  notice  had  been  given,  and  the  paper  were  produced,  it  mig'ht 
not  support  the  objection.*'  Here,  it  was  necessary  to  show  that  it  was  an 
existing  agreement  at  the  time,  and  it  was  necessary  to  give  notice  to  the  party 
to  produce  it;  and  though  I  am  not  so  confident  on  the  latter  point  as  on 
the  former,  yet,  on  the  whole,  I  am  of  opinion  that  the  objection  cannot  be 
supported. 

Park,  J.  I  am  of  the  same  opinion.  It  would  be  in  effect  to  repeal  the 
stamp  act  to  attend  to  tliis  objection ;  besides,  we  can  in  no  case  get  at  the  con- 
tents and  substance  of  any  agreement,  unless  it  be  stamped.  This  was  not,  in 
fact,  an  existing  agreement. 

BuRROuoH,  J.  If  this  agreement  had  been  part  of  the  plaintiff's  case,  he 
moot-}  must  liave  produced  it  stamped ;  *but  here  he  proves  his  case  by  regular 
•^  steps,  independently  of  any  agreement.  It  was  necessary  for  the  defend- 
ant, in  impugning  the  plaintiff's  case,  to  have  given  notice  to  produce  it,  and 
then  to  have  given  it  in  evidence,  if  produced ;  or,  if  withheld,  to  have  offered 
secondary  evidence  of  its  contents.  The  subsequent  evidence,  however,  proved 
that  it  was  unstamped ;  and  I  concur  with  the  court  in  opinion  that  the  plaintiff 
is  entitled  to  retain  his  verdict. 

Rule  discharged.! 

t  GUAit  C.  J.|  was  absent. 


END  OF   SASTBR  TERlf. 

Vol.  IV— 22  P 


CASES 

ARGUED    AND    DETERMINED 

IN  THE 

COURT  OF  COMMON  PLEAS, 

AND 

OTHER  COURTS, 

IN 

TRINITY    TERM, 

IN  THE 

FIFTY-EIGHTH  YEAR  OF  THE  REIGN  OF  GEORGE  HI,  1818, 


COORE,  Demandant ;  SPRAGG,  Tenant ;  BLACKBURN,  et  ux., 

Vouchees. 

Recovery  omended  by  substituting  the  words  "advowson  of  the  church*'  for  the  word 

••rectory." 

Best,  Serjt.,  moved  to  amend  a  recovery,  by  striking  out  tlie  word  "rectory," 
and  inserting  the  words  "advowson  of  the  church*'  of  Great  Holland;  the 
deed  to  make  the  tenant  to  the  proBcipe  having  the  latter  words,  and  there  being 
an  affidavit  that  the  advowson  and  not  the  rectory  was  intended  to  pass. 

Per  curiam. 
:  Ftai. 


*G.  DOUGLAS  and  ANN  his  Wife,  Conusors.  [*334 

The  court  refused  to  pass  a  fine  where  the  christian  name  of  one  of  the  parties  was  writ- 
ten on  an  erasure  in  the  aclcnowledgment  which  was  taken  abroad,  there  being  no  affi- 
davit describing  in  what  stage  of  the  proceeding  the  alteration  was  mode. 

Pell,  Serjt.,  moved  that  this  fine,  the  acknowledgment  of  which  had  been 
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taken  ia  America.,  might  pass,  on  an  affidavit  that  the  packet  sealed  in  America^ 
containing  the  documents,  was  not  opened  till  brought  into  the  presence  of 
Park^  J.,  at  chambers ;  when  it  appeared,  that  there  had  been  an  erasure  on 
which  the  christian:  name  of  one  of  the  parties  was  written.  Pell^  urged,  that 
it  was  manifest  that  the  erasure  had  not  been  made  in  this  country,  and  that 
the  rule  as  to  erasures  did  not  extend  to  acknowledgments  taken  abroad. 

But,  GibbSf  C.  J.,  read  the  form  of  the  affidavit  of  erasures  being  made  before 
the  signature  of  the  party  or  the  commissioner,  and  said,  **  Supposing  it  to  be 
true  to  demonstration,  that  no  alteration  has  been  made  here,  yet  who  can  tell 
that  the  alteration  was  not  improperly  made  in  America  ^*' 

Dallas,  J.  My  brother  Pelit  has  argued,  that  the  rule  touching  erasures 
does  not  apply  to  acknowledgments  taken  abroad ;  I  think  the  reason  of  the 
rule  is  fully  as  applicable  to  an  acknowledgment  taken  abroad,  as  to  an  acknow- 
ledgment taken  in  this  country. 

Pell,  took  nothing  by  his  motion. 


•QQM        •WILMOT,  Bart.,  Plaintiff;   JOSEPH  CLARKE    and   ELIZA- 
"^"^^J  BETH  his  Wife,  Deforciants. 

Fine  amended  by  inserting  the  words  "one'fourth  part'*  in  conformity  with  the  dedi' 

mv9  and  deed  to  lead  tne  uses. 

CoPLET,  Serjt.,  moved  to  amend  this  fine,  stating,  that  the  officers  had  a  dif- 
ficulty  in  passing  it,  as  it  did  not  agree  with  the  prsccipe.  The  dedimus  was 
^  of  one-fourth  part  of  fifleen  acres ;"  the  concord  was  '*  of  fifteen  acres  ;'*  and 
he  prayed  to  insert  the  words  "  one-fourth  part,"  in  conformity  to  the  dedimus 
and  to  the  deed  to  lead  the  uses. 

Per  curiam. 

Fiat. 


NEWBALL  V.  ADAMS. 

A  motion  in  arrest  of  jndffment  must  be  founded  on  the  nisiprius  record,  (which  must  be 
taken  from  the  issae-roTl,)  and  not  on  an  apparent  error  in  the  copy  of  the  declaration 
delivered. 

Best,  Serjt.,  moved  for  a  rule  nisi  to  arrest  the  judgment  in  this  action, 
which  was  tried  before  Dallas,  J.,  at  the  London  sittings  afler  Easter  term  last, 
upon  an  error  in  the  declaration  delivered  to  the  defendant,  urging  that  that  was 
the  issue  delivered,  and,  in  fact,  the  record. 

GiBBs,  C.  J.  The  motion  must  be  made  on  the  record,  not  on  the  declara- 
tion delivered.  The  proceedings  ought  regularly  to  be  entered  on  the  issue-roll 
here,  and  the  nisi  prius  record  should  be  made  up  from  it,  that  the  court  may 
see  whether  the  party  who  has  obtained  the  verdict  is  entitled  to  hold  it.  I 
have  repeatedly  known  parties  deluded  by  relying  on  the  apparent  error  in  the 
copy  of  the  declaration  delivered. 

Per  curiam.  Rule  refused. 
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•THOMPSON  and  BARRAT,  Assiirnees  of  SMYTH,  a  Bankrupt,  ir. 

BRIDGES  et  al. 


[2  Moore  376.  S.  C] 

« 

In  trover  by  the  assiffnees  of  a  bankrupt  against  the  sherifT,  for  goods  taken  in  execution 
by  the  latter,  the  oeclarations  of  the  bankrupt  previous  to  his  bankruptcy  having  been 
admitted  to  show  that  the  commission  had  been  founded  in  a  collusion  between  the 
bankrupt  and  the  petitioning  creditor,  to  create  an  apparent  petiiionine  creditor's  debt : 
Held,  that  the  evidence  was  well  received,  though  the  petitioning  creditor  was  not  one 
of  the  assignees  under  the  commission.    By  three  judges,  (Gibbit  C.  J.,  abient.) 

Trover  for  goods  taken  by  the  defendants,  as  sheriff  of  Middlesex^  in  execn- 
tion  under  vl  Ji.  fa.^  dated  the  27th  of  November,  1816.  At  the  trial,  before 
Burroughs  J.,  at  the  Middlesex  sittings  after  the  last  term,  the  plaintiff  proved 
the  trading  and  the  act  of  bankruptcy,  early  in  November^  1816.  He  then 
proved  the  petitioning  creditor's  debt,  by  the  production  of  the  bankrupt's 
acceptance  for  105/.,  in  favor  of  Elvey,  the  petitioning  creditor.  The  counsel 
for  the  defendant  stated,  that  he  should  show  the  transaction  to  be  founded  in 
fraud,  and  called  a  witness,  who  swore  that  the  bankrupt  informed  him,  previous 
to  his  bankruptcy,  that  he  (the  bankrupt)  had  lost  a  cause  in  the  King's  Bench ; 
and  that  if  a  commission  could  be  taken  out  against  him,  it  would  destroy  the 
effect  of  the  judgment  in  that  action;  that  the  bankrupt  asked  him  whether  any 
person  could  not  be  made  bankrupt;  to  which  the  witness  replied  in  the  negative, 
unless  there  were  a  sufHcient  debt  due  by  the  person  to  be  made  bankrupt; 
whereupon  the  bankrupt  said  he  did  not  owe  10/.  to  any  man,  and  inquired  of 
the  witness,  whether,  if  the  witness  were  to  draw  a  bill  to  be  accepted  by  him 
(the  bankrupt)  the  witness  would  become  his  creditor?  Upon  the  refusal  of 
the  witness  to  draw  such  a  bill,  the  bankrupt  said  he  had  a  friend  who  would 
do  it  for  him.  This  testimony  was  corroborated.  For  the  plaintiff  it  was 
urged,  that  this  evidence  was  inadmissible;  but  Burroughs  J.,  admitted  it, 
stating,  that  he  received  it  as  evidence,  fur  the  purpose  of  showing  that  there 
was  a  scheme  or  contrivance  to  obtain  a  fraudulent  commission.  The  learned 
judge  told  the  jury  ^hat  the  cause  mainly  turned  upon  the  petitioning  r^n^j 
creditor's  debt,  and  that  if  they  should  be  of  opinion  that  the  bankrupt  ^ 
gave  the  acceptance  proved,  for  the  purpose  of  upholding  the  commission,  then 
'  there  would  be  no  petitioning  creditor's  debt,  observing,  that,  although  the  bank- 
rupt could  not  be  called  to  destroy  the  commission,  yet  he  was  of  opinion,  that 
the  bankrupt's  declarations  were  evidence  to  show,  that  the  bankrupt  and  some 
other  person  had  concerted  the  commission.  The  jury  found  a  verdict  for  the 
defendants.     And  now. 

Fell,  Serjt.,  moved  for  a  new  trial,  on  the  ground  that,  as  the  bankrupt  could 
not  so  be  called  to  prove  that  there  was  no  petitioning  creditor's  debt  (for  no 
bankrupt  shall  be  called  to  destroy  his  own  commission),  so  neither  could  any 
declaration  of  his  be  received  in  evidence,  save  where  the  assignees  were  party 
to  the  fraud  :  and,  granting  that  fraud  had  been  proved  in  this  case,  it  did  not 
follow  that  the  plaintiffs  were  privies  to  such  fraud,  so  as  to  let  in  evidence  of 
the  bankrupt's  declarations. 

Dallas,  J.t  There  are  many  cases  where  the  declarations  of  a  bankrupt 
are  admissible  in  evidence,  and  my  brother  Pell  has  principally  rested  his 
objection  in  this  case,  on  the  ground  that  the  declarations  of  the  bankrupt  have 
been  improperly  received.  But  if  the  petitioning  creditor's  debt  be  founded  in 
collusion,  the  commission  fails,  and  the  evidence  received  at  the  trial,  went  to 
show  that  such  collusion  had  existed,  and  so,  in  my  opinion,  became  part  of 

t  Gibbi,  C.  J.,  was  absent. 
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the  rea  gesta.    I  thiok  that  the  evidence  was  properly  admitted  and  left  to  the 
jury,  and  that  they  have  come  to  a  right  conclusion  ou  the  case. 
The  rest  of  the  court  concurring,  the  rule  was 

Refused.t 

t  See  Taylor  v.  Kinlock,  1  Stark.  N.  P.  C.  175.  Brett  t.  Levett,  13  Eoat,  214. 


•338]     •WELCH  et  al.  Assignees  of  KILSHAW,  a  Bankrupt,  v.  FISHER. 

[2  Moore  378.  S.  C] 

A  declaration  in  oMtumpaii  stated  in  the  first  count  that  the  plaintifTs  were  possessed  of 
lands  for  the  residue  of  three  terms,  which  respectively  commenced  on  the  loth  of 
February,  1785;  that  they  put  them  up  to  auction,  subject  to  a  condition  that  the 
purchaser  should  take  the  stock  in  trade  at  a  valuation ;  that  the  defendant  purchased 
the  same,  and  that  the  stock  was  valued  at  a  sum  specified :  breach,  non-pa}[ment  of 
that  sum.  The  second  count  was  for  lands  bargained  and  sold,  and  counts  for  goods 
sold  and  delivered ;  and  the  money  counts  were  added.  The  leases  under  whicn  the 
plaintiffs  derived  title,  were  dated  on  the  day  laid,  habendum  from  the  day  of  their  date ; 
and  the  valuation  proved,  after  stating  the  prices  of  each  article  of  stock,  was  indorsed 
with  a  memorandum,  that  certain  pans  were  valued  as  sound,  but  should  any  of  them 
prove  broken  the  first  time  of  boiling,  an  allowance  was  to  be  made  thereon,  and  with 
thot  condition  the  stock  was  appraised  at  a  certain  sum,  (the  same  as  that  laid  in  the 
declaration :)  Held,  that  the  statement  of  the  day  of  commencement  of  the  terms  was 
immaterial ;  and  that  the  valuation  might  be  considered  as  abeolute,  as  there  was  no 
proof  of  the  pans  being  broken  at  the  time  mentioned. 

Assumpsit.  The  declaration  in  the  first  count  stated,  that  the  plaintiflTs,  as 
assignees,  &c.,  were  lawfully  possessed  of  five  several  pieces  of  ground  (subject 
to  a  mortgage  thereon)  in  which  the  bankrupt  carried  on  his  business  as  a  soap- 
manufacturer,  for  the  residue  of  three  terms  of  forty*one  years,  which  respec- 
tively commenced  on  the  15th  o(  February,  1785,  and  that  the  plaintiffs  put  up 
the  said  pieces  of  ground  to  public  auction,  subject  to  the  following  condition 
of  sale,  vtz.,  that  the  purchaser  should  take  the  stock  in  trade  of  the  banknipt 
as  a  tallow-chandler  and  soap-boiler,  and  all  his  utensils  and  implements  of 
trade,  both  in  and  out  of  use,  except  the  weighing-machine,  at  the  valuation  of 
two  indififerent  persons,  one  to  be  named  by  each  party,  or  in  case  of  a  difference 
of  opinion,  then  of  an  umpire,  to  be  chosen  by  the  arbitrators,  **and  to  be  paid 
for  one-half  in  a  month  by  a  banker's  bill  at  three  months  from  that  date,  and 
the  other  half  in  a  month  by  a  promissory  note,  with  a  good  surety,  payable  in 
*^^01  ^^^  months  from  that  date  ;*'  that  the  sale  took  *place,  and  that  the 
-J  defendant  was  declared  to  be  the  purchaser,  and  was  let  into  possession. 
The  declaration  then  contained  mutual  promises,  and  averred  that  the  plaintiffs 
did,  with  the  approbation  of  the  defendant,  appoint  an  arbitrator  on  their  part, 
and  the  defendant  one  on  his,  to  value  the  stock  agreed  to  be  taken,  and  that  the 
stock,  except  tlie  weighing-machine,  was  valued  by  the  arbitrators  at  892/.  68. 
4d,  Breach,  that  although  the  defendant  accepted  the  stock,  and  was  requested 
by  the  plaintiffs  to  pay  the  said  sum,  yet  that  he  would  not  pay  the  same  or 
any  part  thereof,  but  wholly  neglected  so  to  do.  The  second  count  was  for 
lands  bargained  and  sold  for  the  remainder  of  certain  terms  of  years  then  to 
come  and  unexpired,  and  goods  bargained  and  sold.  Then  followed  a  count 
for  goods  sold  and  delivered,  and  the  money  counts.     Plea,  general  issue. 

At  the  trial,  before  Bayley,  J.,  at  the  last  iMncaster  assizes,  three  leases, 
through  which  the  plaintiffs  derived  their  title  to  the  premises,  were  eiven  m 
evidence;  they  severally  bore  date  the  15th  of  Ftbruary^  1785,  habendum 
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from  the  day  of  the  date  thereof,  for  the  term  of  forty-one  years  thence  next 
ensuing.  To  pro\'e  the  value  of  the  goods,  the  valuation  was  given  in  evidence, 
which  after  enumerating  each  article,  and  stating  its  price,  was  thus  indorsed : 
**The  pans  under  the  shade  are  valued  as  sound;  but  should  any  of  them  prove 
broken  the  iirst  time  of  boiling,  the  arbitrators  agree  to  estimate  the  allowance 
to  be  made  thereon :  and,  with  that  condition,  the  above  stock  and  utensils  are 
apprised  by  them  at  the  %'alue  of  892/.  6».  4rf."  The  periods  for  which  ilie 
bill  and  note  to  be  given  in  pa3'^ment  had  to  run,  were  elapsed  before  action 
brought.  It  was  objected  for  the  defendant,  first,  that  the  terms  mentioned  in 
the  first  count  of  the  declaration,  were  averred  to  commence  on  the  15th  of 
February^  1785;  whereas  the  habendum  in  each  lease  was,  ^*from  the  day  of 
the  date  thereof:"  *lhe  commencement  of  the  terms,  therefore,  should  r»o4o 
have  been  averred  to  be  on  the  16th  of  February,  1785.  Secondly,  ^ 
that  the  valuation  as  averred  in  the  declaration  was  absolute,  whereas,  on  its 
production  in  evidence,  it  appeared  to  be  conditional:  the  plaintiffs,  therefore, 
should  have  averred,  that  the  pans  under  the  shade,  valued  as  sound,  were  not 
broken  the  first  time  of  boiling.  Bayley,  J.,  overruled  these  objections,  and  the 
jury  found  a  verdict  for  tlie  plaintiffs,  for  892/.  6j.  Ad,  Leave  was  given  to  the 
defendant  to  move  to  set  this  verdict  aside.     Accordingly, 

IliUlock,  Scrjt.,  in  the  last  term,  obtained  a  rule  nisi  to  set  aside  this  verdict, 
and  enter  a  nonsuit  on  the  grounds  above  stated.     And  now, 

Lena,  Serjt.,  showed  cause  against  the  rule.  To  the  first  objection  two 
answers  ma}'  be  given,  first,  the  allegation  is  only  inducement  describing  certain 
leases,  and  so  nut  fatal.  Secondly,  the  word  **from"  may  be  construed  either 
as  exclusive  or  inclusive,  Pugh  v.  Duke  of  Leeds,  Cowp.  714.  To  allege  that 
these  leases  commenced  on  the  15th  of  February,  is  a  good  and  grammatical 
description,  though  the  habendum  of  the  leases  is  from  the  15th  of  February  ; 
and,  if  the  sense  of  any  word  be,  in  ordinary  acceptation,  ambiguous,  it  shall  be 
construed  according  as  the  context  and  subject-matter  require  it  to  be,  in  order 
to  make  the  whole  consistent  and  sensible.  T7ie  King  v.  Stevens  and  Agneiv, 
5  East,  244. 

The  second  objection  is  equally  untenable.  The  fact  is,  that  the  arbitrators 
valued  absolutely,  and,  afterwards  added  that,  if  a  certain  occasion  should  arise, 
(which  never  has  arisen,)  a  further  deduction  should  be  made.  This  does  not 
make  the  valuation  conditional.  The  indorsement  of  the  memorandum  is  not  a 
condition  attached  *to  the  past  valuation,  but  only  a  direction  what  is  to  r^o^t 
be  done  in  the  case  of  a  future  contingency.  There  is,  therefore,  no  ^ 
variance  between  the  contract  as  laid  in  the  first  count  and  the  contract  proved, 
and  the  case  bears  a  strong  resemblance  to  Leeds  v.  Burrows,  12  East,  1,  and 
if  the  special  count  should  fail,  the  general  count  for  lands  bargained  and  sold 
will  lie  and  cure  the  defect. 

Hullock,  in  support  of  his  rule.  The  allegation  of  the  commencement  of  the 
terms  is  substantive,  and  must  be  proved  as  laid.  The  allegation  is,  that  the 
assignees  put  up  for  sale  certain  lands,  the  terms  for  years  in  which  commenced 
on  a  certain  day :  if  they  do  not  put  up  for  sale  terms  of  years  of  such  cx)m- 
mencement,  they  do  not  prove  their  cabe  as  alleged.  The  question  in  Pugh  v. 
Duke  of  Leeds,  was  a  question  of  forfeiture,  and  in  order  to  give  efifect  to  the 
instrument,  ut  res  tnagis  valeat  quam  pereat,  the  doctrine  there  held  was 
allowed  to  prevail. 

The  second  objection  is  fatal  to  the  first  count  The  first  count  is  for  a  posi- 
tive specific  sum.  The  estimate  ought,  therefore,  to  have  been  set  out  as 
framed,  and  there  should  have  been  an  averment  that  the  pans  were  tried  and 
proved  sound,  that  the  valuation  thereby  became  absolute,  and  that  the  plaintiff 
thereby  became  entitled  to  the  sum.  If  this  had  been  an  award,  it  would  have 
been  bad  for  uncertainty.  If  the  first  count  be  defective,  the  other  counts  can- 
not be  sustained. 

GiBDS,  C.  J.     We  are  of  opinioUf  that  there  is  no  ground  on  which  my 
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brother  HidlocVa  rule  can  be  supported.  Puriog  a  considerable  part  of  the 
argument,  the  bearings  of  the  case  were  not  comprehended  by  the  court,  on 
account  of  the  imperfect  knowledge  of  the  facts  presented  to  us.  We  for  some 
*3421  ^™^  supposed  *that  this  action  was  for  the  price  of  land,  and  we  were 
^  fortified  in  this  supposition  by  my  brothers  Lena  and  Hullock,  who 
appeared  to  have  both  so  conceived  the  case,  and  to  have  argued  it  on  that  con- 
ception. If  this  had  been  an  action  for  the  price  of  the  land,  it  would  make  a 
difference  whether  the  term  commenced  on  the  15th  or  16th  of  January  ;  for, 
if  the  term  commenced  on  the  former  day,  there  would  be  a  longer  residue  for 
the  vendee :  but  even  if  this  had  been  an  action  for  the  price  of  land,  I  should 
have  gone  a  long  way  in  upholding  the  case  of  Pugh  v.  The  Duke  of  Leeds^ 
and  I  believe  that  the  court  were  prepared  to  have  decided  this  case  upon  that 
point.  But,  as  the  case  stands,  the  statement  of  title  to  the  lease  is  mere  induce- 
ment ;  and  the  commencement  of  the  term  is  of  all  things  the  most  immaterial : 
it  merely  goes  to  show  the  origin  of  the  term,  in  respect  ef  which  the  plaintiff 
placed  the  articles  in  question  on  the  premises. 

But  a  second  objection  has  been  raised ;  and,  if  any  of  the  pans  had  burst  or 
become  broken  on  the  first  time  of  boiling,  this  objection  might  have  been  deci- 
sive :  but,  the  pans  being  sound,  the  qualification  annexed  is  put  out  of  the 
case,  and  is  as  nothing.  In  principle,  this  case  is  not  unlike  Gladstone  v. 
Ntalen  13  East,  410,  where  the  contract  proved,  was  a  contract  for  about  eight 
tons  of  hemp,  and  was  averred  as  a  contract  for  a  laige  quantity,  to  wit,  eight 
tons  of  hemp ;  and,  according  to  my  brother  HuUock*s  doctrine,  the  contract 
should  have  been  averred  as  for  about  eight  tons.  But  the  Court  of  King's 
Bench  agreed  with  Lord  Etlei^borough^  who  held  it  well  averred,  as  that  quan- 
tity which  it  turned  out  to  be  before  action  brought,  namely,  eight  tons.  So 
here  the  price  averred  is,  that  price  which  it  ultimately  turns  out  to  be.  We 
are,  therefore,  of  opinion,  that  neither  objection  can  prevail,  and  that  this  rule 
must  be 

Discharged. 


•343]  *BURRETT  v.  BOOTY. 

Where,  on  the  separation  of  husband  and  wife,  the  husband  by  deed,  absolutely  transfers 
to  trustees  for  the  wife  certain  personal  property,  no  longer  lo  be  liable  to  his  interfer- 
ence ;  in  an  action  against  the  husband  for  a  debt  subsequently  contracted  by  the  wife, 
the  defendant  must  show  that  the  trustees  gave  effect  to  the  deed  by  taking  possession. 

Action  against  the  defendant  for  his  wife^s  lodging  for  one  year.  At  the 
trial  before  Dallas^  J.,  (London  sittings  ^fier  Easter  term  last,)  it  appeared,  that, 
in  1807,  the  defendant  married  his  wife,  who  was  possessed  of  considerable 
personal  property,  without  making  any  settlement  on  her :  that  a  separation  had 
afterwards  taken  place,  upon  which  occasion,  the  husband  by  deed,  in  consid- 
eration of  1000/.,  expressed  to  be  paid,  to  him  by  the  trustees  for  the  wife, 
transferred  to  them  in  the  fullest  manner  for  the  wife's  separate  use,  all  the 
property  of  which  he  had  become  possessed  by  the  marriage:  and  the  husband 
thereby  covenanted  not  to  interfere  with  that  property ;  and  the  trustees  of  the 
wife  covenanted  with  him,  that  he  should  not  be  asked  by  her  for  any  allow- 
ance, nor  be  answerable  for  any  of  her  debts ;  and  that  the  wife  should  not  sue 
the  husband  in  the  Ecclesiastical  Court.  The  wife,  in  breach  of  her  trustees* 
covenant,  had,  nevertheless  afterwards,  instittUed  a  suit  in  the  Ecclesiastical 
Court  for  restitution  of  conjugal  rights,  and  had  obtained  judgment.  It  appeared* 
that,  subsequently  thereto,  the  husband  had  ill-treated  the  wife;  and  a  second 
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separation  had  taken  place,  after  ^hich  the  plaintiflf's  demand  accrued,  by  the 
wife  having  lodged  in  his  house  for  a  year.  The  plaintiff  rested  on  the  facts 
of  the  marriage,  and  the  lodging.  The  defendant  relied  on  the  deed  of  separa- 
tion.    The  jury  found  a  verdict  for  the  plaintiff. 

And  now, 

Blo89eU  Serjt.,  moved,  that  a  new  trial  be  had,  or  a  nonsuit  entered.  He 
urged  that  the  case  must  be  stripped  of  *the  circumstance  of  the  husband  rm»\A± 
having  cohabited  with  the  wife  after  the  deed  of  separation  and  separate  ^ 
maintenance,  because  that  cohabitation  took  place  in  consequence  of  the  sen- 
tence of  the  Ecclesiastical  Court  operating  in  invitum^  under  a  suit  instituted 
by  the  wife  in  breach  of  the  covenant  of  her  trustees,  for  which  they  might 
have  been  sued :  so  that  the  plaintiff  could  not  avail  himself  of  their  re-union, 
but  the  parties  must  be  considered  as  retaining  the  same  situation  in  which  they 
were  placed  by  the  deed  of  separation.  He  admitted,  that  where  an  allowance 
is  covenanted  to  be  made  by  the  husband,  it  is  incumbent  on  him  to  show  that 
he  has  regularly  paid  it,t  without  which  evidence,  his  defence  to  an  action  for 
the  debt  of  the  wife  is  imperfect;  but,  in  Tlirner  v.  Winier;^.  where  the  hus- 
band had  agreed  to  make  an  annual  allowance,  and  had  also  paid  t/,  it  was  held 
that  the  plaintiff  could  not  recover.  In  Nurse  v,  Craig^  2  N.  R.  148,  the  same 
doctrine  was  recognised  by  three  of  the  judges,  that  the  husband  must  show 
regular  payment  of  the  allowance ;  but  he  observed,  that  a  settlement  of  an 
annual  income  to  be  paid  out  of  the  funds  of  a  husband,  and  not  paid,  differed 
from  the  present  case;  for  here,  the  whole  property  which  was  of  the  wife 
before  marriage,  was  by  one  act  absolutely  conveyed  to  the  trustees,  after 
which,  the  husband  had  no  further  control  over  it,  nor  any  further  duty  to  dis- 
charge in  respect  thereof,  but  stood  for  ever  absolved  from  his  wife^s  debts. 

GiBDs,  C.  J.  Inasmuch  as  this  property  by  marriage  became  the  property 
of  the  husband  in  his  own  right,  this  deed  was  a  settlement  by  the  husband  on 
the  wife,  as  of  his  gifl,  out  of  that  which  was  his  absolute  property,  *(un-  r«Q4g 
less,  indeed,  the  property  consisted  of  choses  in  action,  and  those  the  ^ 
husband  might  at  his  pleasure  reduce  into  possession.)  The  question,  there- 
fore, is,  whether  there  be  any  difference  between  the  case  of  a  continuing  allow- 
ance, and  an  absolute  gift  of  a  large  sum  of  money  transferred,  as  this  is,  once 
for  all,  in  the  fullest  words  to  the  trustees  of  the  wife.  The  defendant  has  not 
proceeded  to  show  that  the  trustees  took  any  possession  of  this  property.  If 
the  husband  does  not  take  care  that  the  trustees  perform  tlieir  part  and  pay  the 
allowance,  the  wife  is  left  destitute.  I  am  of  opinion,  that  the  defendant  has 
not  gone  far  enough  towards  making  out  a  case  to  support  his  motion. 

Rule  refused. 

t  Ozard  v.  Damford.  1  Selw.  N.  P.  261,  4th  edit. 
t  Ibid,  262. 


THOMAS,  assignee  of  EATON,  a  bankrupt,  v.  DA  COSTA. 

[2  Moore  386.  S.  C] 

A.  agreed  to  consign  goods  to  B,  4>  C,  foreign  merchants,  to  be  sold  abroad  on  com- 
mission on  his  account,  on  which  D.  guaranteed  that  B,  ^  C.  should  sell  the  goods  to 
the  best  advantaffe.  Before  any  transaction  took  place,  C.  ceased  to  be  a  partner  with 
B.,  and  D.,  residtng  in  London,  took  C.*f  place,  under  the  firm  of  B,  ^  Co.  A.  after- 
wards consigned  goods  to  B.  ((•  Co,  abroad,  who  remitted  the  proceeds  to  Z>.,  for  the 
purpose  of  being  handed  over  to  A.,  who,  in  consequence,  drew  bills  upon  />..  which 
he,  by  letter,  agreed  to  accept,  slating  that  he  depended  on  AJ*§  promise  to  provide 
for  them  if  remittances  should  not  arrive  from  B.  4r  Co.  to  meet  them,  and  desiring  that 
A,  would  write  to  him  that  the  bills  were  drawn  on  account  of  A,*9  cousignmeuta 
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to  B.  (f  Co.  A.  became  bankrupt,  previous  to  which  B.  <^  Co,  had  remitted  to  />., 
directing  him  to  pay  A.  on  account  of  goods  consigned  by  A,y  which  remittances  were 
not  received  by  V.  till  after  the  bankruptcy.  B.  <f  Co  afterwards  sent  other  remit- 
tances with  similar  directions,  with  which  D.  credited  the  bankrupt  in  his  account,  and 
debited  him  wiih  the  acceptances  given  by  D.  to  A.  before  his  bankruptcy,  hut  paid 
afierwards.  In  asfum^U  by  the  assignee  of  ^.  to  recover  the  last  remittances  from  D., 
who  had  applied  them  to  the  liquidation  of  his  acceptances  in  favor  of  ^..*  Held,  that 
he  was  not  entitled  to  recover,  on  the  g^round  of  a  specific  appropriation  of  the  proceeds 
of  the  goods  consigned  to  B.  <f  Co.  belore  the  bankruptcy,  to  provide  for  the  acccp 
tances  so  given  to  A,  by  D. 

AssuvpsiT  for  money  lent,  paid,  had  and  received,  and  on  an  account  stated. 
There  were  two  sets  of  counts,  one  laying  the  loan,  &c.  before  the  bankruptcy, 
*3461  *^^^  ^"^  laying  it  after.  Plea,  non'ossump&it.  There  was  notice  of 
-I  set-oflf.  At  the  trial  before  Dallas,  J.,  (Jjmdon  sittings  after  Michael* 
mas  term,  1815,)  a  verdict  was  found  for  the  plaintiff  for  632/.  14y.  1</.,  sub- 
ject to  the  opinion  of  the  court  on  a  case,  of  which  the  following  is  the  sub- 
stance. 

Eaton  the  bankrupt,  a  manufacturer  of  and  dealer  in  hosiery,  at  Notting* 
hatn^  on  the  introdnction  of  the  defendant,  agreed  to  consign  goods  to  Eietti  ^ 
Co,,  of  Jamaica,  to  be  there  sold  on  commission,  on  his  account,  upon  which 
the  defendant  wrote  the  following  letter  with  his  signature,  to  the  bankrupt, 
dated,  London,  the  20th  of  June,  1810. 

^  Should  you  be  disposed  to  consign  any  of  your  manufactured  goods  to  Mr. 
Mraham  Rietti  and  Mr.  John  Sadler,  of  Kingston,  Jamaica,  on  your  account, 
with  my  knowledge  and  consent,  I  will  guarantee  that  they  shall  follow  your 
instructions,  and  sell  your  goods  to  the  best  advantage,  and  render  you  just  ac- 
count-sales ;  but  it  is  also  understood,  that  I  do  not  guarantee  any  losses  what- 
soever, except  such  as  may  arise  from  insolvency  or  death  of  the  said  parties." 
Before  any  of  the  transactions  stated  in  the  after-mentioned  account  took 
place,  Sadler,  had  ceased  to  be  a  partner  with  Bietti ;  and  the  defendant  had 
become  a  partner  with  Rietti,  under  the  firm  of  Rietti  fy  Co, 

The  bankrupt,  until  nearly  the  time  of  his  bankruptcy,  at  diflferent  periods 
consigned  goods  to  Rietti  if  Co,,  under  the  letter  of  guarantee  before  stated,  to 
be  sold  at  Jamaica,  on  his  account ;  and  Rietti  Sf  Co,  from  time  to  time  remit- 
ted the  proceeds  thereof  to  the  defendant,  for  the  purpose  of  being  handed  over 
to  the  bankrupt. 

In  consequence  of  these  consignments  and  remittances,  the  bankrupt  drew 
bills  upon  the  defendant,  which  the  tatter  agreed  to  accept  on  the  terms  con* 
*3471  ^^^^^  ^'^  ^^  ^letter  next  mentioned,  dated  London,  Ist  of  February, 
^  1813,  signed  by  him,  and  addressed  to  the  bankrupt ;  the  bankrupt  en- 
gaging to  provide  for  them  when  they  became  due,  if  the  defendant  should  not, 
by  that  time,  be  in  cash  from  the  remittances  made  by  Rietti  fy  Co.  on  account, 
of  the  said  consignments. 

**  In  answer  to  your  letter  of  the  27th  ult.,  I  am  agreeable  to  accept  your  bills- 
drawn  on  me,  say  on  your  account,  depending  on  your  promise  to  provide  for* 
them  in  case  remittances  should  not  arrive  from  Messrs.  Rietti  4*  Co,  to  meet 
the  same.  It  will  be  necessary  for  you  to  direct  them  to  be  presented  to  me, 
as  I  know  not  in  whose  hands  they  are ;  and,  for  regularity's  sake,  you  will 
please  write  me,  that  the  biUs  are  drawn  on  account  of  your  consignments  to 
Messrs.  Rietti  ^  Co,'' 

On  the  13th  of  November,  1814,  Rietti  Sf  Co,  sent  from  Jamaica,  to  the  de- 
fendant several  bills  oi  exchange,  directing  him  out  of  them  to  pay  the  bankrupt 
235/.  14f.  4d,  on  account  of  the  sales  of  the  goods  consigned  by  the  bankrupt 
to  Ri^ti  ^  Co,f  for  sale  on  his  account.  These  bills  were  not  received  by  the 
defendant  until  after  the  bankruptcy  of  Eaton, 

Eatofif  committed  an  aet  of  Ixainkruptcy  on  the  23d  of  November,  1814,  upon 
which  the  commissioB,  under  which  the  plaintiff  was  chosen  assignea»  was 
(bunded. 
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On  the  Isi  o(  January,  1815,  Bietti  4*  Cb.  sent  from  Jamaica^  to  the  defend 
ant  several  bills  of  exchange,  directed  to  him  to  pay  out  of  them  to  the  bank- 
rupt 350/.,  on  account  of  the  sales  of  the  goods  consigned  by  him  to  liietti  fy 
Co.  as  aforesaid. 

The  defendant,  being  called  upon  for  a  statement  of  his  transactions  with  the 
bankrupt,  rendered  a  debtor  and  creditor  account  to  the  plaintiff,  in  which  he 
debited  the  bankrupt  with  acceptances  given  by  him  to  the  bankrupt,  and  with 
interest  and  cash  paid  on  his  'account  from  the  25th  of  March,  1813,  r^oAo 
to  the  15th  o(  November,  1814,  to  the  amount  of  4709/.  odd,  and  with  *- 
600/.  for  an  acceptance  given  by  him  to  the  bankrupt,  and  due  on  the  21st  of 
February^  1815.  In  th:s  account,  iie  gave  credit  to  the  bankrupt  for  cash  and 
remittances  from  tlie  1st  of  *8pril,  1813,  to  the  14th  of  December,  1814,  and 
for  the  sums  of  235/.  14s.  4(/.  and  350/.  stated  to  have  been  received  respect- 
ively  on  the  10th  oi  February,  and  22d  of  March,  1815. 

On  the  28th  o{  Jipril,  1815,  Kietti  4*  Co.  consigned  to  the  defendant  a  quan- 
tity of  dollars,  by  H.  M.  S.  Alagnijicent,  with  instruction  to  deliver  200,  being 
part  thereof,  to  the  bankrupt ;  of  whicli  consignment,  Rietti  fy  Co.  advised  the 
bankrupt  by  the  following  letter  addressed  to  him,  and  dated  Kingston,  Jama' 
ica,  28th  of  j^jmV,  1815. 

'*  Having  200  dollars  in  hand  for  you,  arising  from  the  sale  of  a  few  of  your 
plain  cotton  and  woollen  hose,  we  have  this  day  embarked  them  in  H.  M.  S. 
Magnificent,  included  in  our  shipment  to  Mr.  Da  Costa,  who  has  our  instruc- 
tions to  deliver  them  to  you  ;  and,  for  which,  you  will  credit  us  with  6t5/.  159. 
lOd.  currency,  being  with  the  expences  included." 

The  200  dollars  were,  accordingly,  received  by  the  defendant  in  July,  1815; 
and,  being  sold  by  him,  produced,  alter  deducting  tlie  freight  and  charges,  46/. 
I9s.  9d. 

The  verdict  was  taken  for  the  sums  of  235/.  lis.  4d.,  and  350/.,  being  the 
two  last  items  on  the  credit  side  of  the  account,  and  46/.  10s.  9(/.,  the  value  i.f 
the  200  dollars.  The  defendant  claimed  to  debit  the  account,  as  against  the 
plaintiff,  with  all  the  payments  therein  stated,  as  well  subsequently  as  prior  to 
the  bankruptcy ;  such  subsequent  payments  having  been  made  in  consequence 
of  bills  drawn  by  the  bankrupt,  and  accepted  by  *the  defendant  previous  r^o/o 
to  the  bankruptcy,  on  the  same  terms  and  conditions  as  are  specified  in  *- 
the  defendant's  letter,  of  the  1st  o(  February,  1813. 

The  question  for  tlie  opinion  of  the  court  was,  whether  the  plaintiff  was  en- 
titled to  recover  all,  or  any,  and  which  of  the  three  sums  of  235/.  14s.  4d.,  350/. 
and  46/.  19s.  9d.,  making  together,  the  sum  of  632/.  14s.  Id.,  or  any  o{  them. 

If  the  court  should  be  of  opinion,  that  the  plaintiff  was  entitled  to  recover 
the  above  three  sums  or  any  of  ihem,  then  the  verdict  to  stand  or  be  reduced 
accordingly.  But,  if  the  court  should  be  of  opinion,  that  the  plaintiff  was  not 
entitled  to  recover  either  of  tlie  above  three  sums,  then  a  nonsuit  to  be  entered. 

Dest,  Serjt.,  for  the  plaintiff.  The  verdict  ought  to  be  retained  for  all  the 
three  sums ;  at  all  events,  the  plaintiff  is  entitled  to  retain  the  two  latter,  for 
they  were  both  remitted  and  received  after  the  bankruptcy.  This  case  may 
seem  to  be  governed  by  Olive  v.  Smith,  5  Taunt.  56,  but  it  is  not  within  the 
scope  of  that  decision,  for,  in  OUve  v.  Smith,  there  was  clearly  a  trust  before 
the  bankruptcy.  But  in  this  case  there  is  nothing  to  show  that  any  thing  like 
a  trust  existed,  on  which  mutual  credit  could  be  built ;  nor  was  there  ever  any 
thing  to  prevent  the  bankrupt  from  insisting  on  the  property  being  delivered  up. 
The  defendant  relied  on  the  supposed  ability  and  credit  of  the  bankrupt.  Lord 
Hardwicke,  it  is  true,  in  Ex  parte  Deeze,  1  Atk.  229,  says,  *<  it  is  hard,  where 
a  man  has  a  debt  due  from  a  bankrupt,  and  has,  at  the  same  time,  goods  of  a 
bankrupt  in  his  hands,  which  cannot  be  got  from  him  without  the  assistance  of 
law  or  equity,  that  the  assignees  should  take  them  from  him  without  satisfying 
the  whole  debt ;"  but  in  the  present  ^case  there  was  nothing  in  the  r«QeQ 
bands  of  the  defendant,  to  get  which  out  of  his  hands  the  plaintiff  need   ^ 
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have  recourse  to  any  proceeding  in  law  and  equity.  Here  there  is  no  trust  to 
bring  the  present  case  within  French  v.  Fenn  ;  1  fco.  Bkpt,  Law,  7th  ed^536, 
and  it  is  even  stronger  than  Hervty  v,  Liddiard,  1  Starkie,  N.  P.  C.  123. 

If  the  principle  is  extended  beyond  the  case  contemplated  by  stat.  6  G.  2.  c. 
30.  s.  28.,  where  mutual  credit  or  mutual  debts  have  existed  before  the  bank- 
ruptcy, injustice  will  be  done,  and  one  creditor  will  receive  an  unfair  preference. 
If  the  case  of  Ileroey  v.  Liddiard,  be  law,  the  plaintiff  is  en  tided  to  all  three 
sums ;  if  it  be  not  law,  he  still  will  be  entitled  to  the  two  last. 

Yaughan,  Serju,  for  the  defendant.  This  is  a  clear  case  of  mutual  ciedit 
within  Stat.  5  6r.  2.  If  doubts  should  arise  as  to  that  proposition  the  case  re- 
solves itself  into  a  case  of  specific  appropriation.  A  guarantee  is  given  by  the 
defendant  to  the  bankrupt  before  his  bankruptcy,  that  goods  to  be  sent  by  the 
bankrupt  to  liieiti  ^  Sadler,  shall  be  sold  by  them  to  the  best  advantage.  Be- 
fore any  transaction  on  this  guarantee,  Sadler^  quits  the  firm  of  Riefti  4*  Co,, 
and  the  defendant,  still  residing  in  this  country,  enters  into  it.  The  bankrupt, 
before  his  bankruptcy,  consigns  goods  to  the  house  of  Bielti  S^  Co.,  of  which 
the  defendant  was  then  member,  and  the  proceeds  are  sent  by  jRietti  ^  Co.^  to 
the  defendant  in  this  country,  for  the  purpose  of  being  handed  over  to  the  bank- 
rupt. An  arrangement  is  made  that  the  bankrupt  should  draw  on  the  defend- 
ant for  such  moneys  as  he  wanted,  and  that  the  defendant  should  accept  his 
bills.  This  the  defendant  did  on  an  engagement  on  the  part  of  the  bankrupt, 
*3511    ^^'^^  ^^^^  proceeds  of  consignments  should  be,  in  the  first  place,  applied  "^lo 

-'  meet  those  bills.  The  defendant,  by  accepting  those  bills,  engaged  ir- 
revocably that  he  would  pay  them ;  and  the  engagement  on  the  part  of  the  bank« 
rupt  is,  that  these  goods,  over  which  he  had  a  control,  are  to  be  disposed  of, 
and  the  )iroceeds,  in  the  first  place,  applied  to  liquidate  these  bills,  if  remittances 
did  not  arrive  from  Jiielti  4*  Co,  to  meet  them,  and  the  surplus  was  to  be 
passed  to  the  bankrupt's  account.  In  Smith  v.  jHodson,  4  T.  R.  211,  the  de- 
fendant lent  his  accep^nce  to  the  bankrupts,  on  a  bill  which  did  not  become 
due  till  after  the  bankruptcy,  and  was  then  outstanding  in  the  hands  of  third 
persons ;  and  yet  it  was  held  that  the  defendant,  having  paid  the  amount,  after 
the  commission  issued,  and  before  the  action  brought  by  the  assignees,  was  en- 
titled to  set  off  the  same  as  mutual  credit  under  the  statute.  This  case  conies 
within  the  scope  of  Olive  v.  Smith,  and  is  very  similar  to  French  v.  Fe7in  la 
the  latter  case  the  pearls  were  not  sold,  nor  the  proceeds  received,  till  after  the 
bankruptcy.  Here  the  three  sums  stand  on  the  same  ground,  and  if  this  trans- 
action forms  a  mutual  trust  before  the  bankruptcy,  it  matters  not,  though  the 
goods  were  sold,  and  the  sums  were  remitted  after  the  bankruptcy. 

Best,  in  reply,  contended  that  no  mumal  trust  existed  before  the  bankruptcy. 
The  goods  were  never  in  the  defendant's  power  so  as  to  enable  him  to  defend 
with  success  an  action  by  tiie  bankrupt  or  his  assignee  for  their  recovery,  nor 
could  such  a  fact  be  found  in  the  case  even  by  a  jury,  much  less  by  the  court. 
He  urged,  that  if  the  court  decided  with  the  defendant,  they  must  overturn  Lord 
JSllenborough'a  decision  in  Hervey  v.  Liddiard,  and  would  carry  the  law  of 
mutual  credit  much  farther  than  it  had  been  carried  by  Mansfield,  C.  J.,  in 
Olive  V.  Smith, 
iif%ro-\       *GiBBS,  C.  J.     My  brother  Best  has  informed  us  that  we  cannot 

^  decide  this  case  in  favor  of  the  defendant  without  overruling  the  decision 
in  Hervey  v.  Liddiard.  The  cases,  I  think,  are  not  alike;  nor  have  I  any 
doubt  that  the  defendant,  in  the  present  case,  is  entided  to  the  advantage  which 
he  claims.  What  are  the  facts  of  this  case  ?  Before  his  bankniptcy,  Eaton 
was  possessed  of  goods  intended  for  a  foreign  market;  and  the  defendant 
guaranteed  that  they  should  be  sold  to  the  best  advantage,  if  they  were  con- 
signed to  the  house  of  Rietti  4*  Co,,  then  consisting  of  Rietti  4'  Sadler, 
Pending  this  arrangement,  and  previous  to  any  transaction  under  it,  Sadler  went 
out  of  the  firm,  and  the  defendant  took  his  place.  Here  ended  the  defendant' j 
guarantee  contained  in  the  letter  of  the  20th  of  Jttie,     When  he  entered  tho 


ISO  Thornton  v.  Fairlie.  T.  T.  1818.  [352 

firm  the  defendant  became  absolutely  answerable  to  Eaton.  We  must  look  to 
the  course  of  dealing  between  the  parties  for  the  terms  on  which  these  consigu> 
ments  were  made.  HieUi  4'  Co,^  having  sold  the  goods  consigned  to  them  by 
Eatorit  remitted  the  proceeds  from  time  to  time  to  the  defendant,  who  handed 
over  the  same  to  Eaton.  Eaton  wanted  money,  and  applied  to  the  defendant 
for  advances  on  the  credit  of  the  goods  consigned  to  Nietti  j«  Co.  I  say  this 
from  the  terms  of  the  following  letter,  addressed  to  Eaton  by  the  defendant. 
*'  In  answer  to  your  letter  of  the  27th  ult.,  I  am  agreeable  to  accept  your  bills 
drawn  on  me,  say  on  your  account,  depending  on  your  promise  to  provide  for 
them,  in  case  remittances  should  not  arrive  from  Rietti  4*  Co*  to  meet  the  same. 
It  will  be  necessary  for  you  to  direct  them  to  be  presented  to  me,  as  I  know 
not  in  whose  hands  they  are;  and,  for  regularity's  sake,  you  will  please  to 
write  to  me  that  the  bills  are  drawn  on  account  of  your  consignments  to 
Messrs.  Rietti  fy  Co.*^  I  take  this  to  be  conclusive  evidence  of  an  undertaking 
on  the  part  of  Eaton  that  "^the  proceeds  of  the  goods  consigned  to  Rietti  r»Qe » 
4*  Co.  should  be  applied  to  the  liquidation  of  the  defendant's  advances.  ^ 
The  defendant  has  paid  the  biUs  drawn  on  him  by  Eaton,  and  the  plaintiff 
now  contends  that  he  is  entitled  to  recover  out  of  the  hands  of  the  defendant 
the  money  applied  by  him  to  the  liquidation  of  the  bankrupt's  acceptances, 
leaving  the  defendant  entirely  unpaid.  We  are  of  opinion  that  the  plaintiff  is 
not  entitled  to  recover;  for  there  was  an  engagement  by  Eaton  that  the  pro- 
ceeds of  the  goods  consigned  to  Rietti  ^  Co.  should  be  applied  to  the  liquidation 
of  these  acceptances,  and  the  proceeds  of  these  goods  have  been  so  applied. 

Dallas,  J.  By  express  agreement  between  Eaton  and  the  defendant  pre- 
vious to  the  bankruptcy  of  the  former,  the  proceeds  of  the  goods  consigned  to 
Rietti  4"  Co.j  were  to  be  applied  in  the  first  place  to  clear  the  acceptances  given 
by  the  defendant  to  Eaton.  This  was  a  specific  appropriation  of  those  pro- 
ceeds previous  to  the  bankruptcy  of  Eaton;  and,  therefore,  I  am  of  opinion 
that  the  plaintiff  is  not  entitled  to  recover.  ^ 

Park,  J.  The  dates  show  that  the  letter  of  the  20th  of  June  has  no  bearing 
on  the  present  question,  for  no  item  in  the  account  comes  within  the  period 
when  Sadler  was  one  of  the  firm  of  Rietti  4*  Co,  I  am  of  opinion  that  the 
present  action  is  not  maintainable,  and  that  the  judgment  of  the  court  in  this 
case  will  not  militate  against  any  previous  decision. 

BuRROUGH,  J.  1  am  clearly  of  opinion  that  this  is  a  case  of  specific 
appropriation. 

Jndgment  for  the  defendant. 


•THORNTON  ct  al.  v.  FAIRLIE,  BONHAM,  et  al.        [*354 

12  Moore  397  S.  C] 

P.  was  the  owner  of  a  ship  which  took  in  a  cargo  at  Calcutta^  to  be  carried  thence  to  St. 
Feterghurgh,  where  P,  resided.  This  cargo  was  purchased  on  account  of  P.  by  E.,  his 
supercargo  and  agent,  but  the  house  of  P.  P.  <(•  Co.,  of  Calcutta  advanced  26,000/. 
towards  the  purchase  thereof,  and  of  the  cargo  of  another  ship  belonginff  to  P.,  and,  for 
their  security,  bills  of  lading  of  the  first-mentioned  cargo  were  signed  by  the  captain, 
as  shipped  hy  F,  F.  ^  Co.  on  account  of  P.,  to  be  delivered  at  St.  Peterthurgh,  lo  the 
order  of  P.  P.  <(•  Co.,  or  their  assigns.  The  words,  **he  or  they  paying  freight,"  which,, 
in  the  bills  of  lading,  immediatelv  followed  the  direction  for  deUverinK  to  the  order  of 
P.  P.  <(•  Co.  were  struck  out.  These  bills  were  delivered  to  P.  P.  <{-  Co.,  and  indorsed 
and  transmitted  by  them  to  the  defendants,  their  correspondents  in  London.  Before 
the  ship  sailed  from  CaUutta,  a  memorandum  for  charter  was  entered  into  between  B. 
and  the  captain,  whereby  it  was  agreed  that  the  ship  should  be  dispatched  with  a  com- 
plete cargo,  should  proceed  to  St.  Petersburgh,  and  there  deliver  the  same  to  the  order 
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of  the  freighter  on  payment  of  freight  at  a  specified  rate.  The  ship,  in  the  course  of 
her  voyage,  was  lost,  but  there  was  a  salvage  of  part  of  the  cargo,  which  was  sold  with 
the  assent  of  the  captain,  and  produced  the  net  sum  of  13,300/.  In  April,  1816,  tho 
defendants,  as  holders  of  the  bills  of  lading,  applied  for  the  proceeds  of  the  salvage,  but 
the  plaintifis  had  put  a  stop  thereon  on  the  part  of  P.,  and  the  captain,  as  agent  of  P., 
claimed  a  lien  thereupon  for  pro  rata  freight.  On  the  12ih  q(  July,  1616,  the  memoran- 
dum for  charter  not  being  then  forthcoming,  and  the  defendants  being  then  in  posses- 
sion of  the  bills  of  lading,  by  letter  to  the  pFainiifis,  agreed  that  (in  consideration  of  the 
plaintiffs  banding  to  the  defendants  the  captain's  order  in  the  defendants*  favor  for  the 
proceeds  of  the  cargo  of  his  late  ship,  ancf  a  letter  from  the  plaintiffs  to  those  who  had 
sold  the  cargo,  withdrawing  any  claim  on  account  of  P..)  the  defendants  would  hold 
themselves  accountable  for  the  plaintiffs*  as  the  agents  of  P.,  for  whatever  might  appear 
to  be  due  for  the  pro  rata  freight,  accordinj^  to  the  charter-party  entered  into  at  Cul* 
eutta  between  E.  and  the  captain.  The  plamtifis  performed  their  part  of  the  agreement, 
and  the  defendants,  in  consequence,  received  the  proceeds  of  the  salvage,  but  refused 
to  pav  the  pro  rata  freight : 
Held,  that  the  plaintiffs  were  entitled  to  recover  in  asaumpttit  on  the  agreement  of  July, 
1816,  the  amount  of  the  pro  rata  freight. 

AssuHPsiT.  The  declaration  stated,  that  before  the  making  of  the  agreement 
thereinafter  mentioned,  Prehn  was  owner  of  a  ship  called  Tlit  Patriarchy  where- 
^^''il  of  i/oAn  Wrentmore  was  master,  and  that  the  ship  *had,  at  Calcutta^  taken 
-'  on  board  a  cargo  of  goods,  to  be  carried  therein,  in  a  voyage  from  thence 
to  St,  Peteraburgh,  of  which  cargo  the  bills  of  lading  had  been  indorsed  to  the 
defendants,  and  a  charter-party  for  the  ship  in  the  voyage  had  been  entered  into 
between  Wrentmore  and  John  Embrey  ;  that  upon  making  the  agreement,  the 
ship,  with  the  cargo  on  board,  in  the  course  of  the  voyage,  had  been  wrecked 
and  cast  away  on  the  coast  of  Planders,  and  a  great  part  of  the  cargo  had  been 
saved,  and  delivered  into  the  possession  of  certain  persons  using  the  style  and 
firm  of  Messrs.  Be  Lea  Cluze  fy  Sons,  and  that  Wrentmore  had  a  claim  upon 
the  cargo  and  the  proceeds  thereof,  for  certain  freight, /jro  rata,  which  the  ship 
was  entitled  to.  The  declaration  then  set  out  the  agreement  of  the  12th  of 
Ju/yf  after  mentioned,  and  averred,  that  although  the  plaintifTs  handed  over  to 
the  defendants  fVrentmore^a  oider,  and  the  letter  from  the  plaintiffs  to  Messrs. 
De  Les  Cluze,  and  that  although  the  plaintiffs  had  produced  to  the  defandants 
the  charter-party,  and  the  sum  of  6000/.  appeared  to  be  due  for  the  pro  rata 
freight  to  which  the  ship  was  entided,  agreeable  to  the  charter-party,  and 
although  the  defendant  had  received  the  proceeds  of  the  cai^o,  to  the  amount 
of  30,000/.,  and  three  months  from  their  receiving  the  same  had  long  expired, 
the  defendants  had  never  paid  the  6000/.  so  due  for  pro  rata  freight. 

The  declaration  contained  other  counts  on  the  same  agreement  and  the 
money  counts.  Plea,  general  issue.  At  the  trial,  before  Park,  J.,  {London 
sittings  after  Hilary  term  last)  the  jury  found  a  verdict  for  the  plaintiffs 
for  4622/.,  subject  to  the  opinion  of  the  court,  upon  a  case,  of  which  the  follow- 
ing is  the  substance. 

Prehn,  who  is  a  merchant  resident  at  St,  Petersburgh,  was  owner  of  the 
ship  Patriarch,  which,  in  the  year  1815,  took  in  a  cargo  at  Calcutta,  to  be 
•^"ft!  carried  thence  *to  St,        teraburgh,  the  ship  being  to  touch  at  Ports- 

*^  -^  mouth  for  orders.  This  cargo  was  purchased  on  account  of  Prehn,  by 
Embrey,  his  supercargo  and  agent,  but  the  house  of  Fairlie,  Ferguson,  Sf  Co., 
of  CalaittOn  advanced  the  sum  of  26,000/.  towards  the  purchase  thereof,  and  of 
the  cargo  of  another  ship  belonging  to  Prehn,  and,  for  their  security,  bills  of 
lading  of  the  Patriarch's  cargo  were  made  out  and  signed  by  the  captain,  as 
**  Shipped  by  Fairlie,  Ferguaon,  ^  Co,,  on  account  of  Prehn,^*  to  be  delivered 
at  St,  Peteraburgh,  to  the  order  of  Fairlie,  Ferguson,  if  Co,,  or  their  assigns. 
The  words  *'  he  or  they  paying  freight,"  which,  in  the  bill  of  lading, 
immediately  followed  the  direction  for  delivering  to  the  order  of  Fairlie, 
Ferguaon,  4*  ^^'*  ^^^  struck  out  of  the  bill  of  lading  in  the  hands  of  the 
defendants,  and  also,  out  of  the  duplicate  of  the  bill  .of  lading  in  the  hands  of  the 
plaintiffs.  These  bills  of  lading  were  delivered  to  Fairlie,  Ferguaon,  ^  Co,, 
and  indorsed  and  transmitted  by  them  to  the  defendants,  their  correspondents  in 
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London,  carrying  on  trade  under  the  firm  of  Messrs.  Fairlie,  Bonham,  4*  Co, 
Before  the  ship  sailed  from  Calcutta^  a  memorandum  for  charter  was  entered 
into  between  Enibrey^  the  supercai^o,  acting  on  behalf  of  Prehn  and  Wrent' 
tnore^  the  captain  of  the  Patriarchy  whereby  it  was  agreed  that  she  should  be 
dispatched  with  a  complete  cargo,  consisting  of  sugar  and  cotton,  proceed  to 
St.  Petersburghy  and  there  deliver  the  same  to  the  order  of  the  freighter,  on 
being  paid  freight,  at  a  specified  rate,  for  the  entire  cargo  shipped  at  Calcutta 
on  the  vessel's  arrival  in  Russia  ;  one  half  on  unloading  and  right  delivery  of 
the  cargo  in  ready  money,  and  the  remainder  on  good  and  sufficient  bills  at  two 
months,  payable  in  St,  Petersburgh. 

The  ship,  with  the  cargo  on  board,  arrived  at  Portsmouth  on  the  15th  of 
March,  1816,  and  sailed  from  thence  *for  Antwerp  for  orders,  on  the  r^neiv 
18th  of  that  month.  On  proceeding  to  Antwerp,  she  was,  on  the  20th  ^ 
of  the  same  month,  totally  lost  on  the  coast  of  Flanders,  A  part  of  the  cargo, 
amounting  to  two  hundred  and  twelve  tons,  was  saved,  and,  with  the  assent  of 
JVrentmore,  taken  possession  of  by  Messrs.  De  Les  Ciuze  ^  Sons,  merchants 
at  Bruges,  who  immediately  sold  the  same  for  the  net  sum  of  13,300/.  In 
April,  1816,  the  defendants,  as  indorsees  of  the  bills  of  lading,  applied  to 
Messrs.  Be  Les  Cluze  for  the  proceeds  of  the  salvage,  but  the  plaintiffs  had 
put  a  stop  thereon  on  the  part  of  Prehn;  and  Wrentmore,  as  Prehh's  agent, 
claimed  a  lien  thereupon  forjoro  rata  freight,  for  the  part  of  the  cargo  saved. 

On  the  12th  of  July,  1816,  the  following  agreement  was  entered  into,  in  the 
form  of  a  letter  of  that  date,  addressed  by  the  defendants  to  the  plaintiffs ;  the 
said  instrument,  entitled  **  Memorandum  for  charter,*'  not  being  then  forth- 
coming, and  the  defendants  then  being  in  possession  of  the  bills  of  lading. 

•*  In  consideration  of  your  handing  to  us  captain  Wrentmore*s  order  in  our 
favor  for  the  payment  of  the  proceeds  of  the  cargo  of  his  late  ship  Patriarch, 
and  also  a  letter  from  yourselves  to  Messrs.  Be  Les  Cluze  j'  Sons,  withdraw- 
ing any  claim  on  account  of  Mr.  Prehn  of  St,  Petersburgh,  we  engage  and 
agree  to  hold  ourselves  accountable  to  you  as  the  agents  of  C,  L,  Prekiin 
Esquire,  for  the  sum  of  4252/.,  or  whatever  may  appear  to  be  due  for  the  pro 
rata  freight  the  said  ship  is  entitled  to,  agreeable  to  charter-party  entered  into 
at  Calcutta,  between  Mr.  John  Embrey  and  Captain  IVrentmore,  which  yon 
engage  to  produce,  and  which  freight  Captain  ffrentmore  claims  against  such 
proceeds ;  and  we  also  engage  and  agree  to  pay  you  the  further  sum  of  3896/. 
lis,  Qd.  being  the  difference  between  the  amount  of  a  bill  of  exchange 
for  25,033/.  8^.  Bd,,  drawn  by  Mr.  Embrey  on  you,  and  another  bill  of  exchange 
for  *687/.  10*.,  also  drawn  by  Mr.  Embrey  on  you,  and  the  sum  of  r^oxo 
30,000/.,  insured  by  us  on  the  said  caigo,  after  deducting  the  costs  of  ^ 
insurance ;  and  we  hereby  agree  to  pay  you  the  said  sum  of  4252/.,  or  such 
sum  as  may  be  due  as  aforesaid,  also  the  further  sum  of  3896/.  II 9.  9d,  within 
three  months  from  our  receiving  the  said  proceeds  from  Messrs.  Be  Les  Cluze 
^*  Sons,  and  the  recovery  of  the  insurance. 

•*  Signed, 

^Fairlie,  Bonham  fy  Co.'* 

*'P.  S.  It  is  hereby  understood,  that  the  sum  of  freight  above  mentioned 
will  be  paid  to  you  within  three  montlis  after  our  receiving  the  proceeds  of  the 
cargo,  and  the  sum  of  3,896/.  lis,  9d,,  claimed  for  Mr.  Prehn,  within  the  same 
period  after  the  insurance  is  recovered. 

**  Signed  as  above." 

In  pursuance  of  this  agreement,  the  plaintiffs  procured  and  handed  over  to 
the  defendants,  fFren/more'*.  order  in  their  favor  for  the  payment  of  the  proceeds 
of  the  salvage  of  the  cargo  of  the  late  ship  Patriarch,  of  which  the  following  is 
a  copy : 
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^'London,  JJprU  27ih,  1816. 


♦*  Messrs.  Dt  Les  Cluze  ^  Sons^ 

'^  Geiulemen, 
''  You  will  please  pay  the  proceeds  of  the  cargo  of  tlie  ship  Patriarchy  to 
Messrs.  Fairlie^  BotiJuim  ^  Co,,  or  their  order. 

**I  am,  ^nllemen, 

**  Your  most  obedient  servant, 

"J.  I'Vrtntmore,^* 

•a^g"!        *"We  hereby  certify,  that  the  above  is  the  signature  of  captain  /. 
^   fVrentmoret  late  of  the  ship  Patriarch, 

«« London,  12th  July,  1816. 
**i?.  and  JR.  Thornton  and  fFest:' 

The  plaintiflTs  also  handed  over  to  the  defendants,  a  letter  from  the  plaintiffs 
to  Messrs.  De  Les  Cloze,  withdrawing  any  claim  of  Prehn. 

By  virtue  of  the  above  order  and  letter,  the  defendants  on  the  20th  of  July, 
1816,  received  from  Messrs.  De  Lc»  Cluze  the  proceeds  of  the  salvage, 
amouniing  to  13,300/.:  the  above  instrument  entitled  '*  Memorandum  for  charter,'* 
was  the  only  instrument  in  the  nature  of  a  charter-party,  entered  into  at  Calcutta 
between  Embrey  and  •/.  ffrenfmore.  It  was  produced  by  the  plaintiffs  to  the 
defendants,  on  the  5th  of  February,  1817,  and  the  present  action  was  brought 
on  the  22d  o£  May,  1817.  According  to  the  rate  of  freight  specified  in  the  said 
instrument,  had  the  part  of  the  cargo  so  saved  been  delivered  at  St.  Petenburgh, 
the  freight  thereupon  would  have  amounted  to  5102/.  8«.;  the  expense  of  for- 
warding the  same  from  Bruges  to  St.  Petersbugh  by  another  vessel,  would 
have  been  480/.  Ss.,  bearing  the  sum  of  4622/.  as  tiie  pro  rata  freight  for 
carrying  the  goods  from  Calcutta  to  Bruges. 

The  question  for  the  opinion  of  the  court  was,  whether  the  action  could  be 
maintained.  If  the  court  should  be  of  opinion  that  the  action  could  be  main- 
tained, the  verdict  was  to  stand ;  otherwise  a  nonsuit  was  to  be  entered.  And, 
in  either  event,  the  case  was  to  be  turned  into  a  special  verdict,  if  the  court 
should  so  direct. 

Copley,  Serjt.,  for  the  plaintiffs,  in  the  outset  confined  himself  to  a  statement 
of  the  agreement,  and  the  action  which  had  been  brought  for  the  infringe- 
ment of  it. 

*S601  *^^^'«  Serjt.,  for  the  defendants.  The  plaintiffs  are  the  agents  of 
^  Prehn  the  owner,  and  if  he  cannot  maintain  the  action,  neither  can  they. 
The  defendants  represent  Fairlie,  Ferguson  ^  Co.  at  Calcutta,  the  mortgagees 
of  this  cargo,  purchased  there  by  money  borrowed  from  them  by  Prehn,  and 
secured  to  them  by  Prehn  by  indorsement  of  the  bills  of  lading.  The  words 
**he  and  they  paying  freight,"  are  struck  out  of  the  bills  of  lading:  the  goods 
being  consigned  to  the  mortgagee,  no  freight  is  to  be  paid  to  Prehn  the  owner 
and  mortgagor.  But  it  is  sought  to  make  the  mortgagee  pay  freight  by  means 
of  the  memorandum  for  charter,  to  which  the  defendants  were  not  privy,  the 
existence  of  which  was  not  known  to  them,  by  which,  in  fact,  Prehn  is  made 
to  contract  with  himself,  to  pay  himself  freight ;  and  which,  consequently,  is  no 
charter-party,  or  carta  partita,  from  the  want  of  two  contracting  parties.  On 
this  point,  therefore,  the  proof  of  the  allegation  in  the  declaration  fails.  Neither 
u  the  allegation,  that  fVrerUmore  had  a  claim  upon  De  Les  Cluze  for  his  pro 
rata  freight  substantiated.  Independently  of  the  absurdity  of  freight  being 
payable  by  an  owner  to  himself,  which  is  much  the  same  as  if  t^.  should  make 
a  lease  to  himself,  and  then  say  that  the  rent  was  payable  to  himself,  no  freight 
was  payable  in  this  case.  The  goods  were  wrecked  on  the  coast.  De  Les 
Cluze,  without  authority  from  the  defendants,  took  to  the  goods  saved,  and  sold 
them.  The  voyage  was  never  performed  according  to  tlie  terms  of  the  charter- 
party,  and  in  sucli  case,  uo  freiglit  arises  pro  rata  itineris.     [Gibbs,  C.  J. 
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That  was  decided  in  a  case  in  which  I  was  counsel  ;t  and  the  previous  case  of 
Hunter  v.  PrinsepX  is  to  the  same  effect.] 

*Neither  is  there  any  consideration  for  the  supposed  contract  which  is  (-,««! 
a  mere  nudum  pactum ;  for  the  mortgagees  by  the  bargain  made  in  ^ 
India,  were  entitled  to  have  the  cargo  brought  to  England  for  nothing,  and  the 
mere  performance  of  an  act  which  a  man  is  bound  to  perform  is  no  considera- 
tion, Harris  v.  ff^atson,  Peake,  N.  P.  C.  102,  Hilk  v.  Myrick,  2  Campb.  317. 
The  acrreement  is  only  to  pay  what  is  due,  and  none  is  due.  Until  the  plaintiffs 
pay  off  the  26,000/.,  the  defendants  have  a  right  to  the  possession  of  the  cargo. 

Copley  in  reply.  The  defendants  expressly  stipulate  to  pay  the  difference 
between  the  bills  drawn  by  Embrey  on  the  plaintiffs,  and  the  sum  of  30,000/. 
insured  by  the  defendants  on  the  cargo  after  deducting  the  costs  of  insurance. 
The  engagement  is,  for  the  defendants,  to  hold  themselves  accountable  for  the 
plaintiffs  as  the  agents  of  Prehn,  The  nature  of  the  instrument,  and  the 
defendants'  knowledge  that  Embrey  was  supercargo,  and  that  Wrentmore  was 
his  captain,  appear  on  the  face  of  the  agreement.  The  relative  situation  of  the 
parties,  therefore,  was  well  known  to  the  defendants.  The  objection  that  there 
was  only  a  **  memorandum  for  charter,"  and  no  charter-party  is  of  no  weight. 
A  dispute  existed,  and  the  parties  entered  into  the  agreemeat  to  avoid  litigation 
in  Antwerp;  the  existence  of  the  dispute  was  a  consideration  for  the  agree- 
ment, of  which  the  defendants  have  taken  the  benefit,  and  which  they  cannot 
now  abandon,  and  it  matters  not  what  the  previous  rights  of  the  parties  might 
have  been. 

In  the  case  of  Hunter  v.  Prinsep^  the  master  proceeded  without  orders  from 
any  of  the  parties  concerned,  but  it  ^does  not  appear  that  the  sale  by  De  r^qao 
Les  Cluze  was  without  the  consent  of  the  parties  concerned,  and  in  the  *- 
absence  of  a  statement  to  the  contrary,  their  consent  to  the  sale  must  be  pre- 
sumed. It  cannot  be  said  that  the  agreement  was  entered  into  in  ignorance  of 
what  was  done  in  India^  and  that  the  bills  of  lading  were  not  then  in  the  hands 
of  the  defendants,  for  those  bills  are  stated  to  be  in  their  possession. 

GiBBs,  C.  J.  This  is  an  action  by  Thorntons  and  fVest,  against  Fairlie 
and  three  others,  for  not  paying  to  the  plaintiffs  certain  sums,  which  the 
plaintiffs  say  that  the  defendants  by  their  agreement  with  the  plaintiffs,  under- 
took to  pay  to  them,  in  consideration  of  the  plaintiflfs  enabling  the  defendants  to 
recover  a  larger  sum  of  money ;  and  the  plaintiffs  say,  that  the  defendants  con- 
tenting themselves  with  so  much  of  the  agreement  as  put  a  larger  sum  of 
money  in  their  pocket,  withdrew  themselves  and  refused  to  pay  the  smaller  sum. 
Many  parts  of  the  case  are  involved  in  obscurity,  but  those  which  relate  to  the 
agreement  are  involved  in  none.  In  the  state  of  Europe^  as  it  existed  at  the 
time  of  this  transaction,  we  know  how  necessary  it  was,  that  the  apparent 
owners  of  property  on  the  seas,  should  hold  it  in  trust  for  others;  and  we  are 
likely,  therefore,  to  find  many  agreements  entered  into  at  that  time,  which  would 
have  had  no  existence  in  another  state  of  things.  We  find  Embrey^  the  agent  ^ 
of  Prehn,  making  a  charter-party  (for  a  charter-party  it  is,)  with  ff'rentmore  \ 

the  captain  of  Prthn*8  ship,  for  carriage  to  Europe  of  certain  goods  at  certain  ^^ 

stipulated  freight.  We  find  also  bills  of  lading  signed  for  goods  shipped  by 
Fairlie,  Ferguson,  ^  Co.,  on  account  of  Prehn,  deliverable  to  the  order  of 
Fairlie,  Bonliam,  ^  Co,,  of  London,  and  the  words  **  he  or  they  payitig  freight,'* 
struck  out.  With  what  *might  have  been  the  beneficial  interests  of  r«Q/*q 
parties  in  this  cargo,  we  are  not  acquainted:  but  we  know  that  the  ship  ■- 
sailed,  that  she  reached  Portsmouth,  sailed  thence,  was  cast  away,  that  a  con-^ 
sidorable  salvage  ensued,  which  got  into  the  hands  of  De  Les  Cluze,  and,  both 
Prehn  and  the  defendants  making  a  claim,  the  plaintiffs  put  a  stop  on  the 
defendants'  interest,  which  prevented  the  defendants  from  receiving  their  claim. 

t  Osgood  V.  Grontng,  2  Campb.  466. 

X  10  £a8t.  394.    Abbott  on  Shipping,  334.  4th.  ad. 
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The  defendants  might  have  contested  their  right  at  JIntwerpt  but,  dreading  that, 
they  agree,  tliat,  on  the  plaintiffs*  withdrawing  all  obstacles  to  their  receiving 
the  larger  sum,  they,  the  defendants,  will  pay  a  certain  sum  for  freight,  and 
they  enter  into  an  agreement  which  I  proceed  to  state.  It  recites  that,  so  early 
as  m^prif,  1816,  the  defendants  had  possession  of  the  bills  of  lading.  [Here, 
the  learned  judge  read  the  agreement.]  What  do  they  engage  to  do?  To  pay 
4,252/.,  or  whatever  may  be  due  for  the  pro  rata  freight,  according  to  the 
charter-party. 

It  does  not  look  from  this  statement  as  if  the  defendants  had  much  of  which 
to  complain ;  for,  if  they  did  advance  26,000/.,  they  received  30,000/.,  out  of 
which  they  were  to  pay  a  smaller  sum ;  but  I  do  not  rest  on  that. 

The  case  then  is  this :  here  is  a  property  in  the  hands  of  De  Les  Cluze,  on 
which  Prehn  and  the  defendants  make  claims.  The  defendants  had,  then,  been 
fir  four  months  in  possession  of  the  bills  of  lading :  they,  therefore,  knew  their 
nde,  and  might  have  brought  before  a  legal  tribunal  the  grounds  of  the  opposition 
n^ade  to  their  receiving  the  whole.  They  do  not  think  fit  so  to  do,  but  come, 
in  preference,  to  this  agreement.  In  order  to  remove  those  difficulties,  the 
defendants  purchase  their  removal  by  an  engagement,  if  they  were  permitted 
to  retain  the  whole,  to  pay  a  certain  sum  to  the  plaintiffs.  The  plaintiffs 
have  done  every  ihing  which  is  contained  in  the  agreement  on  their  side. 
»^RA1  *^''^^*^'*  claim  is  taken  off,  PVrentmore^s  claim  is  taken  off,  and  the 
J  defendants  receive  the  money  from  Dt  Les  Cluze,  But,  it  is  said,  there 
was  no  pro  rata  freight  due.  This  decision  leaves  that  question  untouched. 
The  defendants  might  have  contested  that  right;  but,  by  this  arrangement,  they 
alter  the  state  of  things,  and  subject  the  question,  if  now  material,  to  be  decided 
by  a  different  law.  It  is  said  that  the  defendants  only  agree  to  pay  so  much  as, 
according  to  strict  laWy  shall  be  due.  I  do  not  think  that  such  is  the  construc- 
tion of  the  contract:  I  think  it  clear,  on  the  language  of  the  agreement,  that  the 
parties,  on  what  previous  ground  I  know  not,  fully  agreed  among  themselves 
that  this  was  a  case  in  which  freight  pro  rata  accrued;  but,  not  having  the 
charter-party  with  them,  they  could  not  exactly  define  the  amount,  though  they 
guess  it  very  nearly. 

I,  therefore,  think  that  there  was  a  good  consideration  for  this  agreement,  and 
that  the  plaintiffs  are  entitled  to  recover. 

The  rest  of  the  court  concurred,  and  gave 

Judgment  for  the  plaintiffs. 

Lens,  Serjt.,  then  applied  to  have  the  case  turned  into  a  special  verdict.  The 
court  took  time  to  consider  the  application,  and,  on  a  subsequent  day,  stated 
their  opinion  that  there  was  no  ground  for  granting  it. 


•365]  RICHARD  CRAFTS  ©.  TRITTON. 

^  [2  Moore  411.  S.  C] 

A.  mortgaged  an  estate,  hie  sole  property  to  C,  by  an  indenture  in  which  B.  joined  A.  in 
charging  an  estate,  their  joint  property,  as  a  further  security ;  and  A.  and  B.  gave  their 
joint  bond  for  payment  ol  the  sum  advanced.  A,  afterwards,  by  deed,  to  which  B.  was 
no  party,  sold  the  estate,  his  sole  property,  to  D.^  who  covenanted  with  A.  to  pay  C. 
the  sum  advanced  on  mortgage  to  A,.,  and  to  indemnify  A  and  B.  from  the  payment  of 
it.  B.  was  called  on  by  C.  tor  payment  of  the  principal  and  interest  of  the  money  Irnt 
on  mortgage,  which  B,  accordingly  paid:  Held,  that  B.  was  not  entitled  to  recover  this 
sum  from  1).  in  an  action  against  him  for  money  paid  to  his  use. 

Assumpsit.     The  declaration  contained  counts  for  money  lent,  paid,  had  and 
Vol.  IV.— 24  a  2 
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received,  with  a  count  for  interest.  At  the  trial  before  Graham^  B.,  {Maidstone 
spring  assizes,  1818,)  the  following  facts  were  given  in  evidence.  By  indenture 
of  the  3d  of  December^  1808,  made  between  John  CrqfiSf  the  plaintiff,  and 
James  Lasei/^  John  Crafts  mortgaged  an  estate  of  which  he  was  sole  owner, 
to  Lasey  for  300/.  for  the  term  of  six  hundred  years,  and  in  the  same  indenture 
the  plaintiff  joined  John  Crafts  in  charging  an  estate,  of  which  they  were  jointly 
seised,  as  a  further  security  to  Lusty,  On  the  same  day  the  plaintiff  and  John 
Crafts  gave  a  joint  bond  to  Lasey^  conditioned  for  the  payment  of  the  300/. 
and  interest  by  John  Crafts^  and  due  performance  of  the  covenants  in  the  mort- 
gage deed.  By  indenture  of  the  24th  of  January^  1812,  made  between  John 
Crafts  dind  the  defendant,  reciting  the  indenture  of  mortgage;  that  there  was 
then  due  on  the  security  300/.  only;  that  the  defendant  had  contracted  with 
John  Crafts  for  the  purchaseof  his  estate  for  325/.;  and  that  it  had  been  agreed 
that  25/.  should  be  paid  by  the  defendant  to  John  Crafts^  and  the  remaining 
300/.  to  Lasey  in  discharge  of  the  mortgage  debt;  JoJin  Crafts  conveyed  the 
estate  to  the  defendant  in  fee,  and  the  defendant  covenanted  with  John  Crafts 
to  pay  to  Lasey  the  300/.,  and  also  to  indemnify  John  Crafts  and  the  plaintiff 
from  the  payment  of  tlie  *same  sum  and  interest.  In  the  year  1817,  r»oaa 
the  plaintiff,  being  called  on  by  Lasey  for  the  principal  and  interest  then  ^ 
due  on  the  mortgage  security,  paid  to  him  the  sum  of  308/.  8«.  10^.,  in  con- 
sequence of  the  defendant's  inability  to  pay  the  same.  For  this  sum  the  plain- 
tiff brought  the  present  action. 

For  the  defendant  it  was  urged,  that  this  action  was  not  maintainable,  as  the 
defendant  should  have  been  sued  on  his  covenant  of  indemnity,  on  which  alone 
he  was  liable.  Graham,  B.,  was  of  opinion  that  the  action  could  not  be 
sustained,  and  directed  a  nonsuit,  with  liberty  to  the  plaintiff  to  move  to  set 
it  aside,  and  have  a  verdict  entered.     Accordingly, 

Best,  Serjt.,  having  in  the  last  term  obtained  a  rule  nisi   to  that  effect. 

Lens,  Serju,  now  showed  cause  against  the  rule.  If  there  were  no  other 
remedy  by  which  the  plaintiff  might  be  ultimately  indemnified,  the  law  might 
assist  him  with  one,  and  enable  him  to  bring  his  action  for  money  paid.  But 
the  rule  only  applies  where  no  other  remedy  exists,  and  cannot  be  brought  to 
bear  on  this  case,  where  there  is  a  plain  remedy  on  the  covenant. 

Best,  in  support  of  his  rule.  It  will  not  be  disputed  that  the  defendant  ought  to 
pay  the  money  sought  to  be  recovered ;  and  the  most  simple,  most  direct, and  most 
convenient  course  is  to  permit  the  plaintiff,  who  ought  not  to  have  been  called 
on  to  pay,  but  who  has  paid  it,  to  recover  in  his  form  of  action.  If  a  remedy 
of  a  higher  nature  had  been  provided,  this  species  of  action  w^ould  have  been 
barred;  but  the  plaintiff,  who  is  no  party  to  the  deed  containing  the  covenant 
to  indemnify,  is  provided  with  no  remedy  of  a  higher  nature,  and  the  rule  of 
exclusion  has  never  been  carried  'further  than  to  cases  where  the  r^^aij 
plaintiff  has  himself  such  a  remedy,  as  in  Tou^saint  v.  Martinnant,  >-  ' 
2  T.  R.  100.  The  reason  of  the  thing  does  not  extend  to  the  case  where  one 
has  the  power  to  compel  another  to  sue  for  him.  Here  the  plaintiff,  being  no 
party  to  the  deed,  is  not  estopped,  but  let\  at  large  to  take  any  remedy  which 
the  law  gives  him :  if  he  had  taken  a  higher  security,  it  might  have  been 
construed  into  a  sort  of  contract  that  he  would  take  that  remedy  only  which  he 
had  elected. 

If  it  be  urged  that  the  plaintiff  has  paid  voluntarily  and  without  compulsion ; 
the  answer  is,  tliat  he  has  paid  under  a  liability.  He  was  not  bound  to  wait 
for  an  arrest,  or  to  wait  till  he  was  sued,  and  had  incurred  costs,  in  the  hopeless 
defence  of  an  action  for  a  sum  which  he  knew  he  was  bound  to  pay.  The 
payment  is,  then,  to  all  intents,  a  compulsory  payment,  and  comes  within  the 
case  of  Exalt  v.  Partridge,  8  T.  R.  308,  where  a  stranger,  whose  goods  were 
distrained  on  the  premises  of  another  for  rent  arrear,  was  obliged  to  pay  the 
rent  to  redeem  them.  Here  the  plaintiff'  has  been  compelled  to  pay  money  for 
the  defendant,  who,  but  for  the  plaintiff,  must  have  paid  it ;  the  defendant  is 
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thereby  relieyed  fromihe  payment,  and  reaps  immediate  ad  van  tige;  the  money, 
therefore,  has  been  compulsorily  paid  by  the  plaintiff,  strictly  for  the  use  of  the 
defendant,  who  is  liable  to  the  plaintiif  under  the  present  form  of  action. 

GiBBS,  C.  J.  My  brother  Bestn  has  argued  this  question  with  great  ingenuity 
and  perspicuity,  and  has  given  great  effect  to  his  argument,  by  confining  him- 
self absolutely  to  the  material  points  of  the  case.  I  think  it  necessary  to  go 
through  his  propositions,  in  order  to  show  where  we  agree  with  him  and  where 
•3681  ^®  ^ifl^r  ^rom  *him.  In  this  case,  originally,  Richard  and  John  Crafts 
^  were  sureties  to  Lusey  for  payment  to  him  of  the  sum  of  300/.  by  John 
Crafts^  and  two  mortgages,  (or  rather  a  mortgage  on  an  estate,  the  sole  property 
of  «A>/m,  and  on  an  estate  the  joint  property  of  Richard  and  John,)  were  given. 
If  Richard  had  paid,  he  would  have  paid  as  surety  for  John.  Without  deciding 
the  point,  I  am  much  inclined  to  go  thus  far  with  my  brother  J^est,  in  agreeing, 
that  it  John  had  merely  transferred  to  TVition,  the  defendant,  his  interest  in  the 
estate,  which  was  subject  to  John*8  debt  to  Lasey,  he  would  by  his  own  con- 
duct, have  substituted  Tritton  for  himself,  and  made  Richard  the  surety  for 
Tritton;  and  that,  if  Richard  had  been  forced  to  pay,  he  would  have  paid  as 
surety  for  Tritton,  who  ought  to  have  paid.  But  this  proposition  is  founded 
on  the  supposition  that  John  Crafts  placed  Tritton  precisely  in  his  place, 
whereas  this  case  is  widely  different.  Tritton  purchased  from  John  Crafts  ; 
he  might  have  taken  his  conveyance  without  any  intercourse  with  Laseij,  and 
if  he  had  been  inclined  to  deal  with  Lasty,  he  might  have  dealt  with  him  on  his 
own  terms.  But  Tritton  enters  into  a  specific  obligation  by  his  purchase-deed : 
he  is  bound  by  that;  and  he  confines  himself  to  that  specific  liability,  which  he 
by  his  deed  has  created,  namely,  to  a  covenant  by  himself  with  John  Crafts, 
on  behalf  of  John  Crafts,  and  also  on  behalf  of  Richard  Crafts  ;  and  the  only 
remedy  to  which  Rithard  Crafts  can  have  recourse,  is  an  action  by  John 
Crafts  upon  that  covenant.     The  rule  must,  therefore,  be  discharged. 

Rule  discharged. 


•369]  *HURRELL  v.  WINK. 

[2  Moore.  417.    S.  C] 

Jirplevin.  The  defendant  avowed  the  taking,  as  overseer  of  the  poor,  under  stat.  43  Elt%, 
by  virtue  of  a  distress  warrant  for  an  aggregate  sum  due  on  seven  several  rates,  six  of 
which  were  confirmed  on  appeal,  on  the  ground  of  the  appellant  not  being  in  sufficient 
time,  the  other  being  then  (quashed  bv  consent.  It  did  not  appear  that  any  precise 
demand  had  been  made  previously  to  the  issuing  of  the  warrant.  The  jury  found  a  ver- 
dict for  the  defendant  for  the  aggregate  sum  of  the  six  rates,  deducting  the  amount  of 
the  other.  The  court  set  aside  iliis  verdict,  and  directed  a  verdict  for  the  plaintiff,  hold* 
ing  that  this  case  was  to  be  distinguished  from  the  case  oi  a  distress  for  rent,  and  that 
a  precise  demand  was  neccssarv  previous  to  the  issuing  of  the  warrant  of  distress,  con- 
trary to  the  opinion  of  Woodt  ^.,  before  whom  the  cause  was  tried. 

liurrtU  was  rated  to  the  poor  o(  R.    In  the  tirst  rate,  after  the  statement  of  the  rental, 

the  description  was  "  late  HurrclV$t  now ;'*  and  in  the  subsequent  rates,  "laie 

Hamuel  Hurrell:"  Held  sufficient  by  Wood^  B.,  at  Nisi  Priua. 

Replevin.  The  defendant  avowed,  as  overseer  of  the  parish  of  Rauteight 
that  the  goods  were  taken  in  distress,  under  stat.  43  Eliz.  c.  2.  Plea,  de  inju* 
ria.  At  the  trial,  before  fVood,  B.,  {Essex  Lent  assizes,  1818,)  the  following 
facts  were  proved.  On  the  9th  of  January,  1817,  a  distress- warrant  was  signed 
by  tlie  magistrates,  directed  to  the  churchwardens  and  overseers  of  the  poor  of 
the  parish  of  Rayteigh,  for  distraining  the  goods  of  the  plaintiff  for  the  sum  of 
104/.  179.«  being  the  aggregate  amount  of  seven  several  poor-rates.     On  the 
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execution  of  this  warrant  the  plaintiiT  replevied ;  and  at  the  Epiphany  session, 
1817.  the  plaintiff  entered  and  respited  his  appeal  against  the  said  rates,  and 
gave  notice  for  trial  at  the  Easter  session  following,  when  he  was  obliged  to 
abandon  his  appeal  against  the  first  six  rates,  on  tlie  ground  of  not  being  in  time 
for  appealing;  and  the  respondents  then  consented  that  the  last  rates  should  be 
quashed,  on  the  ground  of  non-occupancy  by  the  plaintiff  at  the  time  of  the 
allowance  of  the  rate.     In  tlie  first  rate,  aAer  the  rental,  the  premises  were 

rated  as  '*  late  HurrelPs,  now ;*'  and  in  the  subsequent  rates,  as 

**  late  Samuel  Hurrell;**  and,  at  the  trial  of  the  cause,  the  counsel  for  the  plain- 
tiff objected,  *tirst,  that  the  plaintiff  ought  to  have  been  named  in  the  r«q«/) 
rate;  but  Wood,  B.,  on  the  authority  of  Rex  v.  Painswick.i  overruled  *- 
this  objection.  The  second  objection  was,  that  tlie  warrant  of  distress  was 
bad,  on  account  of  its  being  a  warrant  lo  levy  for  the  aggregate  amount  of  seven 
rates,  (the  last  of  which  was  quashed,  on  appeal  after  the  distress,)  whereas 
there  should  have  been  a  distinct  warrant  for  each  rate.  Rex  v.  Newcomb,  4 
T.  R.  368,  and  Forty  v.  Itnbtr,  6  East,  434,  were  cited ;  but  the  case  most 
relied  on  by  the  plaintiff  was  that  of  Milward  v.  Coffin,  2  W.  Bl.  1330,  Wood, 
B.,  having  expressed  his  opinion  in  disfavor  of  the  objection,  and  having 
declared  that  he  could  not  distinguish  this  case  from  the  case  of  a  distress  for 
rent,  (where,  if  tiie  rent  due  be  less  than  the  sum  for  which  the  avowry  is  made, 
such  avowry  is  not  vicious,)  the  jury  found  a  verdict  for  the  defendant  for  the 
sum  of  03/.  49.,  being  the  remainder  of  the  amount  of  the  aggregate  rates,  after 
deducting  the  last  of  them.  The  learned  judge  having  reserved  the  last  point 
for  the  opinion  of  this  court, 

Bentn  Serjt.,  in  the  last  term,  obtained  a  rule  nisi  to  set  aside  tlie  verdict, 
and,  instead  thereof,  to  enter  a  verdict  for  the  plaintiff.     And  now, 

Lens,  Serjt.,  showed  cause.  One  warrant  of  distress  for  the  aggregate 
amount  of  several  duties  imposed  by  different  acts  of  parliament,  each  giving  a 
power  of  distress,  is  legal,  Patckett  v.  Bancroft,  7  T.  R.  367.  Since  the 
statute  11  G.  2.  c.  19.,  there  has  been  no  case  wiiere,  if  it  turned  out  that  less 
rent  was  due  than  the  defendant  had  avowed  for,  he  has  not  been  holden  to  be 
entitled  'to  recover  for  so  much  as  was  due;|  a  distress  for  poor-rates  is  r«q«»i 
analogous  to  a  distress  for  rent;  and  the  defendant  having  avowed  for  ^ 
the  whole  seven  rates,  is  entitled  to  a  verdict  for  six. 

Best,  Serjt.,  in  support  of  his  rule,  was  stopped  by 

The  court,  who  held,  that  this  case  was  to  be  distinguished  from  the  case  of 
a  distress  for  rent;  and  that  the  party  rated  was  entitled  to  a  precise  demand 
of  the  sum  actually  due  for  the  poor-rate,  previously  to  the  issuing  of  the  war- 
rant of  distress.  As  no  such  demand  appeared  to  have  been  made  in  this  case, 
they  made  the  rule 

Absolute. 

t  2  Nolan,  110.  3d  edition.    Burr,  S.  C.  4G5. 

}  By  Ellenborough,  C.  J.  Forty  v.  Imber,  6  East,  43^ 
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(IN  THE  EXCHEQUER  CHAMBER.) 


SOLLY  V.  WEISS. 

[2  Moore  420.  S.  C] 

Attumptit  inK.  B.  that  jB.  was  indebted  to  A.  in  a  certain  eum  for  certain  commission 
and  reward  doe,  and  of  right  payable  from  B.  to  A.,  for  and  in  respect  of  A.,  at  B.*9 
request,  haying  guaranteed  the  payment  of  divers  goods  by  A.  before  then  sold,  as  B.'m 
factor  to  third  persons,  and  that,  m  consideration  thereof,  B.  afterwards  promised  to 
pay  A.  the  said  sum.     Verdict  for  ^.,  and  judgment  thereon. 

The  court  {Cam.  Scaceh.)  affirmed  the  judgment  on  error. 

Weiss  sued  Solly  in  K.  B.  in  aammpsiij  and,  after  having  declared  against 
him  in  ttie  four  first  counts,  for  work  and  labor  as  his  factor  or  agent,  in  selling, 
purchasing,  shipping,  stowing,  and  keeping  in  warehouses  divers  goods  and 
merchandises,  averred  in  the  fifth  count  that  he  was  indebted  to  him  in  a  cer- 
*a721  ^^^  ^^^9  ibr  certain  commission  and  reward  due,  and  of  *right  payable 
-1  from  Solly  to  fVeisa^  for  and  in  respect  of  PFeisa^  at  the  like  special 
instance  and  request  of  Solly,  having  guaranteed  the  payment  of  divers  goods 
and  merchandises  by  him  before  then  sold,  as  the  factor  and  agent  of  f'f'eisSt  to 
divers  persons;  and  that,  being  so  indebted,  Solly,  in  consideration  thereof, 
afterwards  undertook  and  faithfully  promised  to  pay  the  same.  Counts  for 
interest  and  the  money  counts.  Plea,  general  issue.*  At  the  trial  the  jury 
found  a  verdict  for  JVeisa;  and  judgment  was  signed  accordingly. 

Solly  assigned  for  error,  that  no  certain  or  sufficient  consideration  was  stated 
in  the  fifth  count  of  the  declaration  for  the  promise  and  undertaking  of  Solly, 
therein  supposed  to  have  been  made,  and  that  the  fifth  count  was  wholly  insuf- 
ficient and  informal,  in  not  stating  how  and  in  what  manner  or  to  whom  fVeiss 
guaranteed  the  payment  therein  mentioned,  and  that  the  consideration  stated  in 
the  fifth  count  was  not  sufficient  to  support  the  said  promise,  and  that  the  said 
fifth  count  was  in  other  respects  too  general  and  uncertain,  and  informal. 

Joinder  in  error. 

Toddy,  for  the  plaintiff  in  error.  The  consideration  in  indebitatus  asBump' 
iU  must  always  be  executed.  When  the  consideration  stated  is  merely  an 
engagement  or  promise  by  the  plaintiff,  it  is  not  an  executed  consideration ;  nor 
vf'Al  indetitatus  assumpsit  lie  on  mutual  promises;  Hard^s  case,  1  Salk.  23. 
The  having  guaranteed  the  payment  of  goods,  is  merely  the  having  made  an 
engagement  or  promise  in  the  nature  of  guarantee,  and  no  commission  or  reward 
18  necessarily  due  for  having  so  guaranteed.  If  it  be  said  that,  by  the  agree- 
*3731  ^^^^  in  ^he  present  case,  it  was  stipulated  *that  something  should  be 
-J  paid  for  the  guarantee,  it  shows  clearly  that  this  agreement  should  be 
stated.  In  Wise  v.  fftse,  2  Lev.  52,  an  executor  declared  in  assumpsit  that 
the  defendant,  being  indebted  to  the  testator  20/.  ^tios  iUi  solvisse  debuit  securi' 
dum  agreamentum  inter  eos  habiV,  promised  to  pay,  and,  after  verdict  upon 
non-assumpsit  judgment  was  stayed ;  *'  for  this  is  no  more  than  a  general  inde- 
bitatus  assumpsit,  because  it  does  not  appear  what  the  agreement  was,  by  deed 
or  witliout  deed,  by  obligation,  or  how ;"  and  in  Hibbert  v.  Courthope,  Carth. 
276,  the  reason  why  the  plaintifl*  is  bound  to  show  wherein  the  defendant  is 
indebted,  is  given,  viz.  that  it  may  appear  to  the  court  that  it  is  not  a  debt  on 
record  or  specialty.  But  what  the  agreement  was  here,  to  whom  it  was  made, 
and  whether  it  was  extended  to  the  whole  value  or  to  a  part  only  of  the  goods 
is  quittf  uncertain.  In  Caruthers  v.  Graham,  14  East,  678,  the  count  stated 
that  the  defendants  were  indebted  ^  for  certain  commissions  before  that  time, 
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and  then  due  and  payable;"  here  it  is  stated,  "  for  certain  commission  and 
reward  due  and  of  right  payable,"  without  saying  when ;  nor  is  there  any  sub- 
stantial consideration  stated  to  support  this  count. 

Campbell^  contra,  stopped  by  the  court.  , 

GiBBS,  C.  J.  In  the  tifth  count  of  this  declaration  it  is  stated,  that  the  defend- 
ant below  was  indebted  to  the  plaintiff  below  in  a  certain  sum,  for  certain  com- 
mission and  reward,  due  and  of  right  payable  from  the  defendant  below  to  the 
plaintiff  below,  for  and  in  respect  of  the  plaintiff  below  having  guaranteed  the 
payment  of  divers  goods,  &c.  by  him  before  then  sold,  as  the  factor  and  agent 
of  the  defendant  below,  to  divers  persons,  at  his  request;  and  that,  in  consid- 
eration thereof,  the  defendant  *below  promised  to  pay  to  the  plaintiff  r«q.vi 
below  the  said  sum.  We  think  that  this  count  is  sufficient  in  law.  A  ^  * 
factor  is  entitled  to  his  commission,  immediately  upon  effecting  the  sale,  and 
upon  the  promise  stated  in  the  count,  the  commission  became  payable.  In 
Caruthcrs  v.  Gra/uirn,  the  same  point,  or  one  similar  in  principle,  has  arisen, 
and  though  it  is  not  stated  here,  in  terms,  as  in  that  case,  to  whom  tiie  guarantee 
was  given,  it  is  stated  here,  that  the  plaintiff  below  sold  the  goods  as  factor  to 
the  defendant  below ;  and  it  is  clear,  from  the  context,  that  the  plaintiff  below 
gave  the  guarantee  to  the  defendant  below. 

Judgment  affirmed.t 

t  [See  note  to  the  American  edition  of  4  Barn.  &  Aid.  271,  Moj/or,  ^.  of  Jieading  ▼ 
Clarke.] 


*ANTHONY  HILL,  v.  THOMPSON  and  FORMAN.        [»375 

[2  Moore  424.    S.  C] 

A  patent  had  been  obtained  for  '*  the  invention  of  certain  improvements  in  the  smelting 
and  working  of  iron;"  and  the  patentee,  in  his  specification,  declared,  that  his  improve- 
ments consisted  in  certain  processes  thereinafter  set  forth,  by  which  the  iron  contained 
in  slags  or  cinders,  produced  from  the  several  furnaces,  was,  by  smelting,  brought  into 
the  Slate  of  bar  iron,  (whether  all  the  sorts  of  the  said  slags,  or  any  of  them,  were  mixed 
together  and  used,  or  whether  all  the  sorts  of  the  said  slags,  or  any  one  or  more  of  them, 
were  compounded  with  iron  stones  or  iron  ores,  or  with  both  of  them ;  whether  ail 
the  said  several  compounds  were  used  together,  or  whether  only  one  or  more  of  them 
were  used,}  and  further,  in  the  use  and  application  of  lime  to  iron  subfsoqucntly  to  iho 
operation  of  the  blast-furnace,  whereby  that  quality  in  iron  called  **cold  short"  was 
preveiited.  The  patentee  then  declared,  that  in  the  sineliing  be  used  a  mixture  of  lime 
and  mine  rubbish,  and  stated  their  proportions  and  also  the  various  processes,  compounds, 
and  proportions  used  in  (hedifFereni  furnaces  in  the  smelting  and  working;  and  further 
declared  that  he  had  discovered  that  the  addition  of  lime  or  limestone,  or  orher  sub- 
stances consisting  chiefly  of  lime,  and  free,  or  nearly  irce,  from  any  ingredient  known 
to  be  hurtful  to  the  quality  of  iron,  would  sufficiently  prevent  or  remedv  that  quality  ia 
iron  called  cold  shorty  and  would  render  such  iron  more  tough  when  cold. 

On  the  trial  of  an  action  for  the  infringement  of  this  patent,  it  appeared  that  iron  had  be* 
fore  been  extracted  from  slags,  that  it  had  been  previously  aiscovered,  and  even  pub* 
lished,  thot  the  application  of  lime  would  prevent  the  quality  c^Wa A  cold  thort^  that  such 
application  had  been  used  for  that  purpose  in  an  extensive  iron  work  for  a  scries  of 
years,  previous  to  the  date  of  the  patent ;  and  that  the  defendants  had  not  worked  ac- 
cording to  the  processes,  compounds,  and  proportions  described  in  the  specification,  for 
that  they  frequently  varied  the  proportions,  and,  in  one  instance,  omitted  one  of  the  in- 
gredients altogether,  with  an  equally  successful  result:  Held,  by  three  judges,  GUIs, 
C,  J.,  ahBcnte,  that  there  had  been  no  infringement,  and  that  the  patent  was  void,  the 
invention  claimed  not  being  new. 

This  was  an  action  directed  by  the  Lord  Chancellor,  3  Merrivale^  622,  to 
ry  the  validity  of  a  patent  for  *'  the  invention  of  certain  improremenis  in  the 
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smelting  and  working  ofiron,*'  granted  to  the  plaintiflf  28th  of  7t//y,  1814.  Tiia 
decIaratioQ  charged  the  defendant  with  the  infringement,  in  various  counts,  in 
a  variety  of  ways.  Plea,  general  issue.  At  the  trial  before  Dallas,  J.,  [PVtst' 
*^7B1  ^^^^^^  sittings,  after  Michaelmas  term  last,)  the  *pl:untifr*s  specifica- 
^  tion,  dated  25th  of  January,  1813,  was  proved,  which,  after  reciting 
the  patent  in  the  usual  way,  proceeded  as  follows : 

**  I,  the  said  ArUhony  Hill,  do  hereby  declare  that  the  nature  of  my  said 
invention,  and  manner  of  performing  the  same,  are  fully  described  and  ascer- 
tained in  manner  following,  that  is  to  say,  my  said  improvements  do  consist  in 
the  manipulations,  processes,  and  means  hereinafter  described  and  set  forth, 
and  by  which  the  iron  contained  in  the  several  sorts  of  slags  or  cinders,  pro- 
duced in  or  obtained  from  the  refinery  furnace,  the  puddling  furnace,  and  the 
balling  or  reheat irig  furnace,  and  which  are  produced  in  consequence  of  or  by 
or  during  the  operations  of  rolling,  or  by  any  treatment  to  which  the  crude 
or  pig  iron  of  the  blast  furnace  mmf  be  or  is  usually  subjected,  in  order  to  twi- 
prove  or  alter  the  quality  of  the  same,  is  by  smelting  or  wording  made  into 
or  brought  into  the  stale  of  bur  iron,  whether  only  one  of  the  said  several  sorts 
of  slags  or  cinders  be  used,  or  whether  all  the  said  sorts  of  the  said  slags  or 
cinders,  or  any  of  the  said  several  sorts  of  them,  be  mixed  together  and  used, 
or  whether  all  the  said  sorts  of  the  said  slags  or  cinders,  or  any  one  or  more 
of  tiie  said  sorts  of  them  be  compounded  with  iron  stones  or  iron  ores,  or  with 
both  of  them,  whether  all  the  said  several  compounds  be  used  together,  or  whe- 
ther only  one  or  more  of  the  said  several  compounds  be  usetl,  or  whether  only 
one  of  the  several  sorts  of  crude  or  pig  iron  obtained  from  the  said  slags  or  cin- 
ders, or  the  aforesaid  mixtures  of  them  be  used,  or  whether  all  or  any  of  the 
said  several  sorts  of  cnide  or  pig.  iron  be  mixed  or  used  together,  or  whether 
they  or  any  one  or  more  of  them  be  mixed  with  any  one  or  more  sort  or  sorts 
of  any  other  crude  or  pig  iron  and  used,  or  whether  only  one  of  the  several 
sorts  of  cnide  or  pig  iron  obtained  from  all  or  any  or  either  of  the  said  com- 
*377 1  P^^'^^^  *^^  ^^^  ^''^^^  a\Ags  or  cinders  with  iron  stones  or  ores  be  used, 
'  or  whether  all  or  any  of  the  said  last-mentioned  several  sorts  of  crude 
or  pig  iron  be  mixed  and  used  together,  or  whether  they  or  any  one  or  more 
of  them  be  mixed  with  any  one  or  more  sort  or  sorts  of  any  other  crude  or  pig 
iron  and  used  ;  or  whether  all  or  any  or  either  of  tlie  aforesaid  sorts  of  crude 
or  pig  iron  be  compounded  and  used  with  refined  metal  obtained  from  the  said 
slags  or  cinders,  or  from  the  said  mixtures  thereof,  or  from  the  said  compounds 
of  the  said  slags  or  cinders  with  iron  stones  and  ores,  or  with  the  refined  metal 
of  any  other  iron,  or  where  only  one  of  the  several  sorts  of  refined  metal  obtained 
from  the  said  slags  or  cinders,  or  from  the  said  mixtures  thereof,  or  from  the 
baid  last-mentioned  compounds  be  used,  or  whctiier  all  or  any  of  the  said  last- 
mentioned  refined  metals  be  mixed  and  used  together,  or  whether  they  or  any 
one  or  more  of  them  be  mixed  with  any  one  or  more  sort  or  sorts  of  refined 
nie'ial  of  any  other  iron  and  used,  or  whether  only  one  of  the  several  sorts  of 
puddled  iron  obtained  from  the  said  slags  or  cinders,  or  from  the  said  mixtures 
thereof,  or  from  the  said  last-mentioned  compounds  be  used,  or  whether  all  or 
any  of  the  said  last-mentioned  puddled  irons  be  mixed  and  used  together,  or 
whether  they  or  any  one  or  more  of  them  be  mixed  with  any  one  or  more  sort 
or  sorts  of  any  other  puddled  iron  and  used.  And  that  my  said  improvements 
do  further  consist  in  the  use  and  application  of  lime  to  iron  subsequently  to  the 
operations  of  the  blast-furnace,  whereby  that  quality  in  iron  from  which  the  iron 
is  called  ^  cold  short,"  howsoever  and  from  whatever  substance  such  iron  be 
obtained,  is  sufTicienUy  prevented  or  remedied,  and  by  which  such  iron  is  ren- 
dered more  tough  when  cold.  And  I  do  further  declare,  that  in  the  said  smelt- 
ing and  working,  I  do  use  a  mixture  of  lime  or  limestone,  and  of  the  substance 
«^7Rl  ^^  which  the  '^iron  stones  are  generally  found,  and  which  is  known  in 
-'  South  ^Pales,  by  the  name  of  mine  rubbish,  whether  raw  or  calcined, 
cousistingy  by  weight,  of  about  six  parts  of  good  limestone  lo  five  parts  of  raw 
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mine  rubbish,  which  said  mixture  I  do  apply  together  with  the  other  materials 
operated  upon  in  the  blast-furnace  for  the  purpose  of  producing  a  fusible  cinder, 
and  that  the  proportions  of  the  said  limestone  and  mine  rubbish  composing  the 
said  mixture  may  be  varied,  witiiout  materially  impairing  the  beneficial  eBects 
thereof.     And  tliat  in  smelting  and  working,  by  the  usual  working  of  the  blast- 
furnace, all  or  any  or  either  of  the  said  sorts  of  the  said  slags  or  cinders,  or 
the  aforesaid  mixtures  of  them,  or  all  or  any  or  either  of  the  said  compounds 
thereof,  with  iron  stones  or  ores,  when  such  slags  or  cinders  or  compounds  last- 
mcnlioned  are  known  by  assay  or  otherwise  to  be  capable  of  affording  cnide  or 
pig  iron  to  the  amount  of  50  per  cent,  or  thereabouts,  by  weight,  I  do,  in  order 
to  make  one  charge,  take  and  use  eighteen  cubic  feet  by  measure,  or  about  four 
hundred  and  fifty  pounds  by  weight,  of  coke,  and  from  three  hundred  pounds 
to  four  hundred  and  twenty  pounds  of  the  said  slags  or  cinders,  or  the  said  last- 
mentioned  mixtures  and  compounds,  and  from  seventy  pounds  to  nine!y-ii%-e 
pounds  of  tlie  said  raw  mine  rubbish,  and  from  one  hundred  and  eighty  pounds 
to  two  hundred  and  forty  pounds  of  the  said  limestone,  or  from  one  hundred 
and  ten  pounds  to  one  hundred  and  forty-five  pounds  of  lime,  which  charge  I 
do  repeat,  according  to  the  usual  manner  of  filling  and  working  the  blast-fur- 
nace.    But  that,  when  the  said  slags  or  cinders,  or  the  last-mentioned  mixtures 
or  compounds,  which  are  known  by  assay  or  otherwise  to  contain  respectively 
either  more  or  less  than  fiO  per  cent.,  by  weight,  of  crude  or  pig  iron,  are  re- 
quired to  be  smelted  and  worked  by  the  usual  working  of  the  blast-furnace,  it 
will  be  necessary,  in  order  to  produce  the  best  effect,  that  the  quantity  and  pro- 
portions thereof,  and  of  the  limestone  and  raw  mine  rubbish  to  be  made  use  of 
m  the  charge  as  aforesaid,  *should  be  varied ;  and  that,  as  a  general   rt9<7n 
rule  of  practise  to  be  adopted  and  followed,  I  do  declare  that  1  do  mix   ^ 
all  or  any  or  either  of  the  said  sorts  of  the  said  slags  or  cinders  with  raw  mine 
rubbish  if  required,  or  I  do  mix  all  or  any  or  either  of  the  said  last-mentioned 
compounds  with  raw  mine  rubbish  if  required,  until  the  crude  or  pig  iron  con- 
tained in  either  of  such  aggregate  mixtures  shall  amount  to  40  per  cent,,  or  less 
than  40  per  cent,  if  so  wished,  and  then,  in  order  to  constitute  a  charge,  I  do 
take  from  either  or  both  of  such  aggregate  mixtures  from  three  hundred  and 
fifty  pounds  to  five  hundred  and  6fty  pounds  in  the  whole,  and  eighteen  cubic 
feet  by  measure,  or  about  four  hundred  and  fifty  pounds,  by  weight,  of  coke ; 
and  I  do  flux  the  whole  by  adding  six  parts,  by  weight,  of  limestone  for  every 
five  of  such  parts  of  the  raw  mine  rubbish  as  may  have  been  used  for  the  pur- 
pose last  before-mentioned,  and  I  do  add  so  much  more  lime  or  limestone,  as 
may  be  known  by  assay  or  otherwise,  to  be  required  to  produce  a  fusible  cin- 
der.    And  further,  that  it  will  be  advisable  to  reduce  the  said  slags,  or  the  said 
mixtures  of  the  said  slags  or  cinders,  or  the  said  compounds  of  the  said  slags 
or  cinders  with  the  said  iron  stones  and  ores,  and  the  limestone  and  raw  mine 
rubbish  aforesaid,  previous  to  their  being  put  into  the  blast-furnace,  to  about  the 
size  at  whicli  materials  are  commonly  used  in  the  blast-furnace.     And  further, 
I  do  draw  oft*  from  the  blast-furnace  the  crude  or  pig  iron  afforded  by  the  said 
slags  or  cinders,  or  by  the  said  last-mentioned  mixtures  or  compounds.    .And  I 
do  make  the  several  sorts  of  crude  or  pig  iron  obtained  from  the  said  slags  or 
cinders,  or  from  the  said  last-mentioned  mixtures  or  compounds  into  bar  iron, 
by  puddling,  reheating  and  rolling,  compressing  or  hammering,  or  by  refining, 
puddling,  reheating  and  rolling,  compressing  or  hammering,  whether  only  one 
of  the  said  several  sorts  of  crude  or  pig  iron  be  used,  or  whether  all  or  any  of 
the  said  several  *sorts  of  crude  or  pig  iron  be  mixed  and  used  together,   r«qQ^ 
or  whether  they  or  any  one  or  more  be  mixed  with  any  one  or  more   ■- 
sort  or  sorts  of  any  other  crude  or  pig  iron,  and  used ;  or  whether  all  or  any 
or  either  of  the  aibresaid  sorts  of  crude  or  pig  iron  be  compounded  and  used 
with  refined  metal,  obtained  from  the  said  slags  or  cinders,  with  iron  stones  or 
ores,  or  witli  the  refined  metal  of  any  other  iron,  and  used ;  or  whether  only 
one  of  the  several  sorts  of  refined  metal  obtained  from  the  said  slags  or  cinders^ 
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or  from  the  said  mixtures  thereof^  or  from  the  said  last  mentioned  compounds,  be 
used,  or  whether  all  or  any  of  the  said  last-mentioned  refined  metals  be  mixed  and 
used  together,  or  whether  they  or  anyone  or  more  of  them  be  mixed  with  anyone 
or  more  sort  or  sorts  of  refined  metal  from  any  other  iron,  and  used ;  or  whether 
only  one  of  the  several  sorts  of  ])uddled  iron,  obtained  from  the  said  slags  or  cin- 
ders, or  from  the  said  mixtures  thereof,  or  from  the  said  last-mentioned  compounds, 
Le  used;  or  whether  all  or  any  of  the  said  last-mentioned  puddled  iron  be  mixed 
and  used  together;  or  whether  they  or  anyone  or  more  of  them  be  mixed  with  any 
one  or  more  sort  or  sor:s  of  any  other  puddled  iron,  and  used.  And  I  do  farther  de- 
clare, that  I  have  di^f  covered  that  the  addition  of  lime  or  limes  fane,  or  other  sub' 
tanees  consisting  chiefly  oflime^  and  free  or  nearly  free  from  any  ingredient 
knoum  to  be  hurtful  to  the  quality  of  iron^will  sufficiently  prevent  or  remedy  that 
quality  in  iron  from  which  the  iron  is  called  cold  sfiorty  and  will  render  such  iron 
more  tough  when  cold;  and  I  do,  for  this  purpose,  if  the  iron,  howsoever  and 
from  whatever  substance  the  same  may  have  been  obtained,  be  expected  to  prove 
cold  short,  add  a  portion  of  lime  or  limestone,  or  of  the  other  said  substances, 
of  which  the  quantity  must  be  regulated  by  the  quality  of  the  iron  to  be  operated 
upon,  and  by  the  quality  of  the  iron  wished  to  bo  produced;  and  I'lirther, 
*^an   *^^^  ^^^  ^^^  ^^'^^  o^  limestone,  or  other  aforesaid  substances,  may  be 

^  added  to  the  iron  at  any  time  subsequently  to  the  reduction  thereof,  in 
the  blast-furnacey  and  prior  to  the  iron  becoming  clotted,  or  coming  into  nature, 
whether  the  same  be  added  to  the  iron  while  it  is  in  the  refining  or  in  the 
puddling-furnace,  or  in  both  of  them,  or  previous  to  the  said  iron  being  put  into 
either  of  the  said  furnaces.  And  further,  that  I  do,  in  preference,  add  quick 
lime  instead  of  limestone,  or  the  said  other  substances  (either  of  which,  as  to 
quantity,  whensoever  and  howsoever  so  used,  may  be  considerably  varied,)  to 
the  iron  in  the  refinery-furnace  and  in  the  puddling-furnace.  And  I  do  further 
declare,  that  I  do  greatly  prefer  to  mix  or  add,  in  the  refinery -furnace,  about 
from  one-fourth  to  one-third,  by  weight,  of  the  crude  or  pig  iron  which  has  been 
obtained  from  the  slags  or  cinders,  with  three-fourths  or  two-thirds  of  the  crude 
or  pig  iron,  which  has  been  obtained  from  the  iron  stones.  And  I  do  further 
declare,  that,  for  the  operation  in  the  rctinery-furuace,  I  do  add  tiie  lime  as  it  is 
9btained  from  the  kiln,  in  the  proportion  of  one-sixtieth  to  one-fortieth  part,  by 
weight,  of  the  whole  weight  of  the  crude  or  pig  iron  intended  to  be  worked  in 
the  furnace ;  and  I  do  apply  about  one-half  of  the  said  lime,  together  with  the 
crude  or  pig  iron,  as  it  is  thrown  upon  the  refinery-fire,  and  the  remainder,  from 
lime  to  time  during  the  course  of  the  refinery  operation,  taking  care  not  to  suffer 
the  slag  or  cinder  which  is  produced  to  get  too  thick,  nor  to  endanger  the  stop- 
ping up  of  the  furnace:  and  I  do  also  declare,  that  in  the  puddling-furnace  I 
furUier  add  lime  in  the  proportion  of  from  one-hundreth  part  to  one-eightieth 
part,  by  weight,  of  the  whole  weight  of  the  iron  in  tfie  furnace,  which  lime  I 
previously  slake  and  wet  to  prevent  its  being  carried  ofl*  by  the  draft  of  the 
furnace ;  and  I  do  apply  the  same,  in  the  course  of  that  part  of  the  operation, 
*^fi<2l   which  'is  known  to  workmen  by  the  term  of  drying  the  iron ;  and,  more- 

•J  over,  I  take  care  that  the  same  shall  be  intimately  mixed  and  minutely 
dispersed  through  the  iron  by  the  usual  operations  of  puddling."t 

t  For  the  ordinnry  mode  of  manuracturing  iron  of  lats  years,  see  Aikin'$  Dictionary  of 
Chemistry  and  Mineralogy,  ▼ol.  i.  p.  5*J4.  column  2.  and  tho  followiDg  pages.  See  aUo 
Kidd*t  Outiinei  on  Mineralogy,  vol.  2.  p.  US. 

Note.  In  that  department  of  iho  manufacture  of  iron  called  piiJ^/tn;,  cast  iron  bottoms 
or  Doors  have  been  generally  employed,  but  as  these  bottoms  decay  rapidly,  and  as  it  has 
been  found  that  the  iron  sing,  scoria},  or  Hand,  which  are  employed  to  defend  these  bottoms 
from  injury,  impart  impuriues  to  the  iron.  Mr.  Harford  has  adopted  the  following  mode 
of  rendering  them  durable,  for  which  he  has  taken  out  a  patent.  He  apreada  over  the  cast 
iron  botioma  a  quantity  of  charcoal,  reduced  to  powder,  which  being  a  bad  conductor  of 
heat,  protects  the  cast  iron  floors  better  than  any  other  substance  from  the  intenbo  heat 
which  is  required  in  thoae  furnaces.  This  very  simple  contrivance  is  said  to  produce  iron 
of  a  very  superior  quality.  8ee  the  Edinburgh  Fhiloaopkical  Journal,  (No.  14.)  for  October, 
1S22.  vol.  vii.  p.  361^. 

Vol.  IV.— 26  R 
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For  the  plaintiff  it  was  sworn,  by  his  clerk,  that  bar  iron,  uniformly  approved 
of,  had  been  manufactured  from  slags,  according  to  the  specification,  in  consider- 
able quantities;  that,  previously  to  the  patent,  heaps  of  slags  had  been  either 
lying,  as  useless,  or  had  been  thrown  away  as  refuse,  at  iron  manufactories, 
attempts  having  been  made  to  convcrnt  them  to  advantage,  and  having  uniformly 
failed ;  that  mine  rubbish  (the  matrix  of  the  iron  stones)  had  never  before  been 
mingled  with  slags  for  the  purpose  of  producing  bar  iron ;  that,  in  order  to 
prevent  the  state  of  bar  iron  called  cold  «/ior/,t  'the  lime,  &c.  had  been  r#«oq 
used  in  the  proportions  specified,  though  those  proportions  had  been  ^ 
sometimes  a  little  varied ;  but  that  the  proportions  specified  were  essential  to 
the  most  successful  result ;  and  that  the  exact  proportion  of  cinders  or  slags 
and  iron  stone  specified  had  not  invariably  been  attended  to  in  working  under 
the  patent. 

Three  other  witnesses,  who  had  been  acquainted  with  the  manufacturing  of 
iron  from  twenty  to  thirty  years,  corroborated  the  clerk  as  to  the  uselessness 
and  rejection  of  slags  before  the  patent,  and  proved  their  ignorance  that  lime 
was  ever  before  used  in  the  processes  of  puddling  and  refining  for  the  preven* 
tion  of  the  state  of  cold  short,  and  the  novelty  to  them  of  the  specified  modes 
for  converting  the  slags  into  bar  iron,  and  preventing  the  state  of  cold  short : 
and  David  Mushet,  who  had  superintended  iron  manufactories  for  twenty-five 
years,  and  had  studied  and  written  on  the  6ubject4  corroborated  the  witnesses 
as  to  the  former  uselessness  of  slags,  and  gave  his  opinion,  that  if  lime  were 
applied  as  directed  in  the  specification  it  would  be  an  effectual  prevention  of  the 
state  of  cold  short,  and  that  the  application,  as  specified,  was  entirely  new,  and 
the  specification  perfectly  intelligible ;  observing,  that  the  plaintiff^s  invention 
consisted  not  in  the  discovery  of  new  ingredients  or  new  principles,  but  in  a 
combination  of  ingredients  and  principles  never  existing  so  combined  before. 

To  prove  the  infringement,  Edward  Forman,  the  son  of  one  of  the  defendants, 
and  the  superintendent  of  *their  works,  was  called,  and  stated,  that  he  r«qo  ^ 
had  seen  the  plaintiff's  specification;  that,  since  the  date  of  the  patent,  ^ 
the  defendants  preserved  cinders,  which  they  had  not  done  before,  and  produced 
pig  iron,  by  mixing  them  with  mine  rubbish;  and  that  in  the  subsequent  pro- 
cesses they  applied  quick  lime  to  prevent  the  iron  from  being  cold  short.  But 
he  stated,  that  the  defendants  did  not  work  by  the  plaintiff's  specification,  but 
used  very  different  proportions,  viz.,  lime  in  the  refinery-furnace  in  about  the 
proportion  of  a  one-hundred-and-twentielh  part  to  the  whole  charge  of  pig  iron, 
and  that  they  used  none  in  the  puddling-furnace,  and  that  the  defendants  had 
used  slags  in  the  puddling-furnace  for  years  before  the  date  of  the  patent.  He 
also  proved  that  the  proportions  of  mine  rubbish,  as  laid  down  in  the  specifica- 
tion, were  not  essential  to  the  success  of  the  process ;  that  the  defendants  had 
been  in  the  habit  of  varying  those  proportions,  and  that  they  once  entirely  omitted 
mine  rubbish,  when  the  result  was  most  successful. 

For  the  defendants  it  was  proved,  that  at  Bradley  iron  works,  in  Stafford-' 
shire,  more  than  forty  years  ago,  (iron  stone  at  that  time  running  short,)  slags 
and  mine  rubbish  were  collected  and  purchased  and  used  in  the  blast-furnace, 
and  that  coke,  mine  rubbish,  Lancashire  or  Cumberland  ore,  limestone,  and 
puckstone,  were  used  to  convert  the  slags  into  pig  iron,  which,  after  certain 
processes,  were  converted  into  good  bar  iron.     It  was  also  proved  that,  at 

T  "  Iron  tbat  is  hot  thort  or  red  tkort  is  very  soft  and  ductile  when  cold,  on  which  account 
it  is  generally  employed  in  the  manufacture  of  wire ;  it  may  also  be  hammered  and  welded 
if  treated  skilfully  at  a  full  white  heat ;  but  when  it  has  cooled  down  to  a  cherry  red,  it 
breaks  away  before  the  hammer,  and  is  dissipated  almost  like  sand. 

Cold  fhort  iron,  on  the  contrary,  is  harder,  not  only  than  hot  ihort^  but  also  than  pure 
Swedish  bar  iron  ;  it  may  be  wrought  in  the  usual  way  when  red  or  white  hot,  but  possesses 
no  toughness  when  cold;  so  that  a  large  bar  may  with  ease  be  broken  across  by  a  common 
hand-hammer.' '  Aikin't  Dictionary,  vol.  i.  p.  609.  column  2.  See  also  Kidd't  Outlines 
cf  Mineralogy,  vol.  2.  pp.  167.  183. 

X  See  his  papers  on  iron  in  Tilloch't  Philofophieal  Magazine^  vols.  ii.  iii.  zii. 
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Benthall  iron  works,  in  Staffordshire,  as  far  back  as  the  year  1788,  the  slags 
from  the  refinery-furnace,  lr>gelher  with  coke,  iron-stone,  limestone,  and  poor- 
*3fi5l  '''^^"»"^  yfete  used  in  the  blast-furnace  for  the  production  *of  pig  iron, 
^  which  was  afterwards  converted  into  good  bar  iron ;  and  that  at  Bingley, 
in  Staffordshire^  many  years  ago,  slags  had  been  used  in  the  same  way,  and 
with  the  same  results. 

A  witness,  named  NorthaU^  proved  that  slags  had  been  used  at  MiUJield 
works,  in  Staffordshire,  together  with  coke,  iron-stone,  and  lime,  in  the  blast- 
furnace, in  1803,  and  that  he  then  knew  how  to  correct  the  state  of  **cold  shorC 
in  iron  produced  from  the  slags,  by  the  application  of  lime  in  the  puddling-  ' 
furnace,  and  that  these  works  were,  in  consequence,  without  a  forge,  which 
would  otherwise  have  been  necessary  to  prevent  the  iron  from  being  cold  shorts 
Thomas  Robinson,  a  manager  of  Ketley  works,  Staffordshire,  from  1803  to 
1816,  produced  a  journal  of  experiments,  commenced  by  him  at  these  works  in 
1807,  with  a  view  to  the  prevention  of  cold  short.  At  that  time*  limestone  M'as 
there  used  in  the  refinery-furnace,  not  with  the  view  of  curing  the  "coW  shorty* 
hut  the  use  of  it  was  found  to  make  the  iron  more  tough.  He  used  limestone 
in  the  refinery-furnace  to  black  hard  pjg  iron  (which  generally  affords  a  slag  in 
the  refinery-furnace  inferior  to  that  afibrded  by  other  pig  iron,  and  generally 
produces  cold  short  iron,)  and  the  limestone  made  the  slag  from  these  pigs  as 
good  as  the  slag  produced  from  good  pig  iron  without  the  aid  of  limestone. 

From  1807  to  1809,  he  used  quick-lime,  and  afterwards,  up  to  1816,  lime 
wash  upon  coke,  in  the  proportion  of  about  20  lbs.  of  lime  to  10  cwt.  of  pig 
iron.  This  made  the  iron,  which  would  otherwise  have  been  cold  short,  tough. 
He  tried  lime  in  the  puddling-furnace,  in  order  to  obtain  the  same  advantage, 
and  he  obtained  the  advantage,  though  the  apparatus  was  spoiled :  but  he  would 
have  cx>ntinued  to  use  limestone  in  the  puddling-furnace  had  he  not  preferred  its 
•3861  "^®  '"  ^^®  refinery-furnace.  He  did  not  treat  iron  obtained  *from  slags 
-^   with  lime  according  to  that  process,  but  used  another. 

For  the  defendants  it  was  urged,  that  there  was  no  novelty  in  the  alleged 
invention,  and  that  the  mere  regulation  of  principles  before  known  and  practised 
was  insufficient  to  support  the  patent,  which  was  too  general;  that  the  specifica- 
tion was  equivocal  and  ambiguous,  and  that  the  plaintiflf  had  taken  out  his  patent 
for  too  much,  and  had  not  even  confined  himself  to  the  particular  proportions 
of  the  various  ingredients,  the  proportioned  combination  of  which  alone  con- 
stituted his  alleged  discovery.  Dallas,  J.,  left  it  to  the  jury  to  say,  whether 
the  plaintiff  had  made  out  the  novelty  of  the  invention  or  improvement  for  which 
the  patent  was  taken  out;  namely,  the  conversion  of  slags  into  good  bar  iron, 
and  the  prevention  of  the  quality  called  cold  sfwrt,  by  the  application  of  lime. 
The  jury  found  a  verdict  for  the  plaintiff,  with  one  shilling  damages. 

Lens,  Serjt.,  in  HUari/  term  last,  obtained  a  rule  nisi  to  set  this  verdict  aside, 
and  to  enter  a  nonsuit,  or  have  a  new  trial;  first,  on  the  grounds  urged  at  the 
trial ;  secondly,  because  the  verdict  was  against  evidence,  inasmuch  as  it  had 
been  proved  that  lime  had  been  applied  to  the  prevention  of  the  quality  called 
cold  short,  and  that  good  bar  iron  had  been  produced  from  slags  and  mine 
rubbish  long  before  the  patent.  And  he  cited  a  passage  from  Aikin^s  Chemical 
and  Mineralogical  Dictionary,  to  show  that  the  application  of  lime  for  the  cure 
of  the  quality  called  cold  short  was  notorious^  at  a  much  earlier  date. 

t  A  very  inferior  kind  of  iron  stone,  foand  in  the  vaults  beneath  the  iron-stone  measur'^s. 
It  contains  veiy  little  more  iron  than  is  contained  in  mine  rubbish. 

t  **  Rinman  says,  that  cast  iron, which  by  the  common  treatment  would  yield  cold  short 
bar,  may  be  made  to  afford  soft  malleable  iron,  by  fusing  it  with  a  mixture  of  equal  parts 
of  lime  and  scoris.'*    Vol.  i.  610.  col.  1. 

Note,  This  book,  which  was  referred  to  by  Dalloi.  J.,  in  summing  up,  had  not  been 
given  in  evidence ;  but,  as  it  lay  open  on  the  table  at  the  trial,  and  had  been  then  referred 
to  by  both  parties,  Park,  J.,  suggested  that  it  could  not  be  now  objected,  thai  it  had  nnt 
been  correctly  mentioned  by  the  judge  in  his  summing  up ;  and  m  this  sjggestion  the 
counsel  on  both  sides  acquiesced. 
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*Tu  the  last  term.  Best  and  Copley^  Seijts.,  showed  cause  against  the  rule 
which  was  then  supported  by  Lens,  Vaughan,  and  Peff,  Serjts. 

Substance  of  the  argument  in  showing  cause.  Although  tlie  principles  on 
which  the  patent  was  founded  might  have  been  previously  known,  and  ahhough 
the  various  articles  specified  might  have  been  previously  used,  yet  the  combi- 
nation of  those  principles  and  the  use  of  those  articles  in  certain  proportions  in 
a  new  series  of  processes,  leading  to  and  terminating  in  a  beneficial  result,  will 
support  the  novelty  of  invention  claimed  by  the  patent:  the  novelty  of  such 
combination  and  proportions,  and  the  successful  result  of  them,  has  not  been 
controverted.  The  patent  has  not  been  taken  out  for  too  much,  nor  does  the 
specification  embrace  more  than  the  patentee  is  entitled  to  by  his  patent. 
Neither,  is  the  specification  equivocal  and  ambiguous.  It  is  not  necessary  that 
every  information  on  such  a  subject  as  that  with  which  this  patent  is  conversant 
should  be  given  by  the  specification.  In  such  cases,  general  knowledge  must 
be  resorted  to,  and  the  party  must  carry  a  reasonable  knowledge  of  the  subject- 
matter  with  him  to  the  perusal  of  the  specification.!  Neither  is  it  necessary 
that  the  processes  or  articles  in  such  a  case  as  this  should  be  individually  new. 
It  is  no  objection  to  mechanical  or  chemical  discoveries  that  the  articles  of 
which  they  are  composed  were  known,'and  were  in  use  before,  provided  the 
compound  article  which  is  the  ^object  of  the  invention  be  new ;%  for  it  is  r^oa^ 
settled  law,  that  the  new  combination  of  old  materiab  may  be  the  sub-  ^ 
ject  of  a  patent.§  The  passage  cited  from  Aikin  only  shows  a  previous 
knowledge  of  a  mode  of  preventing  the  quality  called  cold  sliorU  by  fusing  cast 
iron  with  equal  parts  of  lime  and  scons:  the  plaintiff  claims  the  improvement 
of  preventing  it  by  the  application  of  lime  only.  Bobinson'a  evidence  does  not 
afiect  the  plaintifi''s  case.  He  made  a  mere  series  of  private  experiments ;  and 
if  he  made  any  discovery,  he  never  made  such  discovery  public.  The  answer 
of  Bulierj  J.,  upon  the  objection  raised  to  DolloruTa  patent  for  the  invention 
of  achromatic  telescopes,  (which  objection  was,  that  DoUond  was  not  the 
inventor  of  the  new  method  of  making  the  object  glasses,  but  that  Dr.  Hall  had 
made  the  same  discovery  before  him,)  applies  to  Robinson^a  experiments  in  this 
case.  BuUer,  J.,  in  the  case  of  Boulton  v.  Bull,  2  H.  Bl.  470,  observed  upon 
that  objection,  that  as  Dr.  Hall  had  confined  the  discovery  to  his  closet,  and 
the  public  were  not  acquainted  with  it,  Dollond  was  holden  to  be  the  inventor. 
To  make  Bobinsori'a  experiments  (even  if  they  had  been  applied  to  the  manu- 
factory of  iron  from  slags,  which  was  not  the  case)  destructive  of  the  plaintiflf's 
patent,  they  should  have  been  communicated  to  workmen,  and  brought  into 
efficient  use  in  the  manufactory.  Such  a  previous  use  of  an  alleged  discovery 
would,  as  it  did  in  TennarU^s  case,||  have  gone  far  to  destroy  the  patentee's 
rights.  But  here  there  had  been  no  such  use,  and  the  verdict  of  the  jury  r«^oQQ 
ratified  *the  patentee's  right  to  the  invention  which  he  had  claimed.  ^ 

Substance  of  arguments  in  support  of  the  rule. 

The  patent  is  too  large,  has  introduced  nothing  new,  and  if  it  had,  it  has  not 
been  infringed.  It  is  too  large:  for  it  is  taken  out  generally  **for  certain 
improvements  in  the  smelting  and  working  of  iron,"  and  cannot  be  understood 
to  apply  particularly  to  the  smelting  and  working  of  iron  obtained  from  slags 
or  cinders  to  wliich  it  is  narrowed  in  the  specification.  The  patent  ought  to 
have  been  confined  to  improvements  in  the  smelting  and  working  of  iron 
obtained  from  slags  or  cinders,  and  to  the  application  of  lime  for  the  prevention 
of  the  qualhy  called  cold  short  in  iron  so  obtained.  In  1800  and  I80I  Mat" 
thias  Koops  took  out  two  patents ;  the  first  for  a  method  of  manufacturing 


t  Hartnar  v.  Playne,  11  East,  101,  and  the  dicta  of  Le  Blanc,  J.,  and  Ellenhorougk,  C. 

,  pp.  Ill,  and  113,  of  that  case. 

X  Per  BuUer,  J.,  in  Boulion  v.  Bulh  2  H.  Bl.  487. 


^  See  the  dieia  of  Ellenboroughf  C.  J.,  in  Huddard  v.  GrisMhav),  Davies'  Patent  Cases, 
pp.  267  and  278,  279;  and  the  dictum  of  Gibhg,  C.  J.,  in  Bovill  v.  Moore,  p.  412  of  the 
same  book. 

U  Davies'  Patent  Catet,  429. 
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paper  from  straw,  hay,  thistles,  waste  and  refuse  of  hemp  and  flax,  &c.,  5t  for 
printing  upon;  the  second,  for  a  method  of  manufacturing  paper  generally  from 
like  substances,  enumerating  them.  This  was  a  distinct  notice  of  his  invention, 
and  accordingly  fFilliam  Plees,  in  his  patent  for  a  method  of  manufacturing 
paper  for  various  purposes,  taken  out  in  1802,  was  enabled  to  steer  clear  of 
Koopt*  invention.!  The  case  of  Lord  Cochran  v.  Smethurst,X  is  conclusive 
against  the  plaintiff  upon  this  part  of  the  case.  As  to  the  alleged  novelty  of  the 
method  of  extracting  iron  from  slags,  and  preventing  the  quahty  called  cold 
thort  by  the  application  of  lime  stated  in  the  specification,  the  evidence  is  all 
against  the  plaintiff.  He  has  produced  no  definite  improvements  or  new  bene- 
*3901  ^^^^  result,  for  when  his  combinations  *were  discarded,  the  result  was 
^  equally  beneficial.  The  passage  in  Aikin  is  completely  destructive  of 
the  plaintiff's  case  as  to  his  claim  for  the  invention  of  applying  lime  as  a  pre- 
vention of  the  quality  called  cold  short :  the  word  **  scorias"  adverted  to  by  the 
plaintiff's  counsel,  is  only  a  synonym  for  slags  or  cinders.  Afler  reading  that 
passage,  it  can  never  be  said  that  the  plaintiff,  in  the  words  of  the  specification, 
has  discovered  that  the  addition  of  lime  or  limestone  would  sufficiently  prevent 
or  remedy  that  quality  in  iron  from  which  it  is  called  cold  short.  In  Dovill  v 
Moore^  the  greater  part  of  the  processes  which  formed  the  combination  on 
which  the  patent  was  founded,  had  been  used  before:  the  subsequent  stages 
were  new:  but  there,  as  in  tliis  case,  the  plaintiff  had  in  his  specification 
described  an  invention  to  a  greater  extent  than  the  proof  warranted,  and  the 
patent  could  not  be  sustained. 

Cur.  adv.  vult. 

And  on  this  day  (Gibbs^  C.  J.,  having  been  absent  during  the  argument,) 
Dallas^  J.,  delivered  the  judgment  of  the  court. 

In  this  case  it  will  not  be  necessary  to  state  the  patent  with  the  specification 
at  large,  or  the  pleadings  in  the  cause.  These  have  been  fully  adverted  to  at 
the  bar  in  the  course  of  the  argument  on  each  side;  and  it  will  now  be 
sufficient  to  refer  to  them  generally  as  I  proceed.  The  declaration  in  substance 
chaiges  an  infringement  of  the  patent ;  and  the  jury  have  found  for  the  plaintiff. 
The  finding  involves,  first,  that  the  patent  is  valid,  subject  to  every  legal  con- 
sideration in  this  respect;  and,  secondly,  that  the  defendants  have  worked 
according  to  the  specification,  and  have  thereby  infringed  the  plaintiff's  right. 
I'he  last  point,  if  properly  found,  leads  to  the  first  consideration,  viz.  the  validity 
of  the  patent;  but,  if  it  ought  not  to  have  been  so  found,  then  the  validity 
*^9l1  ^'^^"^^^  immaterial:  *for  whether  the  patent  be  valid  or  not,  signifies 
-^  nothing  in  this  particular  case,  if  the  defendant  has  not  worked  accord- 
ing to  the  specification.  To  prove  the  infringment  of  the  patent  one  witness 
on!y  was  called;  and  this  part  of  the  case  depends,  therefore,  entirely  upon  his 
testimony.  And,  before  adverting  to  the  evidence  in  question,  it  will  be  neces- 
sary to  look  to  the  patent  as  far  as  it  relates  to  this  part  of  the  subject.  It  has 
not  been  contended,  that  it  is  a  patent  introduing  into  use  any  one  of  the  articles 
mentioned  singly  and  separately  taken ;  nor  could  it  be  so  contended,  for  the 
patent  itself  shows  the  contrary:  and,  if  it  had  been  a  patent  of  such  a  descrip- 
tion, it  would  have  been  impossible  to  support  it;  for  slags  had  undoubtedly 
been  made  use  of  previously  to  the  patent,  so  had  mine  nibbisli,  and  so  had 
lime.  But,  it  is  said,  it  is  a  patent  for  combinations  and  proportions  pro- 
ducing an  effect  altogether  new,  by  a  mode  and  process,  or  series  of  processes, 
unknown  before ;  or  to  adopt  the  language  made  use  of  at  the  bar,  it  is  a  patent 
for  a  combination  of  processes  altogether  new,  leading  to  one  end:  and,  this 
being  the  nature  of  the  alleged  discovery,  any  use  made  of  any  of  the  ingre- 
dients singly,  or  any  use  made  of  such  ingredients  in  partial  combination,  some 

t  See  Collier* t  Law  of  Patentt,  Appendix^  p.  72«  tit.  Paper. 
X  1  Starkie,  N.  P.  C,  205,  6\  C.    Davie*'  Palemt  Caeea,  354. 
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of  them  being  omitted,  or  any  use  of  all  or  some  of  such  ingredients  in  propor- 
tions essentially  different  from  those  specified,  and  yet  producing  a  result 
equally  beneficial  (if  not  more  so]  with  the  result  obtained  by  the  proportions 
specified,  will  not  constitute  an  infringement  of  the  patent. 

It  is  scarcely  necessary  here  to  observe,  that  a  slight  departure  from  the 
specification  for  the  purpose  of  evasion  only  would,  of  course,  be  a  fraud  upon 
the  patent ;  and,  therefore,  the  question  will  be,  whether  the  mode  of  working 
by  the  defendant  has  or  has  not  been  essentially  or  substantially  different.  For 
this  we  must  *look  to  the  evidence  of  Edward  Formally  and,  he  being  r»qoo 
the  single  witness  to  the  point,  by  his  testimony  this  part  of  the  case  ^ 
must  stand  or  fall.  It  may  be  difficult  entirely  to  reconcile  different  parts  of 
his  evidence  with  each  other,  if  his  answers  to  the  several  questions  be  taken 
separately  and  detached :  but,  on  looking  to  the  result,  it  seems  to  be  clear. 
On  the  part  of  the  plaintiff,  he  proves,  that  before  the  patent  was  taken  out,  the 
defendant  was  not  in  the  habit  of  making  use  of  slags:  and  that,  his  attention 
being  called  to  the  subject  by  the  patentee  in  the  first  instance,  and  then  by  the 
patent  itself,  he  has  made  use  of  them  uniformly  since ;  he  has  since  also,  at 
times,  used  mine  rubbish,  and  also  lime,  which  last,  he  admits,  was  used  to 
prevent  the  cold  short ;  which  defect,  he  also  allows,  was  and  is  thereby  pre- 
vented. So  far,  therefore,  he  proves  separate  use  and  occasional  combination. 
He  is  next  asked  as  to  the  proportions  mentioned  in  the  patent.  Did  you 
apply  the  lime  in  these  proportions?  His  answer  is — I  say  no  to  that.— « 
Have  you  worked  by  the  specification  ?  No,  we  did  not. — He  then  explains  in 
what  respects  they  departed  from  the  specification.  This  is  his  evidence  on  the 
examination  in  chief.  On  the  cross  examination  he  says,  that  the  proportions 
used  were  very  materially  different,  and  that  the  proportions  in  the  patent  are 
not  essential ;  that  it  would  make  no  difference  to  him  if  he  were  to  be  res- 
trained from  using  these  proportions  ;  and  that  the  result  would  be  better  ob- 
tained by  materially  departing  from  them,  indeed  by  almost  losing  sight  of  thein 
altogether.  With  respect  to  slags,  on  reconsideration,  he  states,  that  the  defend- 
ant had  used  slags  previously  to  the  patent  in  the  puddling  furnace,  for  months 
together.  As  to  mine  rubbish,  he  says,  we  varied  the  proportion,  and  we  found 
in  experience,  that  the  use  of  it  was  best  without  reference  to  the  preparations 
and  restrictions  pointed  *out  in  the  specification,  and,  when  omitted,  the  r«qQ.| 
result  was  best  of  all.  It  is  true,  he  afterwards  states,  that  this  omis-  '- 
sion  took  place  when  he  was  absent  from  home,  and  that,  on  his  return,  he  or- 
dered the  mine  rubbish  to  be  restored ;  and  in  this  respect,  and  going  to  this 
single  point,  there  appears  to  be  an  inconsistency.  But  still,  as  the  case  stands 
on  his  single  evidence,  if,  in  substance  and  result  it  proves  a  mode  of  working 
essentially  different  from  the  specification,  the  foundation  of  the  plaintiff's  case 
is  altogether  gone.  And  the  rule  is,  in  this  respect,  strict,  as  stated  by  Mr.  Justice 
Buller,  in  the  case  of  7\irner  \JVinter.  In  that  case,  the  learned  Judge  ex- 
pressed himself  in  these  words,  *'  Whenever  the  patentee  brings  an  action  on 
his  patent,  if  the  novelty  or  effect  of  the  invention  be  disputed,  he  must  show 
in  what  his  invention  consists,  and  that  he  procured  the  effect  proposed  in  the 
manner  specified,  Davies^  Patent  Cases,  153,;*'  and  in  another  part  of  the 
same  case  he  adds,  '*  Slight  defects  in  the  specification  will  be  sufficient  to  va- 
cate the  patent.  Ibid,  155. ;"  and,  speaking  of  degree  and  proportion,  he  says, 
**  The  specification  should  have  shown  by  what  degree  of  heat  the  effect  was  to 
be  produced,  Ibid,  154. :''  in  that  case,  as  in  a  great  variety  of  others,  instan- 
ces may  be  found  to  show  the  strictness  of  the  law,  as  bearing  upon  this  point, 
eithiT  in  regard  of  omission  or  of  superfluous  addition,  or  of  uncertainty  or  in- 
sufficiency in  quantities  proposed.  But,  further,  the  evidence  so  applied  does 
not  confine  itself  to  this  point  only ;  for  it  disproves  also  utility,  as  far  as  it  de 
pends  on  combination  and  proportion  leading  and  conducing  to  a  specific  result 
Neither  can  it  be  justly  said,  that  the  use  of  the  separate  ingredients,  or  r^^^rxA 
somf  of  them  partially  combined,  is  a  use  made  of  the  invention  *in  l- 
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part,  so  06  to  support  the  counts  adapted  to  such  partial  use ;  because,  as  it  has 
been  ahready  observed,  and  will  more  pariicularly  be  adverted  to  hereafter,  each 
of  the  ingredients  had  before  been  separately  used,  and  had  been  used  more  or 
less  in  partial  combination. 

On  the  whole,  our  opinion  is,  as  to  this  part  of  the  case,  that,  considering 
the  evidence  of /brman,  in  its  substance  and  result,  and  with  reference  to  the 
peculiar  nature  of  the  patent,  an  infringement  of  the  patent  is  not  thereby 
proved. 

And  here  I  might  stop,  but,  from  consideration  for  the  parties,  it  may  be  pro- 
per to  dispose  of  the  next  ground  on  which  the  rule  was  obtained,  namely,  that 
the  invention  claimed,  is  not  new  ;  and  this,  like  every  other  patent,  must,  un- 
doubtedly, stand  on  the  ground  of  improvement  or  discovery.  If  of  improve- 
ment, it  must  stand  on  tlie  ground  of  improvement  invented  ;  if  of  discovery, 
it  must  stand  on  the  ground  of  the  discovery  of  something  altogether  new  :  and 
the  patent  must  distinguish  and  adapt  itself  accordingly.  If  the  patent  be  taken 
out  for  discovery,  when  the  alleged  discovery  is  merely  an  addition  or  improve- 
ment, it  is  scarcely  necessary  to  observe,  that  it  will  be  altogether  void.  Of 
which  description  this  patent  is,  will  be  hereafter  examined  ;  at  present,  it  will 
be  sufficient  to  say,  that  the  grounds  of  novelty  and  discovery  are  three,  on 
which  it  must  stand.  If  the  discovery  claimed  were  known  and  made  use  of 
before,  the  patent  is  at  an  end. 

Now,  with  reference  to  this  particular  case,  it  may  be  proper  shortly  to  con- 
sider what  novelty  and  discovery  are  deemed  to  be ;  and,  when  I  say,  **  novelty 
and  discovery,"  I  mean  to  distinguish  between  those  terms;  for  it  is  not  enough 
to  have  discovered  what  was  unknown  to  others  before,  if  the  discovery  be  con- 
fined to  the  knowledge  of  thp  party  having  made  it;  but  it  must  have 
,»g.-.  *been  comunicated  more  or  less,  or  it  must  have  been  more  or  less  made 
-^  use  of,  so  as  to  constitute  discovery,  as  applied  to  subjects  of  this  sort. 
The  case  of  Doliond,  has  been  mei^tioned  at  the  bar,  as  also  Tennant*8  patent 
for  bleaching  liquor,  and  they  stand  so  contrasted  as  to  illustrate  the  distinction 
to  which  I  allude.  In  DollomCs  case,  the  question  was,  wlio  was  the  true  in- 
ventor within  the  meaning  of  the  statute.  Hall,  had  made  the  discovery  in  his 
closet,  but  had  never  made  it  public ;  and,  on  this  ground,  DoUoruTa  patent  was 
coniirmed.  In  TennanVa  case,  the  great  utility  of  the  invention  was  proved, 
and  the  general  ignorance  of  the  bleacliers  of  it  till  after  the  date  of  the  patent. 
But,  on  the  other  side,  a  bleacher  near  NottingJiam,  deposed,  that  he  had  used 
the  same  means  of  preparing  his  bleaching  liquor,  for  six  years  anterior  to  the 
date  of  the  patent,  but  that  he  had  kept  his  method  a  secret  from  all  but  his  two 
partners,  and  his  two  servants  concerned  in  preparing  it.  In  addition  to  thii, 
different  conversations  were  proved  to  have  passed  between  Tennant,  and  a 
chemist  of  Glasgow,  before  tlie  patent,  and,  in  these  conversations,  the  chemist 
had  suggested  to  Tennant,  the  basis  of  the  improvement  in  question.  Under 
these  circumstances  Termant  was  deemed  not  to  be  the  inventor,  and  a  nonsuit 
took  place.  So,  in  the  case  of  ArkwriglU^a  patent  :t  with  respect  to  a  parti- 
cular roller,  part  of  the  machinery,  the  evidence  was,  that  Arkwris^hi  had  been 
told  of  it  by  one  Kuy;  that,  being  satisfied  of  its  value,  he  took  ^ay  for  a  ser- 
vant, kept  him  for  two  years,  employed  him  to  make  models,  and  afterwards 
claiming  it  as  an  invention,  made  it  tlie  foundation  of  a  patent.  The  same  fact 
was  proved  as  to  a  crank,  which  had  been  discovered  by  a  person  of  the  name 
oiHar grave,  which  abo  had  been  adopted  by  Arkwright;  and  although  it  had 
«M0rt1  ^^^^  made  *use  of  in  a  degree  before  by  a  few,  a  general  ignorance  with 
^  respect  to  it  was  proved  by  a  great  number  of  persons  in  the  trade.  Mr. 
Justice  Buller,  was  of  opinion,  that,  though  this  might  be  perfectly  true,  (that 
is,  the  general  ignorance  as  to  those  improvements,)  it  signified  nothing ;  the 
(act  that  the  wimesses  on  the  part  of  tlie  defendant  had  not  heard  of  those  im- 

t  See  Bat  T.  Arkwrtghtt  Davtes  I^atent  Ca»t$,  61. 
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provements,  was  no  contradiction  of  previous  knowledge  and  previous  use  hy 
others.  The  close  application  of  these  decisions  to  the  present  case  will  ap* 
pear  as  I  proceed  furtlier ;  at  present  I  will  only  say,  looking  at  the  subject  in 
question  in  this  light,  is  the  plaintift'  to  be  considered  as  the  inventor,  be  it  im* 
prove ment  claimed  or  be  it  altogether  discovery  ?  And  this  leads  to  the  evi- 
dence in  this  respect. 

On  the  part  of  the  plaintiff  several  witnesses  were  examined,  on  whose  tes* 
timony  it  will  be  sufficient  generally  to  observe,  they  proved  that,  of  whatever 
description  that  for  which  the  patent  was  taken  out  may  be  deemed,  it  was  al- 
together new  to  them.  One  witness  in  particular  is  entitled  to  have  the  greatest 
weight  given  to  his  testimony,  I  mean  Mr.  Muahet ;  he  has  himself  published 
treatises  on  the  subject  of  iron ;  he  has  studied  the  subject  as  matter  of  chemis- 
try and  science ;  his  works  have  been  received  every  where  as  a  standard  au- 
thority ;  and,  further,  he  is  a  person  of  the  greatest  and  most  extensive  practical 
experience.!  His  account  of  the  patent  in  question  is,  that  it  is  a  combination 
of  processes  known  before  separately,  but  in  combination  new,  and  producing 
a  beneficial  result.  So  far  the  case  appears,  upon  the  part  of  the  plaintiff,  to 
be  strongly  proved.  Uul,  first,  it  is  to  be  observed,  that  the  evidence,  be  its 
strength  what  it  may,  is  negative  merely.  The  ignorance  of  the  particular  wit- 
nesses to  which  I  ^allude  may  be  perfectly  true,  consistently  with  a  per-  r^^qy 
feet  knowledge  by  others  of  the  existence  of  those  materials,  separately  ^ 
or  in  combination,  and  in  a  degree  more  or  less  extensive ;  and  here  Tennant^s 
case  and  ArkwrigM" 8  case,  already  mentioned,  apply,  being  in  this  respect  and 
to  this  point  precisely  similar. 

But  let  us  next  look  to  the  articles,  which,  in  substance  and  in  the  mode  in 
M'hich  they  are  directed  to  be  made  use  of,  constitute  the  discovery  claimed. 
Taken  as  separate  ingredients,  in  this  stage  of  discussion,  I  shall  not  dwell  upon 
them :  I  will  only  generally  say,  that  of  slags  or  cinders,  of  mine  rubbish,  and 
of  lime,  as  used  in  various  ways,  and  generally  considered  as  connected  with 
the  working  of  iron,  not  only  knowledge  but  extensive  use  has  been  proved, 
and  this  by  a  great  number  of  witnesses,  the  evidence  being  all  on  one  side;  inas- 
much as  there  is  positive  testimony  against  negative  testimony,  leaving  a  result 
of  perfect  consistency. 

I  come  next  to  combination  and  proportion,  considered  with  a  view  to  util- 
ity. If  Formari's  evidence  is  to  be  our  guide,  (and  by  his  testimony  the  plain- 
tirt'  must  succeed  or  fail,  as  to  the  defendants*  working  by  the  specification,)  he 
not  only  proves  a  departure  from  proportions,  but  a  variation  in  combination, 
or  proportion.  If  the  specific  combination  may  be  materially  departed  from, 
where  is  the  line  to  be  drawn,  and  what  is  there  beyond  general  combination 
in  this  patent  which  professes  to  be  precise  and  specific  in  apportionment  and 
application  ?  And  it  will  be  recollected,  that  with  a  little  change  of  ground,  as 
urgency  required,  the  case  has  been  so  represented  and  so  argued  at  the  bar. 

Thus  much  of  slags  and  mine  rubbish.  I  have  already  spoken  in  part  of 
lime ;  but  of  this,  which,  though  not  the  sole,  seems  to  be  the  most  material 
object,  it  will  be  necessary  now  to  speak  more  fully. 

*First,  then,  consider  the  end  to  be  attained,  and  next  the  proposed  r«ogQ 
means  of  attaining  it.  The  purpose  is  to  render  bar  iron  more  tough,  ^ 
hy  preventing  that  brittleness  which  is  called  cold  short,  and  which  renders  bar 
iron  less  valuable  :  the  means  of  prevention  stated  are  the  application  of  lime. 
In  what  way  then  is  lime  mentioned  in  the  patent  ?  The  first  part  of  the  spe- 
cification in  terms  alleges  certain  improvements  in  the  smelting  and  working  of 
iron,  during  the  operations  of  the  blast-furnace  ;  and  then,  introducing  the  men- 
tion of  lime,  it  states  that  the  application  of  it  to  iron,  subsequently  to  the  ope- 
ration of  the  blast-furnace,  will  prevent  the  quality  called  coU  short. 

So  far,  therefore,  the  application  of  lime  is,  in  terms,  claimed  as  an  improve* 

t  In  1800  he  took  out  a  patent  for  his  newly* invented  processes  applicable  to  metallurgy  • 
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ment,  aad  nothing  is  said  of  any  previous  use,  of  which  the  use  proposed  is 
averred  to  be  an  improvement ;  it  is,  therefore,  in  substance,  a  claim  of  entire 
and  original  discovery.  The  recital  should  have  stated,  supposing  a  previous 
use  to  be  proved  in  the  case,  that  '*  whereas  lime  has  been  in  part,  but  improp- 
erly, made  use  of,**  &c.,  and  then  a  different  mode  of  application  and  use 
should  have  been  suggested  as  the  improvement  claimed.  But  the  whole  of  the 
patent  must  be  taken  together,  and  this  objection  will  appear  to  be  stronger  as 
we  proceed.  And  here  again,  looking  through  the  patent,  in  a  subsequent  part 
of  the  specification,  the  word  **  discovery'*  first  occurs,  and  I  will  stale  the 
terms  made  use  of  in  this  respect — '*  And  I  do  further  declare,  that  I  have  dis-* 
covered  that  the  addition  of  lime  will  prevent  that  quality  in  iron  from  which 
the  iron  is  called  cold  shorty  and  will  render  such  iron  more  tough  when  cold, 
and  that  for  this  purpose  I  do  add  a  portion  of  lime  or  limestone,  to  be  regulated 
by  the  quantity  of  iron  to  be  operated  upon,  and  by  the  quality  of  the  iron  to 
be  produced,  to  be  added  at  any  time  subsequently  to  the  reduction  in  tho 
*3991  ''blast-furnace,  and  this  from  whatever  substance  the  iron  may  be  pro- 
^  duced,  if  expected  to  prove  cold  short."  Now  this  appears  to  be  nothing 
short  of  a  claim  of  discovery  in  the  most  extensive  sense,  of  the  effect  of  lime 
applied  to  iron  to  prevent  brittleness,  not  qualified  and  restrained  by  what  foU 
lows  as  to  the  preferable  mode  of  applying  it  under  various  circumstances ;  and, 
therefore,  rendering  the  patent  void,  if  lime  had  been  made  use  of  for  this  pur* 
pose  before,  subject  to  the  qualification  only  of  applying  it  subsequently  to  the 
operations  in  the  blast-furnace. 

How  then  is  the  evidence  in  this  respect?  And,  first,  if  the  dictionary,  so 
often  referred  to,  in  substance  informed  the  public  of  what  the  specification  or 
the  patent  professes  to  inform  them,  that  will  undoubtedly  be  the  first  discovery; 
as,  in  •irkivrigJit* 8  case  it  was  agreed  that  a  book  produced,  printed  and  pub^ 
lished  previous  to  the  patent,  constituted  the  discovery  so  as  to  negative  inven- 
tion by  the  patentee.t  It  will  be  sufficient  to  read  one  passage  from  this  dic- 
tionary; ^^  Rinman  says  that  cast  iron,  which  by  the  common  treatment  would 
yield  cold  short  bar,  may  be  made  to  afford  soft  malleable  iron  by  fusing  it  with 
a  mixture  of  equal  parts  of  lime  and  scoriss,*'  I  need  not  say  that  scorise  are 
produced  by  the  operation  of  the  blast-furnace ;  and  lime  is  proposed  in  combi- 
nation with  those. 

Here  then  is  cold  8liort  stated  to  be  prevented  by  the  application  of  lime, 
subsequently  to  the  operation  of  the  blast-furnace;  and,  in  this  view  of  the  sub- 
ject, nothing  turns  upon  precise  proportion,  the  claim  being  a  claim  of  discovery 
generally.  This  book  was  published  in  England  in  1807,  and  the  patent  wuf 
taken  out  in  1816.  In  effect,  therefore,  thi<>  book  completely  negatives  thf 
•400T  °o*'®^^y  ^^  ^^^  alleged  discovery.  But  ♦look  to  the  other  evidence  of 
^  actual  previous  use  in  various  instances  in  this  country.  I  will  shortly 
state  part  of  it  only,  the  whole  being  consistent  in  this  respect.  One  of  the 
witnesses,  Northall^  is  asked,  (the  question  going  back  many  years  before  the 
patent,)  **  Did  you  know  how  to  prevent  the  quality  of  cold  short  in  the  iron 
produced  from  the  cinder?"  His  answer  is — "By  the  application  of  lime  in 
the  puddling  furnace.'* — Now  the  puddling  furnace  is  one  of  the  stages  in 
which,  by  the  express  words  of  the  specification,  the  lime  for  this  purpose  is  to 
be  applied ;  but  this,  he  adds,  he  heard  from  one  person  only,  and,  therefore, 
this,  if  it  stood  singly,  might  be  considered  as  slight  proof.  I  will  not  stop  to 
inquire  whether  this  evidence  alone  would  or  would  not  be  sufficient,  according 
to  the  cases  which  have  been  decided;  but  let  me  next  see  what  further  knowl- 
edge, and,  beyond  this,  what  use  is  proved,  not  only  in  one  but  in  many 
instances,  and  by  the  diflTerent  witnesses  called,  only  observing,  before  1  quit 
the  evidence  of  this  witness,  that  this  question  appears  to  have  been  put  to  him 
by  one  of  the  jury :  "  You  say  that  you  knew  tliat  using  lime  would  prevent 

t  Rex  V.  Arkwright,  Davies'  Patent  Cases,  129. 
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the  cold  short,  can  yoa  tell  us  how  it  ought  to  be  used  ?"  The  answer  is,  "  In 
the  puddling  furnace.*'  There  is  much  other  evidence  to  the  same  effect,  but  I 
shall  conteiu  myself  with  referring  to  that  of  Mr.  Robinson.  He  produced  a 
journal  of  entries,  in  which  successful  experiments  were  noted,  at  the  time  they 
were*  made,  of  the  application  of  lime  both  in  the  puddling  and  refinery  furnaces, 
for  the  express  purpose  of  preventing  the  cold  short,  followed  up  by  a  con- 
tinued use  from  1808  to  1816,  (a  period  of  eight  years  anterior  to  the  patent,) 
when  the  works  which  he  superintended  stopped.  The  application,  therefore, 
of  lime  in  some  way  for  the  purpose  proposed,  instead  of  being  a  secret  un- 
known before,  was  as  public  as  it  could  be  rendered  by  a  work  *of  exten-  ri^An\ 
sive  circulation ;  and,  in  every  view  of  the  subject,  therefore,  this  claim  '■ 
had  been  more  or  less  in  actual  use  in  this  country:  so  that  the  present  patent 
would  in  effect  operate  as  an  abrogation  of  vested  and  existing  rights.  I  am 
now  upon  the  subject  of  the  general  application  of  lime  claimed  as  a  discovery, 
without  reference  to  specific  apportionment,  except  as  before  mentioned. 

On  this  part  of  the  case  I  will  only  further  remark,  that,  if  any  part  of  the 
alleged  discovery,  being  a  material  part,  fail,  (the  discovery  in  its  entirety  form- 
ing one  entire  consideration,)  the  patent  is  altogether  void ;  and  to  this  point, 
which  is  so  clear,  it  is  unnecessary  to  cite  cases.  In  every  view  of  the  subject, 
therefore,  the  claim  to  invention  and  novelty  fails,  not  only  virtually  and  tech- 
nically, as  the  patent  and  specification  arc  framed,  but  in  effect  and  substance, 
and  in  the  broadest  and  most  enlarged  view  of  the  subject.  At  the  time  of  the 
trial,  the  utility  of  the  alleged  discovery  being  admitted,  the  fairness  of  the  spe- 
cification being  established,  and  the  publicity  afforded  by  the  patent,  compared 
with  the  partial  and  previous  limited  use,  giving  to  the  public,  as  it  appeared  to 
me,  all  but  the  benefit  of  actual  and  original  discovery,  constituted  a  case  so  far 
favorable  to  the  plaintiff';  but,  looking  to  the  strictness  with  whicli,  on  the 
point  of  discovery,  patents  must  be  construed,  looking  to  the  decisions  in  cases 
of  the  nearest  analogy,  and  to  the  peculiar  nature  of  this  case  under  all  its  cir- 
cumstances, we  feel  ourselves  bound  to  decide  against  the  originality  of  that 
which  is  claimed  by  the  patentee  as  new.  On  both  grounds,  therefore,  first, 
that  no  infringement  of  the  patent  has  been  proved ;  and,  secondly,  that  the 
invention  is  not  new,  we  are  of  opinion  that  the  plaintiff*  is  not  entitled  to 
recover. 

*JBc*/,  Serjt.,  then  objected,  that  the  court  could  not,  in  this  case,  r»  *qo 
direct  a  nonsuit  to  be  entered,  but  should  grant  a  new  trial  only ;  but       ^ 

Dallas,  J.,  stated,  that  if  he  had  not  wished  to  give  the  parties  an  oppor- 
tunity of  going  into  the  whole  of  the  case,  he  should  have  nonsuited  the  plain- 
tiff on  the  evidence  of  Edward  Ibrman. 

Per  curiam.  Hule  absolute  for  a  nonsuit. 

Best,  on  a  subsequent  day,  moved  on  the  authority  of  Minchin  v.  Clement^ 
1  B.  &  A.  252,  that  this  nonsuit  should  be  set  aside  and  a  new  trial  had.  He 
urged  that  he  should  have  had  a  bill  of  exceptions,  of  which  he  was  now 
deprived,  and  that  his  client  was  in  possession  of  a  verdict  which,  by  the  course 
adopted  by  the  court,  was  taken  from  him. 

Dallas,  J.,  repeated  his  observations  above  made. 

BuRROuoir,  J.,  said,  that  the  course  adopted  by  the  court  as  to  the  judgment 
given,  was  the  result  of  great  consideration  both  in  public  and  in  private.    And, 

The  court  rejected  the  application. 

TSee  4  Barn.  &^  Aid.  541,  Brunion  v.  Ilawkei  et  al.  2  Barn.  &  Aid.  345.  The  King  t. 
Wheeler.  1  Misoii's  Rep.  182,  Lowell  v.  Lewis,  ibib.  447,  Barrett  v.  JIalt.  2  Masuii's 
Rep.  112.  Mo'jdy  v.  Fiskt  et  al  7  VVheulon's  Rep.  35(},  Evans  v.  Eaton,  3  ibid.  454, 
Same  pariics.j 
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*Ex  paire  HEATHFIELD  in  the  matter  of  TREVILLE  CROSS, 

The  Stat.  16  G.  2.  e.  17,  for  the  relief  of  insolvent  debtors,  (after  enacting  that  the  estate 
of  the  insolvf:ni  should  vest  in  the  cierk  of  the  peace,  who  should,  under  certain  restric- 
tions, appoint  an  assignee  or  assisnees  for  the  benefit  of  creditors  )  directed  such 
assignee  or  assignees  to  render  such  overplus,  if  any  should  be,  (their  own  debts  and 
chafigree  first  deducted.)  to  the  prisoner,  his  executors  or  administrators:  and  also  pro- 
vided,  that  it  should  be  lawful  for  the  Judges  of  the  Courts  of  K.  B.,  C.  P..  and  Exche- 
quer, or  any  two  of  them,  from  lime  to  time,  upon  the  petition  of  any  creditor  of  such 
prisoner,  complaining  of  any  fraud,  mismanagement,  or  other  misbehavior  of  all  or  any 
of  the  assignees,  upon  hearing  the  parties  concerned,  to  give  such  directions  therein, 
either  for  the  removal  of  such  assignee  or  assignees,  and  the  appointing  any  new  assignee 
or  assignees  in  their  plncc,  or  for  the  prudent,  just,  or  equitable  management,  or  distri- 
bution of  the  estate  and  effects  for  the  benefit  of  the  respective  creditors,  as  the  said 
courrs  or  judges  respectively  should  think  fit;  and,  in  the  case  of  such  removal,  and 
appointment  of  a  new  assignee  or  assignees,  the  act  directed  that  the  insolvent's  estate 
should  be  divested  out  of  such  removed  assignee  or  assignees,  and  should  be  vested  in 
and  delivered  over  to  the  new  assignee  or  assignees  in  the  same  manner,  and  for  the 
same  ends  and  purposes  as  the  same  were  before  vested  in  the  original  assignee  or 
assignees.  Under  this  act  an  assignee  was  appointed  to  dispose  of  the  estate  and  effects 
of  an  insolvent,  who  took  the  beneHi  of  the  act  in  the  year  wherein  it  was  passed.  This 
a^sij^nee  was  removed,  and  another  appointed,  under  a  rule  of  court  of  C.  P.;  and  a  suc- 
cession of  removals  and  new  appointments  took  place  under  C.  P.  rules,  until,  in  1779, 
A.  was  made  assignee  of  the  insolvent's  estates  under  a  rule  of  court  of  C.  P.,  obtained 
possession  of  the  insolvent's  estate,  disposed  of  some  pans  of  it,  and  died  without  dis- 
tributing the  same,  or  giving  any  account  thereof,  leaving  B.,  his  heir  and  representa- 
tive, him  surviving.  1  he  personal  representative  of  the  insolvent,  (who  had  been  dead 
for  some  years,)  applied  to  this  court  for  a  rule,  calling  on  B.  toshow  cause  why  a  new 
assignee  should  not  be  appointed;  and  why  an  account  should  not  be  taken  before  the 
prothonotary  of  all  sums  of  money  received  by  A.  in  his  lifetime,  or  by  B.  since  A.*a 
decease,  belonging  to  the  insolvent's  estate.  The  court  rejected  the  application  on 
account  of  the  unreasonable  length  of  time  which  had  been  suffered  to  elapse  before  it 
was  made. 

The  16th  G.  2.  c.  17,  passed  for  the  relief  of  insolvent  debtors,  after  direct- 
ing sheriffs  and  jailers  to  deliver  in  lists  of  those  who  were  their  prisoners  on 
the  1st  of  January^  1742,  to  the  justices  at  sessions,  and  that  the  said  prisoners 
*4n4l  ^^^"'^  ^^  discharged,  upon  their  delivering  *a  schedule  of  their  estate 
-^  and  effects,  to  remain  with  the  clerk  of  the  peace,  provided  that  all  the 
estate,  right,  title,  interest,  and  trust  of  such  prisoner,  of,  in,  and  to  his  real  and 
peisonal  estate,  should,  immediately  after  the  discharge  of  such  prisoner,  vest 
in  the  clerk  of  the  peace,  who  was  authorised,  by  order  of  the  justices,  at  their 
general  or  quarter  sessions,  to  assign  the  same  to  such  of  the  creditors  of  the 
prisoner  as  the  major  part  of  his  or  her*  creditors,  who  should  apply  for  the 
same  by  any  writing  under  their  hands,  should  direct  and  appoint,  in  trust  fur 
themselves  and  the  rest  of  the  creditors;  which  assignee  (to  whom  powers  of 
suing,  &c.,  were  given)  was  directed  to  receive  and  divide  the  prisoner's  estate 
and  effects,  or  the  moneys  arising  from  the  sale  or  disposition  thereof  (such  sales 
to  be  approved  by  the  major  part  of  the  creditors)  amongst  tlie  creditors  proving 
their  debts,  after  one  month's  notice  of  dividend,  in  equal  proportions,  according 
to  their  respective  debts ;  **  and  after  the  same  is  recovered  and  received,  to  render 
the  overplus,  if  any  shall  be  (their  own  debts  and  charges  first  deducted)  to  the 
prisoner,  his  executors  or  administrators."  Persons  seised  of  an  estate  tail, 
claiming  the  benefit  of  the  act,  were  thereby  directed  to  deliver  such  estate  to 
their  creditors ;  and  it  was  enacted,  that  they  should  be  deemed  to  be  seised  in 
fee.  Then  came  the  following  clause.  **  And  to  the  intent  and  purpose  that 
tlie  estate  and  effects  of  such  prisoner  or  prisoners  as  shall  be  discharged  by 
virtue  of  this  act,  may  be  truly  and  faithfully  applied  for  the  benefit  of  his,  her, 
or  their  real  creditors ;  be  it  enacted,  by  the  authority  aforesaid,  that  it  shall  and 
may  he  lawful  to  and  for  the  respective  courts  at  fVestmiMier,  from  whence 
any  process  issued,  upon  which  such  prisoner  or  prisoners  was  or  were  com- 
mitted, whose  effects  are  so  assigned,  or  where  the  process  issued  out  of  any 
other  court,  to  and  for  the  Judges  of  the  Counts  of  King's  Bench,  Common 
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Pleas,  and  Exphequer,  or  any  two  of  them,  from  •time  to  lime,  upon  the  r^.r^r 
petition  of  any  creditor  or  creditors  of  such  prisoner  or  prisoners,  com-  <-  *^ 
plaining  of  any  insufliciency,  fraud,  mismanagement,  or  other  misbehavior,  of 
all  or  any  of  the  assignees  to  whom  the  estate  or  efiects  of  such  prisoner  or 
prisoners  shall  be  assigned  by  such  clerk  of  the  peace  as  aforesaid,  upon  iiear- 
ing  the  parties  concerned,  to  make  and  give  such  orders  and  directions  therein, 
either  for  the  removal  or  displacing  such  assignee  or  assignees,  and  the  appoint- 
ing any  new  assignee  or  assignees,  in  the  place  or  stead  of  such  assignee  or 
assignees,  so  to  be  removed  or  displaced,  or  for  the  prudent,  just,  or  equitable 
management  or  distribution  of  the  said  estate  and  effects,  for  the  benefit  of  the 
respective  creditors,  as  the  said  courts  or  judges  respectively  shall  think  fit;  and 
in  case  of  the  removal  or  displacing  of  any  assignee  or  assignees,  and  -the 
appointing  of  any  such  new  assignee  or  assignees,  the  estate  or  effects  of  such 
prisoner  or  prisoners  shall  from  thenceforth  be  divested  out  of  the  assignee  or 
assignees  so  removed  or  displaced,  and  be  vested  in  and  delivered  over  to  such 
new  assignee  or  assignees,  in  the  same  manner,  and  for  the  same  ends,  intents, 
and  purposes,  as  the  same  were  before  vested  in  the  assignee  or  assignees  as 
aforesaid ;  any  thing  in  this  act  contained  to  the  contrary  notwithstanding.** 

In  1742,  the  time  of  passing  the  act,  TYeville  Cross  took  the  benefit  thereof, 
and  his  estates  were  assigned  to  Crossing,  who  was  afterwards  removed  by  tlie 
Court  of  Common  Pleas,  and  John  Clarke  appointed  in  his  stead.  Clarke  con- 
tinued in  possession  till  his  death,  but  made  no  sale  or  distribution,  and  died 
insolvent.  John  Clarke,  his  son  and  representative,  was  displaced  by  rule  of 
Court  of  C.  P.,  on  the  4th  of  May,  1775,  and  John  Pring  was  appointed 
assignee.  Some  years  after  this,  iohn  Lellibridge,  Esquire,  (afterwards  Sir 
John  Lellihrulge,  Bart.)  filed  a  bill  in  chancery,  claiming  certain  estates,  which 
had  been  limited  to  TrevUle  Cross  in  tail,  under  a  *setilement  of  his  r^^^^ 
grandmother,  Johanna  Let/ibridge,  and  claims  were  also  set  up  by  L 
other  parties,  as  heirs  at  law,  to  such  estates  as  had  descended  to  Trevi/le 
Cross  from  his  mother,  Elizabeth  Treville.  In  this  state  of  dispute  as  to  the 
heirship,  John  Pring  was  removed  by  rule  of  Court  of  C.  P.,  on  the  lOlh  of 
May,  1779,  and  Sir  John  Lel/ibridge  was  appointed  assignee,  who,  having 
obtained  possession  under  the  rule  of  all  the  estates  of  Treville  Cross,  sold 
some  parts,  and  continued  in  possession  of  the  remainder,  down  to  the  time  of 
his  death,  but  never  rendered  any  account.  In  the  course  of  the  proceedings 
in  Chancery,  an  issue  had  been  directed  by  that  court  to  try  the  right  between 
Sir  John  LeMridge,  and  one  claiming  to  be  heir  at  law  of  Treville  Cross. 
The  suit  was  abated  at  Sir  John's  death,  and  had  since  revived  against  Sir 
Thomas  Lethbridge,  his  son  and  heir,  and  personal  representative.  Treville 
Cross  died  many  years  since,  and  Anthony  Heatltfield,  Esquire,  the  present 
applicant,  and  Crosses  personal  representative,  took  out  letters  of  administration 
to  his  estate  and  effects  in  February,  1817. 

Vatighan,  Serjt.,  now  moved  for  a  rule,  calling  on  Sir  ThonuLS  Lellibridge, 
Bart.,  to  show  cause  why  a  new  assignee  of  the  insolvent's  estates  should  not 
be  appointed,  and  why  an  account  should  not  be  taken  before  the  protlionotary 
of  all  sums  of  money  received  by  Sir  John  Lethbridge  in  his  lifeiime,  or  by 
Sir  Thomas  iMlUf ridge  since  his  decease,  of  or  belonging  to  the  iusolvenfs 
estate.  He  urged  that  the  provisions  of  the  act  were  imperative,  that  the 
assignee,  after  taking  his  own  debt,  should  account  for  the  residue ;  and  that  the 
suit  in  Chancery  as  to  the  heirship  was  irrelevant,  because  the  act  required  the 
assignee  to  account  to  the  insolvent's  personal  representative,  on  whose  behalf^ 
he  appeared  in  this  case. 

Dallas,  J.f  After  a  lapse  of  nearly  forty  years  since  the  appointment  of  the 
assignee,  who  has  furnished  the  Aground  for  this  motion,  the  court  does  r^^^^y 
not  feel  called  upon  to  interfere.    Where  a  statute  directs  a  specific  pro-   ^ 

t  Gibbf,  C.  J.,  W&8  absent. 
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ceeding  in  this  or  any  other  court,  the  meaning  to  he  attached  to  such  direction, 
is  that  the  proceeding  must  be  according  to  the  practice  of  such  court ;  and  the 
practice  of  this  court  requires  that  such  an  application  as  my  brother  Vaughan^s 
is  should  be  made  within  a  reasonable  time. 

Park,  J.,  of  the  same  opinion. 

BuRROUoH,  J.     It  is  quite  impossible  to  entertain  the  present  application.   Is 
this  court  to  go  into  a  long  account  forty  years  old  ?     We  refuse  the  motion. 

Rule  refused. 


CRAWLEY  V.  LMPEY. 

[2  Moore  460  S.  C] 

A  commission  of  bankrupt  had  issued  against  A,  in  1808.  under  which  he  did  not  obtain 
bis  certificate.  Another  commission  issued  against  him  in  1815,  under  which  he  was 
imprisoned,  and  brought  his  action  in  K.  B.  agamst  the  commissioners  for  that  imprison- 
ment. At  the  trial,  being  unprepared  with  proof  of  the  first  commission,  he  was  non- 
suited.  He  then  brought  an  action  for  the  same  cause  in  C.  P.,  which  court  staid  the 
proceedings  in  the  latter  action  till  the  costs  of  the  former  should  be  paid. 

Trespess  for  assault  and  false  imprisonment  had  been  brought  in  K.  B. 
against  the  defendant,  as  a  commissioner  of  bankrupt,  in  which  action  the 
pbintifT  had  been  nonsuited ;  he  afterwards  commenced  his  action  in  this  court 
for  the  same  cause. 

Vaughan,  Serjt.,  on  a  former  day,  had  obtained  a  nile  nisi  to  stay  proceed- 
ings in  this  case,  till  the  costs  in  tlie  former  action  in  K.  B.  had  been  paid,  and 
also  to  make  the  plaintifT  give  security  for  costs  in  the  present  action  ;  and  he 
cited  Melchart  v.  Hahej/,  3  Wils.  149.  S.  C.  2  W.  Bl.  741. 
<»iOfl1  *  Copley,  Serjt.,  now  showed  cause  against  the  rule.  A  commission 
-I  of  bankruptcy  had  issued  against  the  plaintifT  in  1808,  under  which  he 
never  obtained  his  certificate.  In  1815  another  commission  issued,  under 
which  he  had  suffered  the  imprisonment  for  which  this  action  was  brought. 
An  attorney,  in  whose  possession  were  the  proceedings  under  the  former  com- 
mission,  refused  to  produce  them,  unless  a  lien  which  he  claimed  were  first  dis- 
charged. The  plainlifif  was,  therefore,  unable  to  go  into  the  merits  of  the 
former  commission,  and  was  nonsuited.  As  the  merits  were  not  entered  into 
on  the  former  trial,  the  proceedings  cannot  be  stayed  in  this  court,  the  practice 
of  which  dififers  in  this  respect  from  that  of  the  Court  of  King's  Bench.  3  Bos, 
4*  Puli.  23  n.  "Hdd.  556,  7th  ed.  And,  in  Cook  v.  Dobree,  1  H.  Bl.  10. 
this  court  refused  to  stay  proceedings,  saying,  that  they  could  not  on  motion 
try  the  merits  of  the  cause. 

For  the  same  reason,  namely,  that  the  merits  did  not  come  in  question  on 
the  former  trial,  the  plaintiff  is  not  obliged  to  give  security  for  costs  in  the 
present  action. 

Vauglian»  in  support  of  his  rule,  was  stopped  by  the  court 

OiBos,  C.  J.  Under  the  circumstances  of  this  case,  I  can  have  no  doubt 
that  my  brother  Vaughan^ s  rule  ought  to  be  made  absolute.  The  defendant 
goes  to  trial  with  such  preparation  as  every  reasonable  man  would  make  for  his 
defence.  He  goes  down  to  trial  on  the  merits,  and  the  plaintiff  ought  to  have 
gone  down  prepared  to  meet  him  on  that  ground,  but,  being  unprepared  to  go 
into  those  merits,  he  is  nonsuited.  The  plaintiff  was  in  fault,  for  not  providing^ 
^4091  ^^'^^^^^  ^^^  ^^^  ^necessary  evidence.  He  knew,  or  ought  to  have 
-I   knowDy  whether  he  was  in  a  condition  to  prove  the  case  which  be 
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relied  on.     The  rule  must  be  made  absolute  for  staying  the  proceedings  until 
the  payment  of  the  costs  of  the  former  cause. 

Park,  J.,  observed  that  tliis  point  had  been  decided  in  Grosvetwr  v.  Cope,  in 
C.  P.,t  which  was  a  case  of  trying  the  validity  of  a  commission ;  and  that  the 
point  had  also  been  much  considered  and  decided  in  a  case  from  the  western 
circuit. 

Copley  then  contended,  that  at  least  the  other  part  of  the  rule,  viz.  for  security 
for  the  costs  of  this  action,  must  be  discharged,  and  that,  therefore,  he  was 
entiUed  to  the  costs  of  this  rule. 

GiBBS,  C.  J.  If  the  plaintiff  had  not  shown  cause  against  the  other  part  of 
the  defendant's  rule,  to  which  he  is  entitled,  there  might  be  some  ground  for  the 
application.     As  the  case  stands  there  is  none. 

Rule  absolute  as  above. 

t  Not  reported. 


♦PIGEON,  Widow,  V.  BRUCE  and  DOBSON.  [*4I0 

[2  Moore  462.  S.  G.] 

It  was  sworn  by  the  first  of  two  deponents  that  he  went  to  ihe  Fleet  prison,  where  tha 
dei'endnni  was  then  in  custody,  for  the  purpose  serving  him  with  a  capiai  ad  rrfvondeif 
dum^  and  that  having  found  the  defendant  iherein,  he  tendered  to  him  a  copy  of  ine  writ, 
at  the  same  time  showing  the  original  writ,  and  explaining  to  the  defendant  the  intent 
of  the  service;  but  that  the  defendant  refused  to  take  the  copy,  and  walked  away, 
whereupon  the  deponent  foUowing  him,  endeavoring  to  prevail  on  him  to  take  the  copy, 
but  the  defendant  refused,  and  told  the  deponent,  it  ho  did  not  [enve  him,  the  deponent 
would  get  himself  insulted,  whereupon  the  deponent,  fearing  violence,  desisted. 

It  was  sworn  by  the  second  deponent  that,  on  the  evening  ot  the  same  day,  he  went  to 
the  Fleet  prison  for  the  purpose  of  delivering  the  copy  of  the  writ  to  the  defendant ;  that 
he  went  into  the  deputy  warden's  office,  and  informed  him  what  had  passed  in  the 
morning,  and  requested  him  to  have  the  defendant  into  the  turnkey's  lodge,  that  the 
deponent  might  personally  deliver  the  copy  of  the  writ  to  the  defendant,  and  show  him 
the  original :  that  the  defendant  was  called  by  the  crier,  but  refused  to  see  any  body 
except  in  his  room ;  whereupon  the  deponent  offered  to  go  there,  but  was  prevented  by 
the  deputy  warden,  who  said  he  might  not  escape  wiin  his  life,  and  that  the  prison 
would  be  \n  an  uproar ;  that  it  was  impossible  for  the  turnkeys  to  protect  the  deponent, 
but  that  if  the  deponent  would  leave  the  copy  of  the  writ  with  the  deputy  warden,  it 
should  be  given  to  the  defendant  on  the  following  morning;  that  the  deponent  was 
informed,  and  believed  that  the  defendant  was  discharecd  from  the  Fleet  two  days  after- 
wards; that  he  had  made  frequent  attempts  to  serve  nim  at  his  dwelling-house;  that 
the  defendant  could  not  be  found,  and  that  the  deponent  believed  he  secreted  himself  to 
avoid  the  service;  and  that  the  deponent  had  been  informed  by  Jaeph  Foulkeit  one  of 
the  turnkeys  of  the  Fleet  prison,  that  he,  J  F.,  did  deliver  to  the  said  defendant  person- 
ally, in  the  prison,  a  copy  of  the  said  writ :  Held,  that  this  could  not  be  deemed  good 
service. 

Pell,  Serjt.,  moved  that  the  service  of  the  writ  of  capiai  ad  respondendum^ 
in  this  case,  should  be  deemed  good  service  on  the  defendant,  and  that  an 
appearance  should  be  entered,  relying  on  the  facts  disclosed  by  the  affidavits  of 
two  persons,  by  the  first  of  whom  it  was  sworn,  that  the  deponent,  on  the  27th 
of  April  last,  went  to  the  Fleet  prison,  where  the  defendant,  Dobaon^  was  then 
in  custody,  for  the  purpose  of  serving  him  with  a  writ  of  capias  ad  respondent 
dum,  issued  in  this  cause  ;  and  that,  having  found  him  in  the  prison,  the  deponent 
.tendered  and  offered  to  him  a  copy  of  the  writ,  at  the  same  time  showing  the 
original  writ,  and  ^explaining  to  him  the  intent  of  the  service,  but  that  r^^ii 
Uie  said  defendant  positively  refused  to  take  the  copy  of  the  writ,  and  ^ 
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turned  from  the  deponent,  and  walked  another  way,  whereupon  the  deponent 
followed  him,  and  endeavored  to  prevail  on  him  to  take  the  copy  of  the  writ, 
but  the  said  defendant  still  positively  refused  to  take  the  same,  and  told  the 
deponent,  that  if  he  did  not  immediately  leave  him,  the  deponent  would  get 
himself  insulted ;  and  that  the  deponent,  being  apprehensive  that  he  should  get 
violently  used  by  the  said  defendant,  or  by  some  of  the  other  prisoners,  leA 
tlie  prison. 

By  the  second  deponent  it  was  sworn,  that,  on  the  evening  of  the  same  day, 
he  went  to  the  Fleet  prison,  for  the  purpose  of  actually  delivering  to  the 
defendant,  Dohaon^  the  copy  of  the  same  writ,  and  went  into  the  office  of  the 
deputy  warden  in  the  prison,  and  explained  to  the  deputy  warden  what  had 
passed  in  the  morning  of  that  day,  as  aforesaid ;  that  the  deponent  requested 
the  deputy  warden  to  have  the  said  defendant  into  the  turnkey's  lodge  of  the 
prison,  in  order  that  tlie  deponent  might  personally  dehver  to  the  said  defendant 
the  said  copy  of  the  writ,  and  show  him  the  original;  and  that  the  said  defend- 
ant was  accordingly  called  by  the  crier,  but  refused  to  come  to  the  deponent, 
and  sent  word  by  the  crier,  that  if  any  one  wanted  to  see  him,  he  might  come 
into  his  room,  as  he  would  not  come  out  of  it;  that  thereupon  the  deponent 
offered  to  go  inside  the  said  prison,  with  a  turnkey,  to  serve  the  said  defendant, 
as  aforesaid,  but  that  the  deputy  warden  positively  refused  to  allow  the  deponent 
so  to  do,  stating  that  the  deponent  would  get  most  seriously  injured  if  he 
attempted  to  do  so,  and  perhaps  not  escape  with  his  life,  that  the  prison  would 
instantly  be  in  an  uproar,  and  that  it  was  impossible  for  the  turnkeys  to  protect 
*4l2n  ^^^  deponent;  but  that,  if  the  deponent  would  leave  the  copy  of  the  *writ 
-I  with  the  deputy  warden,  it  should  be  given  to  the  said  defendant  on  the 
following  morning.  It  was  then  sworn,  that  the  deponent  did  accordingly  leave 
a  true  copy  of  the  writ  with  the  deputy  warden,  and  that  the  writ  was  in  the 
regular  form,  and  was  returnable  on  the  morrow  of  the  Ascension  last  past;  that 
the  deponent  had  since  been  informed  at  the  prison,  and  believed  that  the  said 
defendant  was,  on  the  29th  of  April  last,  discharged  out  of  the  prison ;  that  since 
that  day  the  deponent  had  repeatedly  endeavored  to  serve  the  said  defendant  at 
his  dwelling-house  and  elsewhere,  with  a  copy  of  the  said  writ,  but  that  he 
could  not  find  the  said  defendant,  either  at  his  said  dwelling-house  or  at  any 
other  place ;  that  he  believed  that  the  said  defendant  purposely  secreted  himselft 
to  avoid  being  served  with  this  writ;  and  that  the  deponent  had  since  been 
informed  by  Joseph  Foulkes,  one  of  the  turnkeys  of  the  prison  of  the  Fleets  that 
he,  Josqyh  Foulkes,  did,  on  the  28th  of  April  last,  deliver  to  the  said  defendant, 
personally,  the  said  copy  of  the  said  writ,  which  the  deponent  left  with  the 
deputy  warden,  in  the  presence  of  the  said  Joseph  FoxdkesA 

GiBBS,  C.  J.  It  is  quite  another  question  what  remedy  you  may  have  against 
any  officer  who  interposes  difficulties  in  your  way,  or  prevents  you  from 
executing  process:  but  we  cannot  say  that  this  is  service  of  process,  when  there 
is  nothing  to  prove  tliat  the  process  has  been  served. 

Rule  refused. 

f  Fell  stated  that  Jaepk  Foulket  hod  been  applied  to,  to  make  affidavit  of  his  service  }f 
the  process,  and  that  he  oad  refused,  saying  that  he  was  forbidden  by  the  warden  to  do  eii ; 
but  there  was  no  affidavit  of  this. 
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•CLEARS  V.  STEVENS. 

[2  Moore  464.  S.  C] 

In  replevin^  the  first  cognizance  averred  a  custom  within  a  manor  for  the  court  leet  to 
make  regulations  touching  the  commons,  and  the  stocking  thereof,  and  to  order  that,  on 
breach,  such  penalty  should  be  paid  by  the  offender  as  to  the  jurors  should  seem  meet ; 
and  a  farther  custom  that,  on  refusal  to  pay,  a  distress  miffht  be  taken;  it  then  averred 
an  order  of  a  court  leet,  that  no  person  should  keep,  on  tiie  commons,  any  steers  after 
two  years  old,  on  the  penalty  of  20s.  a  head,  and  justified  toking  the  cattle,  as  being 
8!eers  more  than  two  vears  old,  and  being  in  the  common  damage  feasant.  The  secona 
cognizance  justitied  taking  the  cattle  damage  feasant  in  the  locu§  in  quo,  as  the  soil  and 
freehold  of  the  lord.  The  plaintiff  pleaded  to  the  first  cognizance,  that  the  caiile,  at  the 
time  when,  &c.,  were  less  than  two  years  old,  on  which  the  defendant  joined  issue ;  and 
for  plea  to  the  second  cognizance,  the  plaintiff  prescribed  for  common  appurtenant  over 
the  lucvB  in  quo,  for  such  cattle  as  should  be  permitted  by  the  bye-laws  of  the  manor, 
and  averred  the  like  bye*law  as  in  the  first  cognizance,  and  that  after  the  bye-Uw.  and 
before  the  time  when,  &c.,  he  put  his  cattle,  being  steers  less  than  two  years  old,  on 
the  common,  and  they  remained  therein  feeding  until,  &c.  The  defendant  replied  that 
the  cattle,  at  the  time  when,  &c..  were  not  less  than  two  years  old,  on  which  issue  was 
joined:  Held,  that  the  first  cognizance  was  bad,  because  it  did  not  aver  any  demand  and 
refusal  to  pay  the  penalty  before  the  distress  taken,  and  that  the  plaintiff,  therefore,  was 
entitled  to  judgment  non  ob9ta7tto  veredicto,  on  the  first  issue. 

2.  Held,  that  the  plea  in  btir  to  the  second  cognizance  was  bad,  because  it  did  not  aver  the 
age  of  the  cattle  at  the  time  of  the  distress  taken,  and  that  the  immaterial  issue  joined 
on  that  plea  could  not  aid  the  imperfection  thereof. 

3.  Held,  that  no  repleader  was  to  be  awarded  to  the  plaintiff  as  to  the  second  issue. 

Replevin  for  taking  three  steers.  The  defendant  in  his  first  cognizance 
acknowledged  the  taking,  us  bailiff  of  T,  ThomhUl,  Esq.,  in  Ilopton  common,  in 
the  county  of  Suffolk,  which,  at  the  time  when,  &c.,  was  a  parcel  of  tJie  manor 
of  Ilopton,  within  the  jurisdiction  of  the  court  leet  and  view  of  frank-pledge 
thereof,  of  which  manor  Thornhill  was  seised  in  fee,  and  had  been  accustomed 
to  have  a  court  leet  or  view  of  frank-pledge  before  the  steward  of  the  court  for 
the  time  being.  The  defendant  then  averred  a  custom  within  the  manor,  that 
the  jurors  at/the  leet  might  make  regulations  and  bye-laws  touching  the  common, 
and  iho  stocking  and  depasturing  of  the  same  with  cattle ;  and  might  order  and 
direct  that,  in  case  of  any  breach  of  the  bye-laws,  such  penalty  should  be  paid 
by  the  person  or  persons  offending  against  the  same,  as  to  *lhe  jurors  r^^i  ^ 
should  seem  meet:  and  also  that  it  had  been  the  custom,  that  a  distress  ^ 
might  be  taken  in  case  any  person  offending  against  the  bye-laws  should  refuse 
to  pay  the  sutn  which  the  jurors  should  direct  to  be  paid  by  the  party  offending, 
and  which  should  become  due  and  payable  by  way  of  penalty  for  the  breach  of 
such  bye-laws.  The  defendant  further  averred,  that  on  the  29th  of  n^pril,  1814, 
a  court  leet  for  the  manor  was  duly  holden,  when  it  was  ordered  by  the  jurors 
there  assembled,  that  no  person  sliould  keep  any  Scotch  steers,  or  home  bred 
steers,  upon  any  of  the  common  pastures  of  the  parish,  or  any  steer  afler  two 
years  old,  on  the  penalty  of  paying  twenty  shillings  a  head  for  every  head  of 
cattle.  The  defendant  then  further  averred,  that  after  the  making  the  bye-law, 
the  cattle  in  the  declaration  mentioned  being  steers  more  than  two  years  old, 
were  at  the  time,  when,  &c.,  in  the  locus  in  quo  called  Hopton  common,  eating 
np  the  grass  and  doing  damage  there  to  Thornhill  in  defiance  of  the  bye-law, 
wherefore  the  defendant  took  tliem  for  a  distress  for  the  damage  there  done. 
In  his  second  cognizance,  the  defendant  justified  the  taking,  because  long  before, 
and  at  the  time  when,  &c.,  the  locus  in  quo  was  the  soil  and  freehold  oi^  Thorn* 
hill,  and,  because  the  cattle  at  the  time  when,  &c.,  were  in  the  locus  in  quo, 
eating  up  the  grass  and  doing  damage  to  Thornhill;  wherefore  the  defendant, 
as  his  bailiff,  took  the  same  for  a  distress  for  the  damage  there  then  done  and 
doing.  Plea  in  bar  as  the  first  cognizance,  that  the  cattle  in  the  declaration 
mentioned,  were  at  the  time,  when,  &c.,  less  than  two  years  old,  to  wit,  one 
year  old.     Issue  thereon.     As  to  the  second  cognizance,  that  the  plaintiff  was 


414] 


8  Taunton.  309 


seised  in  fee  of  a  messuage  in  the  parish  of  Hopton^  and  in  the  actual  occupa- 
tion thereof;  tliat  he  had  been  accustomed,  and  of  right  ought  to  have  common 
of  pasture  in  the  locus  in  quo  for  all  such  commonable  cattle  as  ho  should  be 
•'4151  permitted  to  turn  thereon  *by  the  bye-laws  of  the  manor;  and  that  the 
^  locus  in  quo  was  a  waste  or  common  within  the  jurisdiction  of  tiie 
court  leet.  The  plea  then  admitted  the  seisin  of  7%omhilU  and  his  rights,  the 
holding  of  the  court  leet,  and  the  order  of  the  jurors,  as  set  forth  in  the  tirst 
cognizance:  and  the  plaintiff  then  averred,  that,  after  the  making  of  that  bye- 
law,  and  whilst  he  was  seised  of  his  said  messuage,  and  before  the  time  when, 
di^c,  he  put  and  turned  the  cattle,  in  the  declaration  mentioned,  being  steers 
less  than  two  years  old,  to  wit,  one  year  old,  and  being  his  own  commonable 
cattle,  in  the  locus  in  quo,  to  depasture  on  the  grass  there  then  growing,  and  lo 
use  the  said  common  of  pasture  as  he  lawfully  might;  and  that  the  cattle 
remained  therein  depasturing,  until  the  defendant,  of  his  own  wrong,  took  and 
unjustly  detained  the  same.  Replication  to  this  plea,  that  the  catile  in  the 
declaration  mentioned,  at  the  time  when,  &c.,  were  not  steers  less  than  two 
years  old,  in  manner  and  form  as  the  plaintiff*  had  in  that  plea  alleged ;  and 
issue  thereon. 

At  the  trial  before  Dallas,  J.,  at  the  last  Suffolk  assizes,  the  question  le(\  for 
the  jur>'  was,  whether  the  cattle  at  the  time  of  the  distress  were  more  than  two 
years  old.     Verdict  for  the  defendant. 

BlosstU  Serjt.,  had  obtained  a  rule  nisi  to  enter  up  judgment  for  the  plain- 
tiff on  both  issues,  non  obstante  veredicto,  or  to  enter  up  such  judgment  on  the 
first  issue,  and  to  have  a  repleader  awarded  on  the  last.  He  contended  that  the 
first  cognizance  would  have  been  bad  on  demurrer,  for  the  defendant  had  only 
alleged,  that  the  steers  were  more  than  two  years  old  at  the  time  of  the  distress, 
and  had  neglected  to  aver  that  the  penalty  imposed  by  the  bye  law  had  been 
demanded  of  the  plaintiff,  and  the  payment  refused  by  him.  As,  therefore,  the 
*4ifi1  '^^'^  ^  distrain  only  arose  on  non-payment  *of  the  penalty  imposed, 
^  the  plaintiff  was  entided  to  the  judgment  prayed  for  on  the  first  issue. 
To  the  second  cognizance,  by  which  the  defendant  acknowle^ed  the  taking  the 
catde  damage  feasant,  as  the  bailiff  to  the  lord,  the  plaintiff  had  pleaded  his  right 
to  turn  cattle  on  the  common  conformably  to  the  bye  laws  of  the  leet,  and  that 
the  steers  in  question  so  turned  on,  were  less  than  two  years  old,  to  wit,  one 
year  old.  The  defendant's  replication  lo  this,  viz,  that  when  they  were  taken 
they  were  not  less  than  two  years  old,  was,  he  contended,  no  answer  to  the 
plea,  in  which  it  should  have  been  averred,  that  they  were  more  than  two  years 
old,  otherwise  no  breach  of  the  bye  laws  is  shown.  The  defendant,  therefore, 
had  tendered  an  immaterial  issue ;  and  the  plaintiff,  if  not  entitled  to  a  judgment 
non  obstante  veredicto,  was  at  least  entitled  to  an  award  of  a  repleader  on  the 
second  issue. 

Frere,  Serjt,  now  showed  cause  against  the  rule.  The  cattle  in  question. 
were  not  taken  as  a  distress  for  the  penalty,  but  damage  feasant.  The  second, 
plea  in  bar  admits,  that  the  bye  laws  excluded  any  sleer  .after  two  years  old 
from  depasturing  on  the  common ;  and  the  first  cognizance  avers,  that  after  the 
makinff  of  these  bye  laws,  the  steers  in  question  being  more  than  two  years  old, 
were  depasturing  on  the  locus  in  quo,  and  were  distrained,  damage  feasant. 
And  it  cannot  be  denied  that,  under  these  circumstances,  the  steers  became  a. 
surcharge  for  which  the  lord  might  distrain.  [^GWbs,  C.  J.  One  difficulty 
occurs  to  us.  There  is  no  right  to  distrain  either  for  a  penalty  or  a  breach  of 
a  bye  law  without  a  custom.  The  defendant  in  his  first  cognizance  avers  the 
right  to  hold  a  court  leet,  with  a  power  in  that  court  to  make  bye  laws,  to  im* 
pose  a  penalty  by  reason  of  a  breach  of  them,  and  on  non-payment  to 
^ .  1^-1  ^distrain  for  the  same ;  but  it  is  no  where  averred  that  there  has  been  a 
•^  refusal  on  the  part  of  the  plaintiff  to  pay  the  penalty.]  At  common  law 
the  lord  may  distrain  for  a  surcharge  without  a  custom.  [^Gibbs,  C.  J.  The 
right  against  the  lord  is  to  turn  on  any  commonable  cattle ;  that  right  can  only 
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be  regulated  or  narrowed  by  the  custom,  tlie  custom  in  this  case  is,  that  the 
distress  shall  be  levied  on  the  non-payment  of  the  penalty  ;  and  the  defendant 
must  take  the  whole  custom,  not  merely  that  part  of  it  which  is  convenient  to 
his  case.]  Where  a  bye  law  defines  what  catde  shall  be  turned  on  a  common, 
and  inflicts  a  penalty  for  the  breach  of  such  law,  it  makes  all  other  cattle  tres- 
passers ;  and  if  cattle  above  the  age  defined  be  turned  on,  it  is  a  surcharge  for 
which  the  lord  may  distrain,  rejecting  the  right  to  impose  the  penalty  and  dis- 
train for  that.  The  defendant  has  put  enough  on  this  record  to  show  that  there 
was  a  surcharge,  and  that  the  distress  was  taken  damage  feasant.  On  the  first 
issue,  therefore,  the  defendant  has  a  right  to  hold  his  verdict. 

As  to  the  second  issue,  the  jury  have  by  their  verdict  found  that  the  steers 
were  not  less  than  two  years  old,  and  therefore  the  plaintiflf  is  concluded  by 
that.  If  it  be  urged  that  it  would  be  consistent  with  the  pleadings  on  the  second 
issue,  that  the  steers  might  be  exacdy  two  years  old,  it  is  granted  that  the  issue 
is  immaterial ;  but  the  defendant  is  betrayed  into  error  by  the  plaintifT,  wlio 
tenders  this  immaterial  issue,  by  averring  that  the  steers  were  less  than  two 
years  old.  [^Gibbs,  C.  J.  It  is  like  the  case  of  a  plea,  to  debt  on  bond,  of 
payment  before  the  day,  to  which  plea,  if  the  plaintili*  unadvisedly  reply  in  the 
terms  of  the  plea,  the  issue  is  immaterial.]  The  plaintifi'  is  the  first  wlio  makes 
the  error,  and  the  party  who  makes  the  first  error  in  pleading,  is  not  entided  to 
an  award  of  repleader.  Webster  v.  Banniater^  Doug.  396,  *Ken\pe  v.  r^4,Q 
Crews,  1  Ld.  Raym.  167,  Taylor  v.  Whitehead,  Doug.  749.  On  this  L  •**^ 
second  issue,  therefore*  the  defendant  is  entided  to  the  judgment  of  the  court. 

Dlosset,  in  support  of  his  rule,  being  directed  by  the  court  to  confine  himself 
to  the  second  point,  thus  argued.  The  plea  in  bar  to  the  second  cognizance  is 
good,  nor  need  such  a  plea  pursue  exactly  the  terms  of  a  bye  law  in  any  case 
in  which  the  propositiou  is  not  confined  to  a  precise  mathematical  point.  It  is 
averred  in  the  plea,  that  the  steers  were  less  than  two  years  old,  and  that  nega- 
tives the  fact  of  their  being  more  than  two  years  old.  The  defendant  should, 
in  his  replication,  have  selected  and  traversed  the  material  fact,  and  have  stated 
that  the  steers  were  more  than  two  years  old.  [Gibbs,  C.  J.  The  custom  is, 
that  no  one  shall  keep  steers  on  the  locuo  in  quo  after  they  are  two  years  old, 
under  a  penalty.  The  plaintiff  pleads,  that  when  his  steers  were  turned  on  the 
common  they  were  less  than  two  years  old,  but  he  says  nothing  of  the  age  at 
which  they  were  arrived,  at  the  time  of  the  distress.]  The  defendant  by  his  re- 
plication cures  that  fault,  for  he  avers  that,  at  the  time  when,  &,c,  they  were  not 
less  than  two  years  old;  he  might  have  demurred  to  the  plea.  [^Gibbs  C.  J. 
There,  I  repeat,  the  plaintifi*  is  in  a  dilemma,  for  he  does  not  show  the  age  of 
the  steers  when  they  were  taken.]  Then  if  the  justification  is  not  well  pleaded, 
the  trespass  is  confessed,  and  in  such  case  the  plaintiff  has  judgment  on  the 
trespass  confessed,  although  he  may  have  replied  immaterially.  Broadbent 
v.  IVilks,  Willes,  366,  Jones  v.  BodinIutm,i  Craocn  'v.  Ilanley,  Barnes,  r#4|Q 
3d  edit.  255,  Foster  v.  Jackson,  Hob.  56,  Comyn^s  Digest,  Pleader,  ^ 
M.  2,  Bonham's  case,  8  Rep.  120.  b.  Turner^ s  case,  Ibid.  133.  b.,  Meriel 
TreahanCs  case,  9.  Rep.  110.  b. 

GiBBS,  C.  J.  This  is  an  action  of  replevin,  and  the  defendant  in  his  first  cog* 
nizance  states,  that  the  locus  in  quo  is  a  common  in  the  manor  of  Hopton,  and 
that  there  hath  been  a  custom  for  the  lord  to  hold  a  court  leet ;  and  for  the 
jurors  at  the  leet  to  make  regulations  and  bye  laws  touching  the  common,  and 
stocking  the  same,  and  to  impose  a  penalty  on  the  violation  of  such  regulations ; 
and  further  that  it  had  been  the  custom  that,  in  case  any  person  ofifending  should 
neglect  to  pay  the  penally,  a  distress  might  be  levied  on  account  of  the  breach 
of  the  bye  laws.  The  defendant  then  avers  the  holding  of  a  court  leet,  and  an 
order  by  the  jurors,  that  only  cattle  of  a  certain  description  should  be  kept  on 
the  common,  and  that,  after  the  making  of  this  bye  law,  the  plaintiff  put  on  the 

t  1  Salk.  173.    ^.  C.  Carthtvi,  370,  under  the  title  of  Jonu  v.  Bodinntu 
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common  cattle  of  a  different  description,  wherefore  the  defendant,  as  bailiff  to 
ilie  lord,  distrained  them.  This  right  of  the  lord  to  distrain  cattle  put  on  the 
common  for  a  breach  of  the  regulations  made  by  the  jury,  can  only  be  supported 
by  the  custom.  Now  this  cognizance  states  in  substance  a  distress  by  the  lord 
fur  a  breach  of  the  regulations  made  by  the  jury,  without  stating  any  demand 
of  the  penalty  from  the  plaintiff,  or  any  refusal  or  neglect  on  his  part  to  pay  the 
same.     The  cognizance,  therefore,  does  not  pursue  the  custom,  and  is  bad. 

The  defendant,  in  his  second  cognizance,  justifies  the  taking,  as  bailiff  to  the 
lord,  because  the  cattle  in  question  were  on  the  common  damage  feasant.    The 

"^4201  *P^^^"^^  "^  ^^^  P'^^  ^"  ^^^  ^  ^^^^  cognizance  states,  that  he  was  seised 
-^  in  fee  of  certain  premises  in  the  parish  of  Hopton,  and  that  he  had  been 
accustomed,  and  of  right  ought  to  have  common  of  pasture  in  the  locus  in  quo 
for  all  such  cattle  as  he  should  be  permitted  to  turn  thereon  by  the  bye  laws ; 
thereby  confining  his  right  of  common  to  the  regulation  of  the  bye  laws.  He 
then  shows  that  a  bye  law  was  regularly  made,  that  no  person  should  keep 
steers  upon  the  common  after  two  years  old,  under  a  penalty  of  paying  twent} 
shillings  a  head ;  and  avers  that,  after  the  making  of  the  bye  law,  the  plaintiflf 
turned  on  the  cattle  in  question,  being  steers  less  than  two  years  old,  to  wit, 
one  year  old,  on  the  common  to  feed  as  he  lawfully  might.  The  custom  amounts 
to  this,  that  no  one  shall  keep  cattle  on  the  common  which  are  more  than  two 
years  old.  The  plea  says  nothing  of  the  age  of  the  cattle  at  the  time  the  dis- 
tress was  taken,  but  is  wholly  confined  to  a  statement  of  their  age  when  they 
were  turned  on,  which  is  laid  at  less  than  two  years,  to  wit,  one  year ;  but,  for 
any  tiling  that  appears  on  this  plea,  the  cattle  might  have  been  three  years  old 
when  they  were  distrained.  This  plea  in  bar  is,  therefore,  bad.  It  is  true, 
that  the  defendant  in  his  replication  selects  an  immaterial  fact  and  takes  issue 
thereon,  but  an  immaterial  issue  taken  on  a  bad  plea  will  not  make  that  plea 
^ood.  The  second  cognizance  is  good,  and  as  no  good  plea  is  pleaded  in  bar 
to  that  cognizance,  the  defendant  is  entitled  to  judgment  thereon.  But  the  first 
cognizance  is  bad. 

PtT  curiam. 

Rule  absolute  as  to  the  first  issue,  and  discharged  as  to  the  second. 
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At  The  trial  of  a  cause,  a  verdict  was  taken  for  the  plaintiff,  subject  to  a  case  for  the 
opinion  of  the  court  of  C.  P.  The  case,  as  drawn  for  the  plaintiff,  was  objected  10  by 
the  defendant,  on  the  ground  that  it  excluded  the  only  point  intended  to  be  raised.  The 
connael  on  both  sides,  (not  of  the  degree  of  the  coif.)  then  attended  before  the  iudge 
who  tried  the  cause,  who,  after  hearing  ihem,  and  referring  to  his  notes,  decided  that 
the  case,  as  it  stood,  was  correctly  drawn.  The  defendant's  and  plaintiffs'  junior  coun- 
sel then  signed  the  case,  and  the  plaintiff  obtained  a  Serjeant's  signature,  and  handed 
the  case  to  the  defendant's  attorney  for  signature  in  like  manner,  that  it  might  be 
argued.  The  attorney  having  refused,  on  the  ground  that  be  should  compromise  the 
question  which  his  clieiit  intended  to  try,  the  court  gave  the  defendant  two  days  to 
obtain  the  proper  si^natui'es,  and,  on  his  non-compliance,  ordered  the  postea  to  be  deliv- 
ered to  the  plaiutifl. 

At  the  trial  of  this  case  before  Pfood,  B.,  at  the  last  Essex  assizes,  a  ver- 
dict was  entered  for  the  plaintiffs,  subject  to  a  case  for  the  opinion  of  this  court. 
The  junior  coimsel  on  each  side  in  the  cause,  differing  as  to  the  insertion  of  a 
certain  fact,  IVood,  B.,  on  reference  to  his  notes,  after  hearing  the  counsel  on 
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both  sides,  decided,  that  the  case,  as  framed  on  the  part  of  the  plaintiffs,  was 
correcdy  drawn ;  whereupon  the  junior  counsel  on  both  sides  agreed  to  and 
signed  tlic  case  as  it  stood.  The  plaintiffs  then  procured  a  Serjeant's  signature 
to  the  case,  as  a  necessary  preliminary  step,  and  a  copy  was  served  on  the 
defendant's  attorney,  requesting  him  to  procure  a  serjeant*s  signature  to  the  case 
on  the  defendant's  behalf,  that  it  might  be  put  down  for  aigument.  This  was 
declined  by  tlie  defendant's  attoniey,  on  the  ground,  that  the  case  did  not  con- 
tain certain  material  facts  which  had  been  proved  at  the  trial,  and  which  were 
necessary,  in  order  to  raise  tlie  point  which  he  intended  to  try  by  this  action, 
which  was,  whether  the  delivery  of  a  writ  o(  Jim  facias  to  the  sheriff,  out  of 
his  bailiwick,  could  bind  the  defendant's  goods  from  the  time  of  such  delivery. 

Copley,  Serjt.,  had  on  a  former  day  obtained  a  nde  nisi  for  the  postea  to  be 
delivered  to  the  plaintiffs,  with  *liberty  to  enter  up  final  judgment  r^^oQ 
thereon,  pursuant  to  the  verdict;  and  he  urged,  that  if  the  court  did  not  ^ 
interfere  in  such  a  case,  this  expedient  for  getting  rid  of  a  special  case  and  hav- 
ing a  new  trial,  would  be  frequently  resorted  to. 

Bosanquet,  Serjt.,  now  showed  caused.  A  party  is  advised  to  bring  an 
action  to  try  the  question,  wheUier  the  delivery  of  a  writ  o(  Jieri  facias  to  a 
sheriil',  out  of  his  county,  is  binding;  the  stat.  29  Car.  2.  c.  3.  8,  16,  enacting, 
that  no  writ  o^ fieri  facias  or  other  writ  of  execution,  shall  bind  the  property 
of  goods,  but  from  the  time  of  delivery  to  such  sheriff  to  be  executed.  The 
learned  judge  would  not  rule  the  point  at  the  trial,  otherwise  the  defendant 
might  have  brought  his  opinion  in  review  before  this  court.  In  stating  a  case 
all  the  facts  proved  ought  to  appear.  It  is  not  pretended  that  the  fact  sought 
to  be  inserted  was  not  proved ;  and,  since  tlie  case  excludes  it,  though  it  has 
been  signed  by  the  junior  counsel,  yet  the  attorney  for  the  defendant  is  justified 
in  declining  to  apply  for  the  signature  of  a  serjeant,  as  requested  by  the  plain- 
tiff, feeling  that,  by  an  acquiescence,  he  should  compromise  the  whole  question, 
which  his  client  came  to  try. 

Copley,,  in  support  of  his  rule,  was  stopped  by  the  court. 

GiBBS,  C.  J.  As  I  understand  the  facts  of  this  case,  the  parties  went  down 
to  trial,  no  serjeant  being  of  counsel  at  the  assizes.  A  verdict  was  there  taken 
for  the  plaintiff,  subject  to  the  opinion  of  this  court,  on  a  case  reserved.  A  case 
was  drawn  by  the  plaintifi*'s  counsel,  which  was  not  approved  on  the  part  of 
the  defendant.  The  counsel  on  both  sides  then  attended  the  judge,  who  refer- 
red to  his  notes,  and,  after  hearing  *both  parties,  stated  what  he  thought  r^^oq 
was  the  point  to  be  decided  in  the  case.  The  counsel  whom  the  defend-  ^ 
ant  had  selected  then  signed  that  case.  By  the  rules  of  this  court,  no  case  can 
be  argued,  unless  it  be  signed  by  a  serjeant  for  each  party.  The  defendant 
refuses  to  obtain  a  serjeant^s  signature,  although  the  plaintiffs'  serjeant  has 
signed.  The  defendant  thus  stands  aloof,  and  says,  I  will  not  accede  to  the 
signature;  for  there  is  no  doubt  that  any  serjeant  would  have  signed  this  case, 
because  it  had  been  setUed  by  the  only  authority  which  could  settle  it,  namely, 
by  the  authority  of  the  jtidge  before  whom  tlie  cause  was  tried.  The  case,  it 
is  true,  cannot  be  argued  here  without  a  Serjeant's  signature,  but  it  is  competent 
to  this  court  to  order  the  postea  to  be  delivered  to  the  plaintiffs,  that  they  may 
enter  judgment  thereon,  now  that  the  defendant  refuses  to  fulfil  the  agreement 
under  wjiich  the  parties  drew  their  case.  Unless,  therefore,  this  case  is  signed 
on  the  part  of  the  defendant,  and  delivered  on  or  before  IHday  next,  the  rule 
must  be  absolute  for  the  postea  to  be  delivered  to  the  plaintiffs. 

Bule  absolute  sub  tnodo. 

The  conditions  imposed  by  the  court  not  having  been  complied  with  by  the 
defendant,  the  rule  was  made  absolute, 

Postea  to  the  plaintiffs. 


♦424]  8  Taunton.  213 


BRIDGE  et  al.  v.  GARLICK  et  al. 

[2  Moore.  481.    S.  C] 

A  local  turnpike  act  imposed  specific  tolls  on  carriages  in  proportion  to  the  breadth  of 
their  wheels,  such  tolls  being  increased  in  proportion  to  the  narrowness  of  the  wheels, 
and  being  highest  where  the  wheels  were  of  less  breadth  than  six  inches :  Held,  thst 
the  carriages  subject  to  such  tolls  were  exempted  from  the  additional  toll  imposed  by 
the  latter  part  of  the  twenty-third  section  of  the  statute  13  G.  3.  c.  84,  (General  Turn- 
pike Act,)  and  that  the  local  act  virtually  repealed  that  section. 

Debt  by  the  treasurers  of  the  trustees  of  the  turnpike  road  leading  from 
Coshanit  in  the  county  of  Southampton^  to  Chiekester^  on  a  bond  given  to 
them  by  the  lessee  of  a  turnpike  gale  on  that  road,  and  his  sureties.  The 
defendants  craved  oyer  of  the  bond  and  condition,  which  was  for  the  due  per- 
formance by  the  lessee  of  the  covenants  comprised  in  a  lease  of  the  same  date 
with  the  bond,  and  made  between  the  trustees  of  the  road  of  the  one  part,  and 
the  defendant,  Garlicky  of  the  other  part,  and  they  set  out  the  lease  by  which, 
(after  reciting  that,  by  the  staU  46  G.  3,  intituled  *'  an  act  for  repealing  two  acts 
passed  in  the  2d  and  24th  years  of  the  reign  of  his  present  majesty,  for  repair- 
ing the  road  from  Cosfunn^  in  the  county  of  Southampton,  to  the  city  of  Chich" 
ester,  and  for  the  more  effectually  repairing  the  said  road,"  power  was  given  to 
the  trustees,  after  giving  notice*  as  therein  mentioned,  to  lease  the  tolls  granted 
by  the  said,  act  for  any  term  not  exceeding  three  years,  for  the  best  rent  that 
could  be  reasonably  gotten  for  the  same;  and  that  the  said  tolls  had  been  let  by 
auction  to  the  defendant,  Garlick,  for  one  year,  as  the  highest  bidder;)  it  was 
witnessed  that  the  tolls  were  demised  to  Garlick  for  that  term  for  670/.;  and  it 
was  provided,  (among  other  restrictions,)  that  if  Garlick  should,  at  any  time 
during  the  term,  demand  or  receive  for  toll  for .  the  passage  of  any  coach,  &c. 
waggon,  wain,  cart,  or  other  carriage,  through  the  turnpike  gate,  auy  greater  or 
less  toll  than  the  respective  sums  directed  to  be  paid  for  such  tolls  by  the  said 
act,  (except  only  where  such  tolls  had  been  lessened  by  order  of  the  trustees 
^jnn-i  by  virtue  of  their  powers  under  the  act,)  or  any  toll  for  'articles  exempted 
•I  by  the  act,  or  by  any  other  of  the  laws  and  customs  of  the  realm,  the 
trustees  might  determine  the  demise  upon  giving  notice  as  therein  mentioned. 
Garlick  then  covenanted,  that  he  would  not  at  any  time  during  the  term  demand 
or  receive  greater  or  less  tolls  than  those  stated  in  the  proviso,  nor  at  any  time 
during  tlie  term,  demand  or  receive  for  toll  for  the  passage  of  any  coach,  &c. 
waggon,  wain,  cart,  or  other  carriage  through  the  said  turnpike  gate,  any  greater 
or  less  tolls  than  the  respective  sums  directed  to  be  paid  for  such  tolls  on  the 
road  by  the  said  act,  (except  only  when  the  tolls  had  been  lessened  or  altered 
by  order  of  the  trustees,  by  virtue  of  their  powers  under  the  act,  or  other  laws 
or  statutes,)  nor  any  toll  for  articles  exempted  by  that  act,  or  any  other  of  the 
laws  and  statutes  of  the  realm.  The  defendants  then  averred,  that  Garlick  had 
not,  at  any  time  during  the  term,  demanded  or  received  for  toll,  any  greater  or 
less  tolls,  or  sums  of  money  than  those  stated  in  the  proviso,  and  general  per- 
formance by  him  of  his  covenants  in  the  lease. 

Second  plea,  that  Garlick  had  not  at  any  time  during  the  term,  demanded 
any  greater  or  less  tolls,  or  sums  of  money,  than  those  stated  in  the  proviso, 
(except  as  therein  excepted,)  and  except  where  he  had  demanded  and  taken  for 
divers  waggons,  carts  and  carriages,  having  the  fellies  of  the  wheels  thereof  of 
less  breadth  or  gauge  than  six  inches  from  side  to  side  at  the  least,  at  the  bot- 
tom or  sole  thereof,  and  for  the  horse  or  beasts  of  draught  drawing  the  same, 
one-half  more  than  the  toll  payably  for  tlie  same  respectively  by  the  recited  act, 
and  under,  and  by  virtue,  and  according  to  the  form  of  the  statute,  13  6r.  3,  in 
such  case  made  and  provided. 

Replication  as  to  the  first  plea ;  that  by  tlie  act  recited  in  the  condition  of  the 
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bond,  it  was  enacted,  that  the  *af\er-mentioned  tolls  should  be  demanded  r^^ofi 
and  taken  at  the  toll-gates  or  turnpikes  erected,  &c.;  viz.  for  every  four  ^ 
wheeled  waggon,  wain,  cart,  or  other  such  carriage,  having  the  sole  or  bottom 
of  the  fellies  of  the  wheels  thereof  of  less  breadth  or  gauge  than  six  inches,  and 
drawn  by  four  horses  or  other  beasts  of  draught,  the  sum  of  one  shilling  and 
sixpence ;  and  drawn  by  three  horses  or  other  beasts  of  draught,  the  sum  of  one 
shilling;  and  drawn  by  two  horses  or  other  beasts  of  draught,  ninepence,t  &c. 
For  every  two  wheeled  waggon  or  other  carriage  having  the  sole  or  bottom  of 
the  fellies  of  the  wheels  thereof  of  a  less  breadth  or'gauge  than  six  inches,  and 
drawn  by  four  horses  or  other  beasts  of  draught,  the  sum  of  one  shilling;  and 
three  horses  or  other  beasts  of  draught,  ninepence;  drawn  by  two  horses  or 
other  beasts  of  draught,  sixpence,  &c.:  which  said  tolls  had  not  at  the  time  of 
tlie  making  of  the  indenture,  or  since,  been  lessened,  by  order  of  the  trustees; 
nor  was  any  thing  in  the  first  recited  act  expressly  directed  to  the  contrary.  The 
plaintiffs  then  averred,  that  Garlicky  aAer  the  making  of  the  bond  and  during 
the  term,  demanded  and  received  of  fVm,  Simms  for  the  passage  of  a  four 
wheeled  waggon,  having  the  sole  or  bottom  of  the  fellies  of  the  wheels  thereof 
of  less  breadth  or  gauge  than  six  inches,  and  drawn  by  four  horses  through  the 
gate  in  the  condition  mentioned,  a  greater  toll  than  one  shilling  and  sixpence, 
directed  to  be  paid  for  such  toll  by  the  first  recited  act,  to  wit,  the  sum  of  two 
shillings  and  threepence,  contrary  to  the  tenor  and  effect  of  the  bond;  and 
*this,  &c.  wherefore,  &c.  And,  for  a  further  breach  of  the  condition,  r«^o7 
averred  that  Garlicky  after  the  making  of  the  bond  and  during  the  term,  '- 
demanded  and  received  of  fF,  Pricker,  for  the  passage  of  a  two  wheeled  cart, 
having  the  sole  or  bottom  of  the  fellies  of  the  wheels  thereof  of  a  less  breadth 
or  gauge  than  six  inches,  and  drawn  by  two  horses  through  the  gate,  a  greater 
toll  than  the  sum  of  sixpence,  directed  to  be  paid  by  the  said  first  recited  act,  to 
wit,  the  sum  of  ninepence,  contrary  to  the  tenor,  &c.  and  this,  &c.  wherefore, 
Slc.  As  to  the  second  plea,  the  plaintiffs  replied  in  substance  in  the  same  man- 
ner as  they  had  done  to  the  first. 

Rejoinder  as  to  the  breach  first  assigned  as  to  the  first  plea,  that  the  waggon 
in  the  first  breach  mentioned,  was  a  waggon  having  the  fellies  of  the  wheels 
thereof  of  less  breadth  or  gauge  than  six  inches  from  side  to  side  at  the  least,  at 
the  bottom  or  sole  thereof;  and  that  Garlick  did  demand  and  receive  for  the 
said  waggon  and  horses,  as  in  the  said  first  breach  is  mentioned,  the  sum  of  2;. 
3(f.,  as,  and  being  the  amount  of  the  two  several  sums  of  money  following,  viz, 
the  sum  of  l9.  6(/.  directed  to  be  paid,  and  payable  for  toll  in  that  behalf  by  the  act 
in  the  condition  of  the  said  bond  mentioned ;  and  the  further  sum  of  nine  pence 
(being  one  half  more  than  such  toll)  directed  to  be  paid  by  stat.  13  G.  3,^ 
intituled,  &c.,  and  this,  &c.  And,  as  to  the  second  breach,  as  to  the  first  plea, 
that  the  cart  in  that  breach  mentioned  was  a  cart  having  the  fellies  of  the  wheels 
thereof  of  less  breadth  or  gauge  than  six  inches  from  side  to  side  at  the  least  at 
the  bottom  or  sole  thereof;  and  that  Garlick  demanded  and  received  for  the 
said  cart  and  horses  the  sum  of  ninepence,  being  the  amount  of  the  two  several 
sums  of  money  following,  viz.  the  sum  of  sixpence,  directed  to  be  paid,  and  pay- 
able for  toll  in  that  behalf,  *by  the  act  in  the  condition  of  the  said  bond  r^AtyQ 
-  mentioned ;  and  the  further  sum  of  threepence,  being  one  half  more  ^ 
than  such  toll  directed  to  be  paid  in  that  behalf  by  the  stat.  13  (?.  3.  General 
demurrer  and  joinder. 

Hul/ock,  Serjt.,  in  support  of  the  demurrer.  The  question  is,  whether  tho 
lessee  is  justified  in  taking  the  additional  toll,  and  will  depend  on  the  operation 

t  46  G.  3.  e.  46.  «.  15,  which  section  also  specifies  the  toll  to  be  taken  for  four-wheeled 
and  two*wheeled  wagfons,  which  had  the  bottom  of  the  fellies  of  the  breadth  of  nine 
inches,  varying  the  toll  according  to  the  number  of  beasts  of  draught ;  and  the  toll  to  be 
taken  for  four-wheeled  and  two-wheeled  waggons,  which  had  the  bottom  of  the  fellies 
of  the  breadth  of  six  inches,  varying  the  toll  according  to  the  beasts  of  draught;  the  toll 
being  increased  in  proportion  to  the  narrowness  of  the  wheels. 

t  General  Turnpike  Act, 
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of  the  twenty-third  section  of  the, general  turnpike  actt  on  this  I'?cal  statute. 
The  lessee  is  not  justified  in  taking  such  toll.  It  is  true,  that  section  authorises 
the  taking  of  additional  toll  for  wheels  of  the  dimensions  staled  in  the  pleadings, 
but  this  provision  can  only  apply  to  those  local  acts  which  impose  tolls  of  an 
equal  rate  on  such  waggons  as  have  broad  wheels,  and  such  as  have  narrow 
wlieels.     The  clause  in  the  old  local  act  for  this  road,  2  G.  3,  and  repealed 

*4*291  *^y  ^^^  ^^  ^*  ^*  "^^  under  consideration,  imposed  a  general  toll  of  one 
J  shilling  on  every  waggon,  cart,  or  other  carriage,  drawn  by  four  horses; 
on  every  such  carriage  drawn  by  three,  ninepence ;  and  on  every  such  carriage 
drawn  by  one,  sixpence:  and,  during  the  operation  of  that  act,  there  can  be  no 
(Joubt  that  every  waggon  with  wheels  of  less  than  six  inches  in  breadth,  was, 
under  the  general  turnpike  acts,  liable  to  the  additional  toll.  But  the  present 
local  act,  in  the  fifteenth  section,  carefully  specifies  the  breadth  of  the  wheels  of 
carriages  liable  to  toll  under  it,  and  regulates  the  toll  according  to  their  dimen- 
sions, imposing  the  heavier  toll  on  the  narrow  wheel.  That  section,  therefore, 
operates  as  a  virtual  repeal  of  the  twenty-third  section  of  the  general  turnpike  act, 
the  only  object  of  which  w^as,  to  protect  turnpike  roads,  by  imposing  a  higher 
toll  on  narrow  wheels,  an  object  which  is  effectually  attained  by  the  adc|itional 
toll  imposed  on  such  wheeb  by  the  present  local  act. 

Vaughan^  Serjt.,  contra.  The  defendant,  Garlicky  was  justified  in  taking 
the  additional  toll.  By  an  express  enactment,  21  G.  3,  c.20,  all  the  provisions 
of  the  general  turnpike  act  are  extended  to  those  local  acts,  which  should  there- 
after be  made ;  and  the  46  G.  3,  contains  no  express  exemption  from  its  opera- 
tion. It  is  true«  that  part  of  the  twenty-third  section,  which  imposes  double 
toll,  on  wheels  exceeding  a  certain  breadth,  was  first  suspended  for  a  time,  by 
Slat.  16  G.  3,  c.  44,  and  was  afterwards  repealed  by  slat.  18  G.  3,  c.  28;  but 
tlie  former  part  of  that  section  giving  the  additional  toll,  remains  untouched,  and 
if  it  did  not.  the  protection  intended  to  be  given  by  the  legislature  to  turnpike 
roads,  by  imposing  higher  tolls  on  narrow  wheels,  would  be  rendered  inefiectual. 
^4301  *^^^^  turnpike  acts  should  be  construed,  with  reference  to  the  general 
^  turnpike  act,  as  local  inclosure  acts  are  construed,  with  reference  to  tlie 
general  inclosure  act. 

Hullockn  in  reply,  was  stopped  by  the  court. 

GiBBs,  C.  J.  This  is  one  of  the  plainest  cases.  It  was  observed  when  the 
general  turnpike  act  was  passed,  that  a  provision  was  not  usually  made  in  local 
acts  for  putting  a  higher  toll  on  narrow  wheeled  waggons  than  on  those  with 
broad  wheels:  the  legislature,  therefore,  made  a  general  prospective  provision 
to  supply  the  defect.  This  was  borne  in  mind  by  the  legislatu^  on  the  passing 
of  any  subsequent  local  act,  which  imposed  one  uniform  toll  on  all  carriages  of 
the  same  description  without  distinction  as  to  the  breadth  of  their  wheels ;  and 
it  was  well  known  and  understood,  that  in  such  an  act  of  parliament,  carriages 

t  **  The  trustees  appointed  by  virtue  or  under  the  authority  of  any  act  of  Parliament, 
made  for  repairing  or  amending  turnpike  roads,  or  such  person  or  persons  as  are  authorised 
by  them,  shall  and  may,  and  are  hereby  required  to  demand  and  take,  for  every  waggon, 
wain,  c^rt,  or  carriage,  havin|[  the  fellies  of  the  wheels  thereof  of  less  breadth  or  gauso 
than  B\3i  inches  from  side  to  side  at  the  least,  at  the  bottom  or  sole  thereof,  and  for  tho 
horses,  or  beasts  of  draught  drawing  the  same,  one-half  more  than  the  tolls  or  duties 
which  are  or  shall  be  payable  for  tho  same  respectively :— -and  fur  every  waggon,  wain, 
cart,  or  carriage,  having  the  fellies  of  the  wheels  thereof  of  less  breadth  or  gauge  than  six 
inches  from  side  to  side,  at  the  least,  at  the  bottom  or  sole  thereof;  and  for  the  horses,  or 
beQ>t  of  draught  drawing  the  same,  from  and  after  the  twenty-ninth  day  o(  September,  one 
thousand  seven  hundredand  seventy-six,  double  the  tolls  or  duties  which  are  or  shall  be 
payable  for  the  same  respectively  by  any  act  or  acts  of  Parliament  made  for  amending  or 
repairing  turnpike  roads,  before  any  such  waggon,  wain,  cart,  or  carriage  respectively, 
shall  be  permitted  to  pass  through  any  turnpike  gate  or  gates,  bar  or  bars,  where  tolls 
shall  be  paj^able  by  virtue  of  any  such  acts.*'     13  G.  3,  e,  84,  «.  23. 

This  act  is  repealed  by  stat.  3  G.  4,  e.  126,  intituled  "  An  aci  to  amend  the  general 
liws  now  in  being  for  regulating  turnpike  roads  in  that  part  of  Great  Britian  called 
Englandt*^  which  also  repeals  the  following  acts:  14  G,  3,  ee.  14,  36,  57,  82. — 16  G  3, 
fr.  59,  44.— 17  G,  3,  c.  16.-18  G.  3,  ee.  28,  63.— 21  G.  3,  c.  20.— 25  G,  3,  e.  57.-52  G.  3, 
c.  145.-53  G.  3,  e.  82.-55  G.  3,  e,  119.— 57  C?.  3,  c.  37. 
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with  narrow  wheels  were  in  effect  subjected  to  the  higher  toll  imposed  by  the 
general  turnpike  act.'  But  when  we  find  it  particularly  enacted,  what  toll  shall 
be  paid  by  carriages  having  the  bottom  of  the  fellies  of  their  wheels  nine  inches 
in  breadth,  what  shall  be  paid  by  those  having  the  bottom  of  the  fellies  six 
inches  in  breadth,  and  what  shall  be  paid  by  those  having  the  bottom  of  the 
fellies  of  a  less  breadth  than  six  inches,  the  legislature  has  excluded  the 
necessity  of  any  reference  to  the  general  turnpike  act:  for  it  is  impossible  to  say, 
that  after  the  legislature  has  expressly  directed  what  toll  shall  be  paid  in  pro- 
portion to  the  narrowness  of  the  wheels  of  carriages,  the  general  turnpike  act 
shall  operate  upon  the  tolls  specified,  and  augment  each  of  them  half  as  much 
again.  To  contend  for  this,  is  to  contend  for  too  absurd  a  construction  to  be 
listened  to  by  this  court. 

*Dallas,  J.,  expressed  his  opinion,  that  the  fifteenth  section  of  the   r«in| 
4G  G.  3,  operated  here  as  a  virtual  repeal  of  the  twenty-third  section  *- 
of  the  general  turnpike  act. 

Park,  J.,  of  the  same  opinion. 

BuRRouGH,  J.  The  general  turnpike  act  imposes  a  certain  additional  toll  on 
narrow  wheels,  by  way  of  penalty  for  the  injury  occasioned  to  roads  by  their 
use,  and  operates  on  those  local  acts  in  which  a  general  toll  is  imposed  on 
carriages  without  distinction  as  to  the  breadth  of  their  wheels.  But  it  can  never 
be  held  to  apply  to  those  local  acts  in  which  specific  tolls  are  imposed,  increas- 
ing in  proportion  to  the  narrowness  of  the  wheels  of  the  carriages  subjected  to 
the  operation  of  such  local  acts. 

Judgment  for  the  plaintiff. 


CLARK  et  al.  v.  GASKARTH. 
[2  Moore  491.  S.  C] 

1.  Trees,  shrubs,  and  plants,  crowing  in  the  nursery  ground,  cannot  be  distrained  for  rent. 

2.  The  word  **  product,*'  in  the  eighth  section  of  slat.  11  G.  2,  e.  19,  opplies  only  to  such 
produciR  of  thejand  as  are  subject  to  the  process  of  becoming  ripe,  and  of  being  cut, 
gathered,  made,  and  laid  up,  when  ripe. 

Trespass  for  breaking  and  entering  the  closes  of  the  plaintifTs,  called  Lime 
Pott 8^  and  the  nursery  ground  at  the  parish  of  Croat hwaite  in  the  county  of 
Cumberland,  and  tearing  up,  digging  up,  dz;c.,  the  earth  and  soil  there ;  and 
digging  up,  cutting  down,  and  carrying  away  the  plaintilfs*  trees,  plants,  roots 
and  seeds,  growing  on  the  closes.     Plea,  general  issue. 

At  the  trial  before  Pfood^  B.,  at  the  last  Cumberland  assizes,  a  verdict,  with 
damages,  was  found  for  the  *plaintifis,  subject  to  the  opinion  of  the  ri^joo 
court  on  the  following  case.  ^ 

At  the  time  of  committing  the  several  acts  alleged  in  the  declaration,  the 
plaintiffs  were  nurserymen,  and  carried  on  tlieir  business  in  partnership  together 
at  Keswick  in  Cumberland  ;  and,  before  and  at  that  time,  they  were  the  tenants, 
and  in  tlie  occupation  of  the  closes  mentioned  in  the  declaration,  under  the 
defendant,  for  a  certain  term,  then  and  yet  unexpired,  at  the  annual  rent  of  19/. 
19s.  The  plaintiffs  used  the  closes  in  the  declaration  mentioned  as  nursery 
grounds,  and,  at  the  time  of  the  alleged  trespasses,  the  whole  of  sucli  grounds 
had  been,  and  were  planted  by  the  plaintiffs  with  young  trees,  shrubs,  and 
plants,  of  the  description  mentioned  in  the  declaration,  for  the  purpose  of  sale, 
in  the  way  of  their  business  as  nurserymen,  and  a  great  number  of  trees. 
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fihrubs,  and  plants,  of  different  sizes  and  ages,  and  belonging  to  the  plaintiffs, 
were  then  growing  on  the  same  grounds. 

At  the  time  of  the  distress  hereafter  mentioned,  the  sum  of  28/.  Qs,  was  due 
from  the  plaintiffs  to  the  defendant  for  rent,  in  respect  of  the  nursery  ground 
mentioned  in  the  declaration ;  and  such  rent  being  so  in  arrear,  the  defendant, 
on  the  19ih  of  February^  1817,  distrained  all  the  growing  trees,  shrubs,  and 
plants  which  belonged  to  the  plaintiffs,  and  which  were  then  growing  in  the 
nursery  grounds,  for  such  arrears  of  rent.  Notice  of  distress  was  given  by  the 
defendant ;  and  the  property  distrained  was  appraised  by  two  sworn  apprais- 
ers, acconling  to  the  directions  of  the  statute  ;  and  on  the  morning  of  the  24th 
of  the  same  month,  a  sale  by  public  auction,  of  the  same  trees,  and  shrubs,  and 
plants,  commenced  by  the  direction  of  the  defendant,  upon  the  premises,  for  the 
purpose  of  raising  the  arrears  of  rent,  and  continued  from  day  to  day  till  and 
*4331  "P^'^  ^^®  ^^^  ^^  March,  when  the  sale  ceased.  Several  lots  or  parcels  *of 
•^  tlie  trees,  distrained  as  aforesaid,  were  sold  at  the  sale  to  purchasers, 
whilst  such  trees  were  growhig,  and  before  they  had  been  taken  up  out  of  the 
ground,  and  such  lots  or  parcels  of  trees  were  afterwards  taken  up  from  the 
ground  by  the  respective  purchasers  thereof;  and  other  lots  or  parcels  of  tlie 
trees  distrained  were  sold  after  the  trees  composing  such  lots  had  been  pulled 
up  from  the  ground,  by  the  direction  of  the  defendant,  after  they  had  been  seized 
and  distrained  in  the  manner  aforesaid. 

The  question  for  the  opinion  of  the  court  was,  whether  the  plaintiffs  were 
entided  to  recover.  If  the  court  should  be  of  that  opinion,  the  verdict  was  to 
stand  ;  but  if  the  court  should  be  of  a  contrary  opinion,  then  a  nonsuit  was  to 
be  entered. 

The  court  now  called  on  Copley,  Serjt.,  to  support  the  distress  ;  and  he  con- 
tended that  the  defendant  was  justified  under  the  stat.  11.  G.  2.  c.  19.  5.8., 
which,  after  enumerating  certain  crops,  empowered  the  landlord  to  seize  as  a 
distress  any  *'  other  product  whatsoever  which  shall  be  growing  on  any  part 
of  the  estate  demised.*'  He  urged  that,  as  the  trees  and  shrubs  in  question 
came  within  that  description,  and  as  they  were  the  only  available  property  on 
the  land  demised,  they  were  well  taken  for  the  arrears  of  rent. 

But  the  court  were  of  opinion  that  the  trees  and  shrubs  could  not  be  dis- 
trained ;  and  held,  that  the  word  **  product,*'  in  the  eighth  section  of  1 1  G.  2. 
c.  19.,  did  not  extend  to  trees  and  shrubs  growing  in  a  nurseryman's  ground, 
but  that  it  was  confined  to  products  of  a  similar  nature  with  those  specitied  in 
tliat  section,  to  all  of  which  the  process  of  becoming  ripe,  and  of  being  cut,  ga- 
thered, made,  and  laid  up  when  ripe,  was  incidental. 

Judgment  for  the  plaintiffs.t 

Huliock,  Serjt.,  was  to  have  argued  for  the  plaintiffs. 

t  [See  Poit  742,  &,  3  Moore  114,  Clark  v.  Calvert,  where  the  above  decision  is  recog- 
nised and  adopted.] 


M34]  •BADDELY  v.  SHAFPO. 

The  defendant  executed  a  warrant  of  attorney  to  enter  up  judgment,  with  the  usual  re- 
lease of  errors  and  defeasance,  and  signed  an  undertaiiin^,  written  beneath  the  de* 
feasance,  that  no  writ  of  error  should  be  brought.  The  plaintiff  revived  the  judgment 
by  icirefaciai,  to  which  the  defendant  pleaded,  and  the  plaintitf  had  judgment,  where- 
upon the  defendant  brought  a  writ  of  error,  which  the  Court  of  C.  P.,  on  motion,  set 
aside  ;  the  defendant  having  contended,  first  that  this  was  a  release  of  error,  and  ought 
to  have  been  pleaded ;  and,  secondly,  that  it  did  not  apply  to  the  judgment  on  the 
scire  faciai. 

The  defendant  had  given  to  the  plaintiff  a  warrant  of  attorney  to  enter  up 
judgment,  with  a  release  of  errors  in  the  common  printed  form.     On  the  back 
Vol.  IV,— 28  T 
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was  the  usual  defeazanoe,  and  the  following  undertaking  signed  by  the  defend* 
ant :  "  and  I  do  hereby  undertake,  that  no  writ  of  error  shall  be  brought,  nor 
bill  in  equity  filed  to  reverse  the  said  judgment.**  Default  having  been  made, 
and  the  time  for  entering  up  judgment  having  expired,  the  plaintiff  sued 
out  a  writ  of  scire  facias  to  revive  the  judgment  to  which  the  defendant  pleaded. 
The  cause  was  tried  and  the  plaintiff  had  judgment;  upon  which  the  defendant 
brought  a  writ  of  error. 

Lens,  Serjt.,  had  obtained  a  rule  nisi  to  have  the  writ  of  error  set  aside,  and 
the  plaintiff's  costs  paid  by  the  defendant.     And 

Best,  Serjt.,  now  showed  cause.  This  motion  is  founded  on  the  defendant's 
having  executed  a  release  of  errors,  and  even  supposing  it  to  apply  to  the  judg- 
ment last  obtained  by  the  plaintiff,  he  ought  to  have  pleaded  it,  and  he  cannot 
take  any  advantage  of  it  on  motion,  London  v.  Pickering,  2  Sir.  1215.  But 
the  release  of  errors  applies  only  to  the  judgment  entered  upon  the  warrant  of 
attorney  on  which  the  release  appears  ;  while  the  judgment  sought  to  be  vaca- 
ted, is  that  obtained  upon  the  scire  *facias.  The  defendant,  therefore,  r^^oK 
is  not  barred  of  his  writ  of  error  on  that  judgment.  ^ 

Lens,  in  support  of  the  rule.  The  defendant's  argument  is  founded  on  the 
supposition,  that  the  point  in  dispute  arises  on  the  release  of  errors  ;  whereas 
the  plaintif!*  relies  on  the  defendant's  express  undertaking,  and  his  breach  of 
faith  in  taking  out  the  writ  of  error  contrary  to  the  undertaking,  Cates  v.  West^ 
2  T.  R.  183,  Executors  of  Wright  v.  Nutt,  In  error,  1  T.  R.  388.  As  to  the 
other  point  made  by  the  defendant,  Ashurst,  J.,  lays  it  down  in  the  last  cited 
case,  that  a  scire  facias  is  no  new  action,  but  a  mere  continuance  of  the  old 
action. 

GiBBs,  C.  J.     The  rule  must  be  made  absolute. 

Fer  curiam.  Rule  absolute. 


WILLIAMS  V.  JOHN  PEARCE  HOCKIN  and  HANNAH  READ. 

1.  An  attorney,  before  whom,  as  a  commissioner,  an  offidavit  had  been  sworn  in  the 
country,  hiid  been  the  leeal  adviser  of  one  of  the  deponents,  ond  had,  in  London,  told 
the  pariy  really  inieresiea  in  the  cause  for  which  the  affidavit  was  sworn,  that  he  intended 
to  move  the  court  in  that  cause,  in  which,  however,  he  was  not  the  attorney.  The 
court  held,  that  this  formed  no  objection  to  the  affidavit,  which  was  accordingly^  received. 

2.  The  court  set  aside  the  securities  for  an  annuity  after  a  lapse  of  six  years,  for  two  of 
which  it  had  been  paid,  on  the  ground  that  the  consideration  money  was  not  the  pro- 
perty of  ir.  as  staled  in  the  securities,  but  of  C,  and  that  the  name  of  the  person,  on 
whose  behalf  the  money  was  paid,  was  not  truly  set  forth  in  the  receipt  thereon,  C. 
being  alive,  and  having  claimed  the  consideration  money  and  the  annuity  as  his  own. 

Lens,  Serjt.,  on  the  first  day  of  this  term,  had  obtained  a  rule  msi,  thai  a 
bond,  (dated  ^pril,  1812,)  warrant  of  attorney,  and  judgment  thereon,  for  secur- 
ing *an  annuity  of  200/.  per  annum,  (which  had  been  paid  for  the  first  r^^^a 
two  years,)  might  be  declared  void,  and  vacated,  and  that  the  sums  ^ 
levied  in  execution,  (in  1816,)  might  be  returned,  upon  the  ground  that  the  con- 
sideration money  was  not  the  proper  money  of  the  plaintiff,  as  stated  in  the 
securities,  but  of  C.  Carpenter,  and  that  the  real  name  of  the  person  by  whom, 
and  on  whose  behalf  the  consideration  money  was  paid,  was  not  truly  set  forth 
in  the  receipt  on  the  bond,  wherein  it  was  stated,  that  the  consideration  money 
was  paid  by  the  plaintiff,  whereas  it  was  paid  by  71  ff  Ingot e,  and  whereas  a 
part  of  the  consideration  money  was  in  fact  retained  by  C.  Carpenter,  the  real 
purchaser,  under  pretence  of  payment  for  a  previous  debt,  alleged  to  be  due 
from  the  defendant,  Hockin,  the  joint  grantor,  to  Carpenter. 

The  affidavit  of  the  defendant,  Hannah  Bead,  and  Thomas  Norris,  disclos 
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ing  these  facts,  and  that  Carpenter,  (who  was  alive  at  the  time  of  the  motion,) 
had  frequently  asserted  both  orally  and  by  letters  appended  to  the  aflSdavit,  and 
referred  to  therein,  that  the  annuity  was  his  own,  and  purchased  with  his  money, 
was  sworn  at  Oakhamplon,  in  the  county  of  Devon^  before  Ttwmas  Bridgman 
Luxmore,  a  commissioner. 

Bestt  Serjt.,  now  took  a  preliminary  objection  to  the  reception  of  this  affidavit, 
on  an  affidavit  of  Carpenter,  which  stated,  that  Luxmore  of  Oakliampton,  before 
whom  ReacPs  and  Norris^s  affidavit  was  sworn,  had  called  in  company  with 
Korris,  on  the  deponent  in  New  Inn,  and  said  that  he  {Luxmore,)  was  about  to 
move  to  set  aside  the  annuity  ;  and  that  the  deponent  had  seen  letters  written 
by  Hannah  Bead,  to  the  said  Luxmore,  as  her  friend  and  legal  adviser. 

Lena  and  Fell,  Serjts.,  for  the  defendants,  put  in  an  affidavit  that  Charles 
'^4^71   ^"^^^^^^^^^  ^^^  Lion-square,  was  *ihe  agent,  and  that  the  attorney  in 
^    the  cause  was  Norris. 

Best,  then  contended  that  it  was  clear  that  the  commissioner  had  been  the 
legal  adviser  of  the  party  whose  affidavit  he  had  taken,  and  that  he  had  called 
on  Carpenter  as  the  attorney  in  this  cause,  he  having  expressly  told  Carpenter 
ihat/ie  intended  to  move;  and  that,  therefore, such  affidavit  could  not  be  received 
bv  the  court. 

GiBDS,  C.  J.  We  are  of  opinion  that  there  is  no  objection  to  this  affidavit 
being  received ;  for  the  rule  only  says,  that  the  affidavit  shall  not  be  sworn 
before  the  attorney  in  the  cause.  Though  the  commissioner  may  have  been 
Hannah  BetuT s  adviser  on  other  occasions,  yet  he  may  not  be  so  in  this  cause; 
and  it  is  sworn  that  he  is  not.  His  saying  that  he  would  move  in  the  cause 
will  not  bind  Hannah  Bead,  as  his  client. 

Best,  then  showed  cause  against  the  rule ;  and,  not  denying  that  the  consi- 
deration money  was  Carpenter* s,  urged  that  the  plaintiff  had  come  too  late,  for. 
the  annuity  was  granted  early  in  the  year  1812.  He  admitted  that  where  the 
defect  was  manifest  on  the  record,  lapse  of  time  was  no  bar  to  a  motion  for 
setting  it  aside;  but  he  contended  that,  according  to  Ex  parte  Maxwell,  2  East, 
85,  the  facts  disclosed  by  affidavit  were  insufficient  to  set  aside  the  securities 
for  this  annuity,  after  a  lapse  of  six  years,  for  two  of  which  the  payments  had 
been  made. 

Lens  and  Pell,  in  support  of  the  rule,  were  stopped  by  the  court. 
» 4*181  *GiBBs,  C.  J.  The  case  of  Ex  parte  Maxwell,  meets  our  full  ap- 
-^  probation,  because  there  the  motion  was  made  on  extrinsic  facts,  after 
the  person  best  able  to  give  an  account  of  the  transaction  was  dead  ;  and  more- 
over, after  a  lapse  of  more  than  six  years  after  his  decease.  In  this  case  Mr. 
Carpenter,  is  still  living,  and  he  fairly  comes  forward,  and  says,  in  effect,  that 
the  transaction  is  as  it  is  stated  on  the  part  of  the  defendants.  We  are,  there- 
fore, relieved  from  all  difficulty  in  this  case,  and  the  rule  must  be  made 

Absolute.! 

t  See  Expart9  Maekreth,  8  East,  583,  and  Mootham  v.  How,  7  Taunt.  596. 


LIDBETTER,  Plaintiff;  BARTON  et  ux.,  et  al.,  Deforciants. 

Fine,  the  dale  of  which  was  not  sworn  to,  but  which  had  been  rejected  by  the  officers  as 
out  of  time,  suffered  to  pass  on  affidavit  that,  after  the  due  taking[  of  the  acknowledg- 
ments, the  papers  had  been  laid  aside  and  forgotten  in  the  office  ot  the  attorney,  one  of 
the  deforciants,  and  that  all  the  parlies  were  alive. 

Best,  Serjt.,  moved  that  this  fine,  the  date  of  which  was  not  sworn  to  or 
stated,  but  which  had  been  rejected  by  the  officers  as  being  out  of  time,  might 
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pass,  on  an  affidavit  that  the  whole  of  the  papers,  aAer  the  due  taking  of  the 
acknowledgments,  had  been  laid  aside  and  forgotten,  in  the  office  of  the  attorney, 
who  was  also  one  of  the  deforciants,  and  at  whose  instance  Besi  now  made  the 
application.     All  the  parties  were  alive. 
By  the  court. 

Rat. 


♦COKE  et  al,  Executors  of  CRICK,  t;.  BRUMMELL  and      r«4oo 

RADCLIFFE.  ^^^^ 

[2  Moore  495.    S.  C] 

A.  and  B.  gave  a  joint  and  several  bond,  and  a  warrant  of  attorney  for  jointly  and  severally 
confessing  judgment  thereon  to  C.  fur  securing  an  annuity^,  payable  hy  6.  to  C.  Aiur 
execution  by  A,  and  jB.,  an  omission  of  oi\b  oi  the  Christian  names  o(  A.  in  the  bodie** 
of  the  insirumenis  was  discovered,  and  was  supplied  by  interlineation  by  the  attorney 
of  the  grantee ;  and  the  instruments  so  altered  were  re-executed  by  A.,  but  not  by  b, 
A.  was  sued  on  the  bond  in  K.  B.,  pleaded  the  judgment,  and  defeated  the  action.  The 
Court  of  C.  P.  refused,  on  motion  by  A.^  to  set  aside  the  securities ;  firsts  becnuse  he 
bad  assented  to  the  alteration ;  and,  iecondly,  because  be  had  recognised  the  validity  uf 
the  judgment  by  pleading  it. 

On  the  5th  of  November^  1800,  the  defendant,  Radcliffe^  (whose  name  wna 
then  Emilius  Henry  Delme,  and  who  had  since  taken  the  surname  Radclifft:) 
at  the  request  of  i/rt/m me//,  joined  him  in  giving  a  joint  and  several  bond,  and 
a  warrant  of  attorney,  by  which  the  defendants  were  jointly  and  severally  to 
confess  judgment  thereon,  to  secure  the  payment  of  an  annuity  of  60/.  to  Cricks 
the  testator.  By  these  instruments,  it  appeared  that  Crick  had  contracted  with 
Brummdl  for  the  purchase  of  the  annuity,  to  be  payable  quarterly  to  Cnck 
during  the  joint  lives  of  the  defendants  and  the  survivor,  for  360/.,  to  be  secured 
by  the  bond  of  Brummell  as  principal,  and  of  Rudcliffe  as  his  surety,  and  also 
by  their  warrant  of  attorney.  Some  days  after  the  defendants  had  executed 
these  instruments,  Crick* s  attorney  requested  Rcuicliffe  to  re-execute  the  same, 
stilting,  tliat  when  the  instruments  were  executed,  Radciijffe's  name  had  been 
%vritten  in  the  bodies  of  them  «*  Etniliua  Delme*'  only,  and  that  he,  having 
observed,  previously  to  the  enrolment,  tiiat  RadcUjffVs  signature  was  '*  E,  IL 
Delme^*^  had  afterwards  interlined  the  word  **  Htnry^^  (which  he  had  learned 
%va8  also  his  name,)  as  part  of  Radclifft' 8  name,  throughout  the  instruments. 
Radcliffe  re-executed  the  instruments,  but  Brummell  did  not.  Judgment  was 
entered  up  on  the  warrant  of  attorney  in  Michaelmas  term,  41  G.  3,  against 
both  ^defendants.  In  Michaelmas  term,  1817,  an  action  was  brought  r«4^/| 
against  Radcliffe  on  the  bond  in  K.  B.,  to  wliich  he  pleaded  judgment  ^ 
recovered  by  Crick  in  his  lifetime  against  him  jointly  with  Brummell,  on  which 
issue  was  joined  ;  and  the  roll  not  having  been  carried  in  on  entering  up  judg- 
ment, nor  at  the  time  of  plea  pleaded,  Radcliffe  had  an  entry  made  of  the  judg- 
ment on  the  warrant  of  attorney ;  and  on  a  day  being  given  to  produce  the 
record,  an  ofHce  copy  of  the  entry  was  produced,  and  he  had  judgment. 

LenSf  Serjt.,  on  a  former  day,  had  obtained  a  rule  nisi  to  set  aside  the  judg- 
ment and  the  warrant  of  attorney  on  which  it  was  founded,  on  the  grounds  that 
the  insertion  of  the  name  Henry  was  a  material  alteration,  and  that,  at  all 
events,  as  it  had  been  done  at  the  instance  of  the  grantee,  it  invalidated  the 
Hecurities :  that  the  grantee,  having  omitted  to  procure  Brummell s  re-execution 
after  the  alteration,  Brummell  was  discharged,  and  H  Radcliffe  should  be  com 
pelled  to  pay  the  whole  of  tiie  annuity,  no  suit  for  coutribution  would  be  avail 
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and  he  cited 


able  a^inst  Brummtlls  and  so  there  could  be  no  joint  judgment: 
Pigol  a  case,  1 1  Bep,  27. 

raiighan  and  Pell,  Serjts.,  now  showed  cause  against  the  rule.  The 
defendant,  Raddiffe,  is  estopped  from  contending  that  this  is  not  a  valid  judg- 
ment against  Brummdl.  He  has  assented  to  the  alteration ;  he  has  pleaded 
the  judgment,  and  insisted  on  its  Validity  on  his  record ;  and  has  availed  himself 
of  it  to  defeat  the  action  brought  against  him  on  the  bond.  This  is  an  application 
to  the  discretion  of  the  court,  who  will  not,  after  his  proceedings,  permit  him  to 
dispute,  on  motion,  the  validity  of  the  securities  on  which  the  judgment  was 
*4411  ^^^^'^^^^^  ^"^  ^'^^  leave  him  to  plead  the  objections  to  the  scire  facias, 
-■   which  is  now  pending. 

Lens  and  Best,  Serjts.,  in  support  of  the  rule.  The  joint  judgment  is 
vacated,  the  two  parties  never  having  jointly  executed  the  same  instrument.  It 
is  also  vacated  because  the  bond  and  warrant  of  attorney  have  been  altered; 
and  the  alteration  of  an  instrument,  even  in  an  immaterial  part,  renders  it 
invalid.  The  plaintifls  may  recur  to  the  bond  as  a  severalty,  but  they  can 
recover  on  no  joint  bond;  for  there  is  none.  This  objection  cannot  be  taken 
advantage  of  on  the  scire  facias,  wherein  the  plea  of  non  est  factum  to  the 
original  bond,  upon  which  the  judgment  is  entered,  cannot  be  pleaded. 

GiRBs,  C.  J.  This  is  an  application  to  the  court  to  set  aside  a  judgment,  and 
the  warrant  of  attorney  on  which  that  judgment  is  founded,  which  was  given  as 
a  collateral  security  on  a  bond  for  the  payment  of  annuity,  entered  into  by 
BrummeU  as  principal,  and  by  Delme  as  his  surety.  After  the  execution  of 
the  instruments  by  both  parties,  the  attorney  who  prepared  the  securities  dis- 
covered that  DdmCy  whose  name  throughout  the  bodies  of  the  bond  and  warrant 
of  attorney  was  written  **  Emilius  Delme ;^*  but  who  had  signed  the  same  with 
the  initials  E,  H,  before  his  surname,  had  also  the  additional  name  ''  Henrys 
The  attorney  then  interlines  the  name  ^^Henry*^  between  the  words  ^^Emilius'^ 
and  ^^Delme,^  wherever  the  omission  occurred,  and  explains  the  alteration  to 
Delme,  who  re-executes  the  instrument  so  altered.  The  warrant  of  attorney 
was,  I  think,  perfecdy  good  without  this  alteration.  But  we  are  relieved  from 
this  consideration  by  RadcUJfe  himself,  for  he  assents  to  tliis  alteration.  Further 
than  tiiis,  Raddiffe  himself  pleads  this  judgment  to  an  action  brought  against 
*44*21  ^^™  ^"  ^^^  hoxvii  *in  the  Court  of  King's  Bench ;  and,  having  recognised 
-'  its  validity  when  it  suited  his  purpose,  and  having  used  it  for  the  purpose 
of  defeating  that  action,  he  now  comes  to  this  court,  and  seeks  to  set  it  aside, 
together  with  the  warrant  of  attorney,  on  which  it  was  founded. 

We  are  of  opinion  that  we  cannot  do  this.  First,  because  he  assented  to  the 
alteration.  Secondly,  because  he  has  himself  pleaded  this  judgment;  and  now 
enjoys  a  judgment  obtained  by  means  of  this  very  record. 

The  rule,  therefore,  must  be  discharged. 

Rule  discharged. 


INOLIS,  PUintiff;  HEALD,  Deforciant. 

Fine,  of  Trinity^  1614,  not  Buffered  to  pass,  all  the  parties  being  alive,  there  being  no 
affidavit  stating  that  the  papers  were  mislaid,  or  assigning  other  reason  for  the  delay. 

HuLLOCK,  Serjt.,  moved  that  this  fine,  the  writ  of  covenant  in  which  was 
returnable  in  Drinity  term  1814,  all  the  parties  being  alive,  but  no  reason  being 
assigned  for  the  delay,  might  pass. 

t2 
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The  courts  aflcr  inquiring  whether  Hullock  was  prepared  with  any  affidavit 
to  show  that  the  papers  had  been  mislaid  by  the  attorney  or  others,  and  being 
answered  in  the  negative,  rejected  the  application. 

Rule  refused.! 

See  p.  438. 


•In  tiie  Matter  of  WEBB,  WALLINGTON,  BROWN,  and  BRICE.     [»443 

[2  Moore  500.  S.  C] 

A.^  B.t  C,  (J-  D.,  in  partnership  as  carriers,  agreed  with  5.  ^  Co.oi Frome^  to  carry  goods 
from  London  to  Frome,  where  they  were  to  be  deposited  in  a  warehouse  belonging  to 
the  partnership  at  Frome,  where  A.  resided,  without  any  charge  for  warehouse-room, 
till  it  should  be  convenient  to  iS.  <(•  Co.  to  take  the  goods  home.  Goq^bo(  S.  ^  Co, 
carried  by  the  partners  from  London  to  Frame  under  this  o^reement,  were  deposited  in 
the  warehouse  at  the  latter  place,  and  destroyed  by  fire :  Held,  that  the  partners  were 
not  liable  to  .S.  ^  Co.  for  the  value  of  the  goods  burnt ;  and  that  A  ,  having  paid  the 
amount  of  the  loss  to  iS.  ^  Co.,  had  paid  it  in  bis  own  wrong,  and  was  not  intitled  to 
contribution  from  his  partners. 

An  award  recited,  among  other  things,  that  differences  and  disputes  had  arisen 
between  Wallington^  Brown,  <•  Brice,  ^-  fVebb,  touching  their  liability  to 
make  good  to  f^ebb  a  portion  of  a  loss,  sustained  in  consequence  of  wool,  (then 
belonging  to  Messrs.  Shepherds,  clothiers,  of  Frome,  which  had  been  delivered 
to  fVebb,  fValUngton,  Brown,  Sf  Brief,  as  carriers,)  having  been  accidentally 
burnt,  and  whicli  loss  fVebb  had  paid  and  made  good  to  Messrs.  Shepherds, 
and  stated  that  the  arbitrator  thereby  awarded  that  TVallinglon,  Brown,  4" 
Brice  were  liable  to  make  good  a  certain  portion  of  sucii  loss  to  Webb,  amounting 
to  the  sum  of  633/.,  and  that  he  had  accordingly  given  credit  to  ff^ebb  for  tlie 
same  in  account  with  Wallington,  Brown,  fy  Brice,  in  awarding  the  sura  due 
from  Webb  to  Wallington,  Brown,  fy  Brice,  and  had  deducted  such  sura  from 
tlie  sum  which  would  otherwise  have  been  due  from  fVebb  to  Wallington, 
Brown,  fy  Brice.  But,  inasmuch  as  Wallington,  Brown,  ^  Brice  were 
desirous  to  have  the  opinion  of  this  court  whether  they  were  so  liable,  he  had, 
with  the  consent  of  the  parties,  stated  the  facts  relating  to  the  wool,  which  were, 
in  substance,  as  follow: 

Until  the  26lh  of  May,  1816,  Webb,  Wallington,  Brown  4^  Brice,  carried 
on  the  business  of  common  carriers  from  London  to  Frame,  One  portion  of 
the  profits  *arising  from  such  btisiness  was,  by  their  agreement,  to  be-  t^aaa 
lonff  to  Webb,  and  the  remaining  portion  jointly  to  Wallington,  Brown  ^ 
4*  lirice;  and  any  loss  arising  from  the  business  was  to  be  borne  in  the  same 
proportions.  Webb  resided  at  Frame,  where  he  possessed  stables  and  ware- 
houses of  his  own,  which  were  used  for  the  purposes  of  the  joint  trade.  A 
policy  of  insurance  was  effected  by  Webb,  on  these  premises  and  their  contents 
in  his  own  name  for  500/.,  the  premium  for  which  he  paid  out  of  the  partner- 
ship firads.  Wallington,  resided  in  London,  where  he  possessed  premises  of 
his  own,  which  were  used  for  the  purposes  of  the  partnership ;  he  insured  them 
in  his  own  name,  and  paid  the  premium  out  of  the  partnership  funds.  These 
premiums  were  mutually  acknowledged  by  the  partners  in  the  settlement  of 
their  accounts,  to  have  been  properly  paid  out  of  the  partnership  funds.  Before 
the  existence  of  this  partnership,  Messrs.  Shepherds,  employed  Webb,  who  was 
then  a  carrier,  to  carry  for  them,  from  London  to  Frame,  a  part  of  the  wool 
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UHed  by  them  in  their  trade  as  cIothieBs,  and  they  continued  to  employ  ff-^jb^ 
fVaUington^  Brown  Sf  Brice^  as  carriers  after  the  partnership,  in  the  same  way, 
and  to  the  same  extent,  that  they  had  employed  ff'ebb,  before  that  event.  After 
the  partnership,  and  a  considerable  time  before  the  fire,  after  mentioned,  Messrs. 
Shepherds^  entered  into  an  agreement  with  fVebb^  on  behalf  of  If  ebb  and  his 
partners,  and  which  was  recognised  by  his  partners,  that  Messrs.  Shepherds^ 
would  employ  fVebb  ^  Co.  to  carry  a  larger  proportion  of  their  wool  than  they 
then  did,  in  consideration  that  they  would  undertake  to  receive  the  wool  they 
should  bring  from  London  to  /Vome,  for  Messrs.  Shepherds,  into  their  ware- 
houses when  it  was  not  convenient  for  Messrs.  Shepherds,  to  take  it  into  their 
own,  and  to  keep  it  there  until  it  should  be  convenient  for  Messrs.  Shepherds^ 
*4451   ^  ^^^^  ^^  home,  without  ^charging  Messrs.  Shepherds,  any  thing  for 

-^  warehouse  room,  or  in  any  other  respect  for  the  keeping  of  such  wool, 
and,  in  consequence  of  this  agreement,  Messrs.  Shepherds,  did  employ  Webb 
^  Co.  to  carry  an  increased  quantity  of  their  wool,  by  which  an  increased  profit 
accrued  to  the  partnership  of  IVebb  ^  Co.  The  following  was  the  course  of 
Messrs.  Shepherds  trade  with  respect  to  their  wool.  When  their  correspond- 
ents in  London,  bought  wool  there,  they  sent  it  to  W0kb  4'  Co.^s  warehouses 
in  London,  to  be  forwarded  by  their  waggons  to  Frome,  when  it  should  suit 
them.  Webb  ^*  Co.  accordingly  sent  it  forward  at  their  own  convenience.  On 
the  arrival  of  the  wool  at  Frome,  it  was  always  sent  home  to  Messrs.  Shep' 
herds,  without  delay  by  Webb,  the  resident  partner,  unless  he  received  notice 
from  Messrs.  Shepherds,  that  it  was  not  convenient  for  them  to  receive  it. 
When  Messrs.  Shepherds,  received  advice  of  wool  being  sent  by  the  waggon 
from  Jjondon  to  Frome,  or  of  its  arrival  at  Frome,  if  their  warehouses  happened 
to  be  so  full  that  they  could  not  conveniently  receive  it  there,  they  sent  notice 
to  Webb,  (as  the  resident  partner)  of  that  fact,  and  that  he  was  not  to  send  it 
home  to  Messrs.  Shepherds,  but  to  house  it  in  Webb  fy  Co.^s  own  warehouses 
until  he  received  notice  from  Messrs.  Shepherds,  that  they  were  ready  to  receive 
it.  If  Messrs.  Shepherds^  warehouses  were  full  when  any  parcel  of  wool 
reached  Frome,  they  did  not  send  notice  to  Webb,  to  bring  any  part  of  it  home 
until  their  warehouses  were  so  far  emptied  as  to  be  capable  of  holding  the  whole 
parcel  that  was  at  Webb  6p  Co.^s.  There  was  nothing  said  by  Messrs.  Shep' 
herds  or  Webb,  at  the  time  this  agreement  was  made,  as  to  the  party  at  whose 
risk  the  wool  was  to  remain  while  it  was  deposited  in  Webb  ^  Co.^s  ware- 
houses. The  usual  time  which  Messrs.  Shepherds^  wool  continued  in  Webb 
♦4461    ^'  ^*^*'*  warehouses  was  between  a  fortnight  and  a  month ;  but  *very 

•I  seldom  for  a  month.  Messrs.  Shepherds,  never  paid  any  thing  to  Webb 
4*  Co.  for  keeping  their  wool  for  them :  Webb  ^  Co.  considered  themselves 
sufficiently  recompensed  by  the  increased  quantity  of  wool  given  to  them  to 
carry;  and, in  fact,  Webb  4*  Co.  did  receive  considerable  profits  from  this  agree- 
ment. About  the  11th  of  May,  1816,  a  quantity  of  wool  belonging  to  Messrs. 
Shepherds,  was  brought  by  Webb  ^  Co.,  as  carriers,  from  London  to  Frome, 
and  it  not  being  convenient  for  Messrs.  Shepherds,  to  receive  it  in  their  own 
warehouses,  they  sent  notice  to  Webb,  as  the  resident  partner,  of  that  fact,  and 
that  he  was  not  to  send  it  home  to  Messrs.  Shepherds,  but  to  house  it  in  the 
warehouse  of  Webb  ^  Co.  The  wool  was  accordingly  put,  as  %vas  usual  in 
such  cases,  into  the  warehouses  of  Webb  fy  Co.,  which  were  insured  as  before 
mentioned ;  and  it  remained  there  until  the  21st  o(  June,  1816,  when  the  ware- 
houses, and  a  considerable  part  of  the  wool,  were  destroyed  by  accidental  fire. 
On  the  25th  of  May,  1816,  while  the  wool  remained  in  their  warehouses,  and 
before  the  fire,  the  partnership  of  Webb  4*  Co.  was  dissolved  by  mutual  consent 
generally,  without  making  any  provision  for  their  outstanding  debts  or  demands, 
and  without  any  reference  to  this  wool.  Notice  of  the  dissolution  was  given  to 
Messrs.  Shepherds,  about  the  time  of  its  taking  place,  and  a  considerable  time 
before  the  2l8t  of  June,  It  had  not  been  convenient  for  the  Messrs.  Shepherds^ 
to  receive  tliis  wool  into  their  own  warehouses  at  any  lime  between  its  arrival 
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and  the  time  of  the  fire*  On  the  wool  heing  burnt,  Messrs.  Shepherds,  called 
upon  Webbj  as  resident  partner  of  Webb  4'  Co.  at  Fromt^  for  payment  of  tho 
value  of  the  wool,  and  threatened  to  bring  an  action  for  the  amount,  unless  it 
was  immediately  paid.  In  consequence  of  this,  IVebb^  having,  in  the  interval, 
received  the  sum  of  500/.  from  the  underwriters  on  the  policy  above  mentioned, 
paid  400/.  thereof  to  'Messrs.  Shepherds^  in  part  of  payment  of  the  t^a^^ 
value  of  the  wool  burnt,  and  either  paid  or  gave  Messrs.  Shepherds,  ■-  ' 
security  for  the  residue  of  the  value.  In  consequence  of  this,  Messrs,  Shep 
herds,  pending  the  reference,  gave  a  release  dated  17th  of  Jipri/f  1817,  to  fVai" 
Unglon,  Brown%  4*  Brice,  of  all  demands  which  Messrs.  Shepherds,  had  against 
tliem  in  respect  of  this  wool. 

Upon  these  facts  Webb,  contended  that  he  and  his  partners  being  liable  to 
pay  to  Messrs.  Sheplierds,  the  value  of  the  burnt  wool,  he  was  not  solely  res- 
ponsible, but  that  his  former  partners,  Wallington,  Brottm,  4'  Bricen  were 
liable  to  bear  their  proportion,  and  pay  it  to  him,  he  having  satisfied  Messrs. 
Sheplierds,  and  they  having  released  Wullington,  Brown,  Sf  Brice,  from  all 
responsibility  to  them. 

On  the  other  hand,  Wallington,  Brown  fy  Brice,  contended  that  Messrs. 
Shepherds,  were  not  entitled  to  recover  tlie  value  of  the  burnt  wool  at  all,  and 
that,  if  they  were,  they  were  only  entitled  to  recover  from  Webb* 

The  arbitrator,  in  case  the  court  should  be  of  opinion  that  Wallington^ 
Brown  4*  Brice,  were  not  liable  to  make  good  their  proportion  of  the  loss  sus- 
tained, awarded  that  fVebb,  should,  at  the  expiration  of  a  month  next  after  the 
court  should  have  declared  their  opinion,  pay  to  Wallington,  Brown,  fy  Brice, 
at  JVebb*s  house,  on  the  same  being  demanded,  the  further  sum  of  633/. ;  and 
that  the  costs  of  the  application  to  the  court  should  be  paid  as  the  court  should 
direct. 

Lens,  Serjt,  on  a  former  day,  had  moved  for  a  rule  nisi  to  set  aside  so  much 
of  the  award  as  declared  that  Wallington,  Brown,  4'  Brice,  were  liable  to  make 
good  a  certain  portion  of  the  loss  of  the  wool  burnt,  on  the  ground  tliat  the  de- 
cision of  the  arbitrator  was  contrary  to  law  upon  the  facts  stated  in  his  award. 
The  court  ^granted  the  rule,  and  referred  to  the  case  of  Bugg  v.  Mineit,  ^*^MAQ 
1 1  East,  210,  observing,  that  it  did  not  appear  that  the  arbitrator  was  of  ^ 
opinion  that  Wallington,  Brown,  ^  Brice,  were  liable  to  make  good  a  portion 
of  the  loss  by  fire  to  Webb,  but  that  he  had  merely  so  put  the  point  as  to  raise 
the  question.     And  now, 

Copley,  Serjt.,  showed  cause.  The  question  is,  whether,  under  the  circum- 
stances, Webb,  is  entitled  to  contribution  from  his  former  partners  for  the  sum 
which  he  has  been  called  on  to  pay  on  account  of  this  loss.  He  is  entitled  to 
such  contribution.  If  Webb  fy  Co,  held  their  goods  as  carriers,  and  it  is  clear 
that  they  did  so,  they  are  liable  for  the  loss ;  for  the  goods  had  not  arrived  at 
the  place  of  their  ultimate  destination,  but  were  in  an  intermediate  stage,  it 
being  the  duty  of  Webb  ^  Co.  to  deliver  them  to  the  warehouses  of  Messrs. 
Shepherds,  If  a  carrier  in  any  intermediate  stage  put  the  goods  under  his  care 
in  a  warehouse  for  his  convenience,  they  are  in  his  holding  as  carrier,  as  much 
as  if  his  boat  were  moored  with  them  on  board,  or  his  waggon  in  which  they 
are  loaded,  were  put  up  on  the  road.  Hyde  v.  The  Trent  and  Mersey  Navi- 
gation  Co,  5  T.  R.  389.  In  the  case  of  Garside  v.  The  Proprietors  of  the 
Trent  and  Mersey  Navigation,  4  T.  R,  581,  the  decision  rested  on  the  fact 
that  tlie  duties  of  the  defendants,  as  carriers,  had  ceased ;  but,  in  this  case,  the 
duties  of  Webb  4*  Co,,  as  the  carriers  of  this  wool,  had  not  ceased ;  and  nothing 
can  turn  on  the  distance  between  the  respective  warehouses  of  Messrs.  Sh^i* 
herds,  and  Webb  Sf  Co. 

Secondly.  Here  are  four  persons  in  partnership  at  the  time  when  the  goods 
come  into  their  possession ;  and,  assuming  that  the  claim  of  Messrs.  Shej)herds, 
was  not  a  claim  which  could,  at  law,  be  established  against  *them,  yet,  r«  i  <  q 
if  under  the  threat  of  an  action,  one  of  the  partners,  situated  as  Webb  ^ 
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was,  pays  such  a  claim,  he  pays  it  in  the  exercise  of  that  discretion  which  every 
partner  must  possess ;  and  he  is  entitled  to  treat  it  as  a  partnership  transaction, 
and  to  have  contribution. 

Aens,  Be»U  and  Pell^  Serjts.,  who  were  to  have  supported  the  rule,  were 
stopped  by  the  court. 

GiBBs,  G.  J.  With  respect  to  the  second  point  made  by  my  brother  Cop/ey, 
in  this  case,  Waliingtan,  Brovm^  if  Brice^  could  only  be  answerable  to  Webh^ 
I'or  money  paid  by  him,  on  the  ground  that  they  had  expressly  desired  him  to 
pay  the  money  to  their  use,  or  on  the  ground  that  it  was  better  that  he  singly 
should  pay  at  once  than  to  wait  for  execution  against  all.  Now,  whether  he 
could  be  obliged  to  make  this  payment  depends  on  the  question  whether  Webb 
4'  Co.  had  these  goods  as  carriers  or  warehousemen ;  for  this  is  a  loss  which 
would  fall  on  them  as  carriers,  if  they  were  acting  in  that  character,  but  would 
not  fall  on  them  as  warehousemen,  if  they  were  acting  in  the  character  of  ware- 
housemen. The  Messrs.  Shepherd*^  employed  them  to  carry  goods  from  Z/)n- 
don  to  Frome^  and,  if  any  loss  had  happened  in  that  transit,  Webb  4f*  Co.  would 
have  been  liable.  In  the  midst  of  these  transactions  a  new  agreement  was  made, 
that  the  Messrs.  ShepherdM^  and  Webb  fy  Co.  should  not  deal  as  before ;  but 
tliat  IVM  if  Co.  should,  on  the  arrival  of  the  goods,  retain  them  in  their  ware- 
houses at  Frome,  without  charge,  until  notice  from  the  Messrs.  Shepherds,  that 
they  were  ready  to  receive  them.  The  consequence  is,  that  the  character  of 
Webb  4r  Co.,  as  carriers,  was  suspended  from  the  time  of  the  arrival  of  the 
goods  at  Drome,  until  their  delivery  to  the  Messrs.  Shepherds;  and  that,  during 
such  interval,  though  the  duty  of  Wd>b  ^  Co.,  as  carriers,  was  not  discharged, 
*450'1  *^^^y  ^^^  "^^  liable  as  carriers.  The  effect  then  is,  that  the  Messrs. 
•^  Shepherds,  could  not  have  recovered  that  money  against  Webb  fy  Co., 
as  carriers,  which  they  could  not  have  recovered  against  them  as  warehouse- 
men. fVebb,  tlierefore,  has  paid  this  money  in  his  own  wrong,  and  cannot 
charge  it  to  his  partners. 

Dallas,  J.,  and  Park,  J.i  concurred  in  the  judgment,  on  the  ground  that 
H*ebb  ^  Co.  had  completed  their  duty  as  carriers,  the  goods  having  arrived  at 
the  place  of  their  destination ;  and  that  Webb  4*  Co.  therefore  stood  in  the  rela- 
tion of  warehousemen  only  to  the  Messrs.  Shepherds,  at  the  time  of  the  loss. 

BiTRKocoH,  J.  I  am  of  opinion  that  the  duty  of  ff^ebb  4*  Co.,  as  carriers, 
was  suspended  by  the  special  contract  between  them  and  the  Messrs.  Shep- 
herds,  and  that  the  goods  were  in  the  custody  of  Webb  4*  Co.,  not  in  their  capa- 
city as  carriers,  but  under  that  special  contract. 

Rule  absolute. 


COOKE  V.  TANSWELL. 

[2  Moore  513.  S.  C] 

The  declaration  in  covenant  on  an  indenture  of  apprenticeship  averred  that  the  deed  was 
in  the  possession  of  ihe  defendant,  who  pleaded  non  ett  factum.  Ai  the  trial,  the  deed 
was  proved  to  be  in  the  hands  of  the  defendant,  who  had  received  notice  to  produce  it, 
the  notice  stating  the  name  of  the  subscribing  witness.  On  non  production  of  the  deed, 
the  plaintiff  gave  parol  evidence  of  its  contents,  without  calling  the  subscribing  witness, 
who  was  in  court :  Held,  that  the  parol  evidence  was  well  received. 

CovBNANT  on  an  indenture  of  apprenticeship,  with  an  averment  in  the  decla- 
rauon  that  the  indenture  was  in  the  possession  of  the  defendant,  and,  therefore, 
Vol.  IV.— 29 
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could  not  be  produced  by  the  plaintiff.  Plea,  *non  est  f actum.  At  the  r»^£| 
trial  before  Burrough,  J.,  at  the  sittings  for  West  minster  ^  after  the  last  ^ 
term,  it  was  proved  that  the  deed  was  in  the  hands  of  the  defendant,  to  whom 
notice,  specifying  the  name  of  Pain,  as  that,  of  the  subscribing  witness,  had  been 
given  to  produce  it.  The  plaintiff,  on  the  defendant's  refusal  to  produce  thf 
deed,  gave  in  evidence  what  was  supposed  to  be  a  copy  of  it,  on  which  the  name 
of  the  subscribing  witness  was  apparent ;  but,  on  its  turning  out  that  this  paper 
was  not  a  copy,  the  plaintiff  abandoned  it  and  gave  parol  evidence  of  the  con- 
tents of  the  original  without  calling  the  subscribing  witness  who  was  in  court. 
For  the  defendant,  it  was  contended  that  the  plaintiff  had  failed  iu  his  proof, 
and  that  the  attesting  witness  should  have  been  called.  But  Burroughs  J.,  was 
of  opinion,  that  the  proof  was  sufHcient  without  the  evidence  of  the  subscribing 
witness. 

Z^nSt  Serjt.,  on  a  former  day,  had  obtained  a  rule  nisi  to  set  aside  this  ver- 
dict, and  enter  a  nonsuit  on  the  ground  urged  at  the  trial.    And 

Copley,  Serjt.,  contra^  was  stopped  by  the  court,  who  called  upon 

Lens  and  Bosanquet,  Serjts.,  and  they  argued  thus  in  support  of  the  rule. 
The  subscribing  witness  was  in  court  and  might  have  been  produced,  and  the 
general  rule,  which  is  imperative  for  the  production  of  such  a  witness,  applies 
in  full  force  to  this  case.  The  rule  is  so  strictly  observed,  that  not  even  the 
admission  of  an  obligor  that  he  executed  a  bond,  will  dispense  with  its  opera- 
tion.! A  fact  may  be  known  to  the  subscribing  *  witness,  not  within  the  r^  Jcn 
knowledge  or  recollection  of  the  obligor,  and  he  is  entided  to  avail  him-  ^ 
self  of  all  the  knowledge  of  the  subscribing  witness,  relative  to  the  transaction  ;| 
and  in  this  case,  the  subscribing  witness  might  have  proved  that  the  instrument 
in  question  was  delivered  as  an  escrow.  The  rule  has  been  held  to  apply  even 
to  the  proof  of  a  cancelled  deed  ;§  and  though  in  the  case  of  a  deed  lost  or  burnt, 
the  court  will  admit  a  copy  or  counterpart,  or  the  contents  to  be  given  in  evi- 
dence, yet  they  never  permit  it,  except  it  be  proved  that  there  was  such  a  deed 
executed.ll  EUenborough,  C.  J.,  in  The  King  v.  Harringworth,  says,  "'I'he 
only  question  is,  whether  the  parties  who  seek  to  prove  the  execution  of  this 
indenture,  must  not  make  their  way  to  what  may  be  called  secondary  proof, 
through  the  medium  of  those  witnesses  who  are  the  plighted  witnesses*  to  the 
transaction,  by  first  disposing  of  their  testimony.  If  there  ever  was  a  case  iu 
which  the  rule  might  reasonably  have  been  relaxed,  it  surely  was  the  case  of 
Mbot  v.  Plumbe,  4  M.  &  S.  353,  yet,  in  that  case,  the  court  held  the  rule  to 
be  inexorable,  1  Doug.  216. 

Copley,  was  heard  in  reply  on  the  cited  cases,  the  application  of  which  to 
this  case  he  denied  ;  and  he  observed  that,  on  the  parol  evidence  on  which  alone 
the  plaintiff,  having  abandoned  the  supposed  copy,  rested  his  case,  it  did  not 
appear  that  there  was  any  subscribing  witness  to  the  deed.  [_Burrovgh,  J. 
I  did  not  decide  the  case  at  Nisi  Prius,  on  the  ground  that  the  name  of  the  sub- 
scribing witness  could  only  be  known  by  reference  to  the  supposed  copy.  It 
appeared  at  the  trial,  that  Paints  name  was  on  the  indenture  as  the  subscribing 
♦witness,  and  I  decided  the  case  with  the  knowledge  of  that  fact.  r*i*>^ 

GiBBs,  C.  J.  I  do  not  think  the  knowledge  of  the  name  of  the  sub-  *- 
scribing  witness  makes  any  diflerence  in  the  case.  I  take  the  question  to  be, 
whether  when  one  party  calls  for  a  deed  of  the  other,  who  does  not  produce  it, 
and  the  party  calling  for  the  deed  is  consequently  driven  to  give  parol  evidence 
of  its  contents,  it  is  necessary  for  him  to  call  the  subscribing  witness.  In  cases 
Mrhere  non  est  factum  is  not  pleaded,  as  in  ejectment,  when  a  party  so  situated 
gives  evidence  of  the  contents  of  a  deed,  I  never  yet  heaid  it  contended  tliat  it 
was  necessary  to  call  the  subscribing  witness.  Here,  the  deed  was  in  the  hands 

f  See  Phillipg  on  Evidence,  vol.  i.  4G3.  5th  edit.,  and  the  cases  there  cited. 
X  PerLe  Blaw,  J.,  Call  v.  Dunning,  4  Eant,  54. 
%  Breton  v.  Cope,  Feake,  N,  F.  C.  43.  3d  edition. 
;;  Fer  Holt,C.  J.,  The  King  v.  Culpepper,  Skin,  673. 
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of  the  defendant;  if  he  wished  to  throw  on  the  plaintiff  the  burthen  of  calling 
the  subscribing  witness,  he  might  have  produced  the  deed.  It  was  alleged  on 
the  record,  that  the  deed  was  in  the  defendant's  hands,  that  allegation  was  ad- 
mitted, and  the  defendant  being  called  on  to  produce  it,  and  refusing  to  do  so, 
it  was  not  necessary  that  the  plaintiil' should  call  the  subscribing  witness  to  the 
deed  before  he  gave  evidence  of  the  contents. 

Park,  J.,  of  the  same  opinion. 

BuRROuoH,  J.  Not  only  was  it  averred  on  the  record  that  the  deed  was  in 
the  defendant's  hands,  but  that  fact  was  proved,  and  also  that  notice  had  been 
given  to  him  to  produce  it,  which  he  refused  to  do;  and  I  thought  at  the  trial, 
as  I  think  now,  that  there  was  no  necessity  for  calling  tlie  subscribing  witness. 

Rule  discharged.! 
t  Dallas,  J.,  WQB  absent,  being  ill. 


•454]  ♦MOORISH  v.  FOOTE. 

[2  Moore  508.  S.  C] 

Case  for  negligently  driving  a  mail  coach  against  the  plaintifTs  waggon  horse,  whereby  it 
died:  Held,  that  the  plainiiiTe  waggoner  was  incompetent  to  prove  the  negligence  of 
the  defendant  without  a  release  frotn  hie  master. 

Case  against  the  defendant,  proprietor  of  a  mail-coach,  for  negligence  in  driv- 
ing tl^e  same  against  a  waggon  horse  belonging  to  the  plaintiff,  whereby  it  died. 
Plea,  general  issue.  At  the  trial  before  Abbott^  J.,  at  the  last  Exeter  assizes, 
the  plaintiff  called  his  servant  the  waggoner,  who  was  examined  in  chief.  The 
counsel  for  the  defendant  then  objected  to  the  reception  of  his  testimony,  on  the 
ground  of  his  interest  in  the  event  of  the  trial,  founded  on  his  liability  to  his 
master,  and  relied  on  the  case  of  Green  v.  The  New  River  Company^  4  T.  R. 
589.  But,  nothing  having  appeared  to  inculpate  him  at  the  time  when  the  ob- 
jection was  made,  Abbott^  J.,  repudiated  the  objection.  The  witness  proved 
that  he  left  sufficient  room  for  the  mail  to  pass,  that  he  was  driving  the  waggon 
on  the  proper  side  of  the  road ;  and  that  the  death  of  the  horse  was  owing  to 
the  negligence  of  the  mail-coachman.  This  testimony  was  corroborated  by  a 
boy^  also  a  servant  to  the  plaintiflf,  and  aiding  in  driving  the  waggon.  Abbott^ 
J.,  summed  up  the  evidence  to  the  jury,  and  told  them,  if  they  thought  the  wag- 
gon was  on  the  proper  side  of  the  road,  or,  if  they  thought  that,  having  been 
on  the  wrong  slide,  the  waggoner  was  drawing  off  to  the  right  side,  and  that  the 
accident  would  have  been  avoided  by  the  mail-coachman  pulling  up  his  horses, 
then  they  should  find  for  the  plaintiff:  but  if  they  thought  that  the  waggoner 
was  in  fault,  then  they  should  find  for  the  defendant.  The  jury  found  a  ver- 
mAKK-y  ^^^^  ^^^  ^^6  plaintiff;  and  as  neither  *the  waggoner  or  his  boy  had  been 
•J  released,  Abbott^  J.,  reserved  the  point  made  by  the  defendant,  for  the 
opinion  of  the  court.     Accordingly, 

Faughuny  Serjt.,  (for  Petl^  Serjt.,)  in  the  last  term  had  obtained  a  rulent^i  to 
set  aside  the  verdict,  and  enter  a  nonsuit. 

LenSf  Serjt.,  showed  cause.  If  there  had  been  a  charge  of  negligence  from 
the  first,  either  against  the  owner  or  the  driver  of  the  waggon,  as  a  defendant, 
the  objection  might  a[>ply.     But  tiie  witness  liere  is  called  by  the  plaintiff 
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merely  to  show  that  the  defendant's  senrant,  negltgendy  driving;  hie  carriage, 
ran  against  the  plaintiiT's  carriage  and  killed  his  horse.  Though  the  jury  were 
uUimateiy  called  on  to  judge,  whether  the  waggoner  by  being  out  of  his  proper 
place  on  the  road  occasioned  the  accident,  the  defendant  must  go  much  further, 
and  show  that  the  misconduct  of  the  servant  was  such  as  to  make  him  liable  to 
liis  master.  Nor  does  it  follow,  that  because  the  plaintifT  in  the  collision  of 
two  carriages,  one  of  which  is  his  own,  cannot  recover  against  the  owner  of  the 
other,  that  he,  therefore,  has  an  action  against  his  own  servant.  It  is  not  suf- 
iicient  to  say  that  the  witness  was  interested,  because,  if  his  master  succeeded 
against  the  owner  of  the  mail,  no  question  could  arise  against  the  witness ;  it 
must  be  further  shown,  that  the  master  was  liable  to  the  owner  of  the  mail, 
which  is  negatived  here.  The  evidence  of  servants  is  frequently  received 
from  the  necessity  of  the  thing  ;t  the  case  of  Green  v.  The  New  River  Com-' 
pany  is  a  mere  exception  to  that  rule.  The  verdict  in  that  case  might  have 
been  given  in  evidence  in  an  action  by  the  defendants  against  the  witness,  who 
was  called  by  them.  'That  case,  therefore,  is  totally  inapplicable  to  the  r^ira 
present  question.  *• 

PeU,  in  support  of  the  rule.  The  case  of  MiUer  v.  Falconer^  1  Campb.  251, 
is  in  point  for  the  plaintifi'.  Here,  as  in  that  case,  the  witness  comes  to  dis- 
charge himself,  and,  therefore,  ought  to  have  been  releabpd.  In  Cutlibert  v. 
(roai/ing,  3  Campb.  515,  where  the  workmen  were  held  competent  witnesses 
for  the  master  without  a  release,  EUenborough,  C.  J.,  said,  the  case  was  quite 
diiferent  from  an  action  for  the  negligence  of  servants  in  driving  against  car- 
riages or  running  down  ships ;  for  there,  if  the  master  be  liable  to  the  plaintitf« 
the  servants  are  necessarily  liable  to  the  master;  and  they  have  a  direct  interest 
to  defeat  the  action.  In  the  present  case,  if  the  master  recover  against  the 
defendant,  he  can  have  no  action  against  his  own  servant,  but,  if  he  fail  against 
the  defendant,  by  reason  that  the  accident  happened  by  his  servant's  neglect, 
he  may  have  an  action  against  him.  The  servant,  therefore,  had  an  interest  in 
swearing  in  his  master's  favor,  and  it  is  on  the  ground  of  such  interest  that  a 
release  is  necessary  in  this  and  all  similar  cases,  which  must  be  decided  on  the 
general  ground,  not  on  what  has  appeared  in  evidence  at  the  period  when  the 
objection  is  made. 

Lena,  Serjt.,  in  reply,  upon  the  cases  cited,  observed,  that  there  must  have 
been  some  circumstances  in  Miller  v.  Falconer  other  than  those  which  appeared 
in  the  report;  for  it  could  hardly  have  been  presumed  that  the  plaintiff's  first 
%vitness  was  in  the  wrong;  a  presumption  on  which  the  decision  in  that  case  is 
founded.  As  to  the  dictum  of  Lortl  Elienborough  in  CtUhbert  v.  Goatlings 
the  cases  which  he  puts  are  cases  of  defendants,  and  there  *is  a  strong  r^tA^^ 
distinction  to  be  taken  between  a  witness  called  to  rebut  a  charge  of  ^ 
negligence  against  his  master,  and  a  witness  called  to  establish  such  a  charge, 
made  by  his  master  against  a  stranger. 

GiBBs,  G.  J.  Are  you  aware  of  the  case  of  Protheroe  v.  Elton?X  I  was 
rather  surprised  not  to  find  that  case  mentioned  in  a  book,  for  which  the  pro« 
fession  are  greatly  obliged  to  the  author ;  I  mean  PhiUippa  on  Evidence,^  Pro^ 
therot  V.  Elton  was  an  action  by  the  assured  on  a  policy  on  goods  on  board  a 
ship  against  the  assurer.  The  defence  was,  that  the  ship  was  not  sea-worthy. 
I  was  for  the  plaintiflTs,  and  we  called  the  ship-owner  to  prove  that  she  was  sea* 
worthy.  But  Lord  Kenyon  held,  that  the  witness  was  inadmissible,  because, 
if  he  proved  tliat  the  ship  %vas  sea-worthy,  he  relieved  himself  from  an  action 
by  the  plaintiffs,  for  furnishing  them  with  an  incompetent  ship,  to  which  he 
would  have  been  otherwise  liable.  If  the  plaintiffs  had  recovered  a  verdict 
against  the  underwriter,  on  the  testimony  of  the  witness,  that  the  ship  was 
staunch,  they  would  for  ever  have  been  silenced  as  to  any  action  against  the 

t  See  Buller'9  Nut  Priatf .  289. 

t  Reported  in  Peake,  N,  F,  C.  117,  3d  edition,  under  the  title  o(  Botkeroe  v,  Elton. 

^  Thia  caie  is  cited  in  the  5th  ed.  of  Mr.  FhUlippi*  book,  vol.  i.  57,  Feake'M  N.  F.  C 
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ship-owner  for  loss  arising  from  his  providing  them  with  a  ship  not  sea-worthy 
The  principle  is  this;  witnesses  are  incompetent  where  they  are  directly  inter- 
ested in  the  event  of  the  suit.  It  is  perfectly  clear,  that  the  witness,  in  the 
present  case,  was  interested  in  the  event  of  the  suit:  for,  if  the  verdict  were  to 
stand,  he  would  be  placed  in  a  state  of  security.  I  think,  in  point  of  law  my 
brother  Abbott  was  right  in  repudiating  the  objection,  considering  in  what  stage 
of  the  case  it  was  made,  and  in  putting  the  case  to  the  jury.  But,  considering 
*45ai  ^^^  ^^^  liberal  *way  in  which  business  is  carried  on  between  the  bar 
-^  and  tlie  bench,  it  is  not  to  be  assumed,  because  counsel  may  reserve  an 
objection,  thinking  that  an  opportunity  will  occur  in  a  later  stage  of  the  cause 
for  taking  it,  that,  therefore,  the  objection  is  waived,  I  am  of  opinion  tliat  the 
rule  must  be  made  absolute. 

Park,  J.,  of  the  same  opinion. 

BuRRouGH,  J.  I  am  of  the  same  opinion.  A  distinction  has  been  taken 
between  witnesses  for  a  plaintiff  and  witnesses  for  a  defendant ;  but  it  would 
introduce  an  extreme  anomaly  in  the  law  if  it  made  any  difference  in  cases  of 
this  nature,  whether  a  witness  was  called  on  one  side  or  on  the  other. 

Rule  absohite.t 

t  Dallag,  J.,  was  absent;  but  he  was  present  when  the  rule  nisi  was  ffranted,  and  also 
when  the  case  was  much  discussed  on  both  sides,  on  a  former  day  in  this  term.  Every 
I  lung  that  fell  from  the  learned  Judge  showed  the  inclination  of  his  opinion  to  be  that  the 
witnestf  was  incompetent,  being  called  to  inculpate  another  and  exculpate  himself. 
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Real  estate  was  devised  to  H,  L.  and  her  assigns  for  life,  in  case  she  should  continue 
unmarried,  and  after  her  decease  unto  such  persons  aa  she  should  appoint,  and  in  default 
of  appointment,  then  o%'er  to  other  persons;  and  the  testator  declared  that,  in  case  //. 
L.  should  marry  in  the  lifetime  of  his  wife  with  her  consent,  or  after  the  death  of  his 
wife,  with  the  consent  of  two  persons  mentioned  in  his  wilt,  or  the  survivor  of  liicm, 
//.  L.  and  her  assigns  should  hold  the  same  real  estate  in  such  manner  as  she  should 
hav«  done  if  she  had  continued  unmarried.  After  the  death  as  well  of  the  testator's 
wife,  as  also  of  the  two  persons  so  mentioned  in  his  will,  and  above  twenty  years  since, 
H.  L.  married  S  A.,  who  also  died  in  the  lifetime  of  H.  L.:  Held,  that  the  estate  tor 
life  in  H.  L.  was  become  absolute,  and  that  she  could  then  execute  the  power  of  appoint- 
ment. 

The  following  case  was  sent  by  his  honor  the  master  of  the  rolls  for  the 
opinion  of  this  court. 

Michael  Nation^  theretofore  of  Dane  Coitri  in  the  county  of  Kent,  duly 
made  and  published  his  last  will  and  testament  in  writing,  dated  the  14th  of 
February,  1771,  and  executed  in  such  manner  as  by  law  is  required  for  the 
passing  of  real  estates.  By  such  will  the  testator,  (amongst  other  things,)  after 
giving  a  life-interest  to  Alice  Hatton,  his  wife,  in  all  and  singular  his  real 
estates,  made  a  devise  in  the  words  following,  **  And  as  concerning  my  manor 
or  lordship  of  Dane  Courts  with  the  manor  and  manor-house  called  Dane 
Court,  and  the  several  houses,  lands,  and  appurtenances  thereunto  belonging ; 
and  also  my  plate,  china,  and  furniture,  goods,  horses,  cattle,  carriages,  and 
husbandry  tackle,  which  shall  be  in  my  said  house  and  appurtenances  at  the 
time  of  my  decease,  I  give,  devise,  and  bequeath  the  same  and  every  part 
thereof  unto  Hannah  Lilly  and  her  assigns,  for  and  during  the  term  of  her 
natural  life,  in  case  she  shall  continue  single  and  unmarried:  And  from  and 
after  her  dece.ise,  I  give,  devise,  and  bequeath  the  same  manor  or  lordship  of 
Dane  Courts  with  the  manor  and  manor-house  called  Dane  Court,  and  tlie 
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several  housef<,  lands,  and  appurtenances  thereto  belonging;  and  also  all  the 
said  plate,  china,  furniture,  goods,  horses,  cattle,  carriages,  and  husbandry 
tackle,  *unto  such  person  or  persons,  and  in  such  shares  and  propor-  r^Aan 
tions,  and  in  such  manner  and  form  as  the  said  Hannah  LiUy  shall  by  ^ 
any  deed  or  deeds,  writing  or  writings,  or  by  her  last  will  in  writing,  signed 
and  executed  in  the  presence  of  three  or  more  credible  witnesses,  direct,  limit, 
or  appoint ;  and,  for  want  of  such  direction,  limitation  or  appointment,  then  I 
give,  devise,  and  bequeath  the  same  and  every  part  thereof,  unto  Alice  Lilly 
and  Mary  Lilly,  and  their  heirs,  executors,  administrators,  and  asrigns,  to  be 
equally  divided  among  them,  share  and  share  alike,  as  tenants  in  common  and 
not  as  joint  tenants ;  but,  in  case  the  said  Hannah  Lilly  shall  marry  in  the  life* 
time  of  my  said  wife,  and  with  her  consent  and  approbation,  or  after  the  death 
of  my  said  wife,  with  the  consent  and  approbation  o(  James  Tiemey  of  Zon- 
e/on, merchant,  and  Thomas  Lilly  of  Londoti,  merchant,  or  the  survivor  of 
them,  (such  consent  and  approbation  to  be  signified  in  writing,  under  her,  his, 
or  their  hand  or  hands ;)  then  and  in  either  of  the  said  cases  as  the  event  shall 
be,  it  is  my  will  and  mind,  and  I  do  hereby  order  and  direct  that  the  said  Han^ 
nah  Lilly  and  her  assigns  shall  have  and  enjoy  the  said  manor  of  Dane  Courts 
with  the  houses,  lands,  and  appurtenances  thereunto  belonging;  and  also  the 
said  plate,  china,  and  other  effects,  in  the  same  manner  as  she  would  have'done 
if  she  had  continued  single  and  unmarried.** 

The  testator  died  in  the  year  1776,  without  having  altered  or  revoked  his 
will,  leaving  Alice  Hatton,  his  wife,  therein  named,  and  the  above  mentioned 
Hannah  Lilly,  then  unmarried,  him  surviving.  Alice  HcUton  enjoyed  the  pos- 
session of  the  said  hereditaments  and  premises,  (among  other  things,)  for  her 
life;  and  having  survived  the  testator  about  fifteen  years,  died  in  the  month  of 
December,  1791,  leaving  Hannah  *  Lilly,  her  surviving  unmarried,  rat  a  at 
After  the  death  of  Alice  nation,  Hannah  Lilly  entered  into  the  posses-  '- 
sion  and  enjoyment  of  all  and  singular  the  said  estates,  hereditaments,  and  pre- 
mises at  Dane  Court,  with  the  appurtenances  as  such  devisee  under  the  said 
will. 

James  Tteniey  and  Thomas  Lilly,  mentioned  as  above  in  the  testator's  will, 
died  many  years  ago,  and  whilst  Hannah  Lilly  still  continued  unmarried. 
Hannah  Lilly  having  so  remained  unmarried  until  after  the  respective  deaths 
of  the  testator's  widow,  James  Tiemey,  and  Tlwfnas  Lilly,  intermarried  with 
liawson  Aialabie  above  twenty  years  ago,  and  her  said  husband  died  in  the 
year  1806. 

Hannah  Aislabie  (late  Hannah  LUly)  had  always,  from  the  death  of  Alice 
Halton,  been  in  the  uninterrupted  possession  and  enjoyment  of  tlie  said  here- 
ditaments and  premises,  or  in  the  peaceable  and  uninterrupted  receipt  of  the 
rents  and  profits  thereof;  but  having  contracted  with  Edward  Boyd  Bice  to  sell 
and  make  out  a  good  title  to  him  of  the  inheritance  thereof  in  fee  simple,  and 
Edward  Boyd  Bice  objecting  to  her  title  under  the  said  will,  upon  the  circum- 
stances above  stated,  a  suit  was  instituted  in  his  majesty's  High  Court  of  Chan- 
cery, by  Hannah  Aislabie  against  Edward  Boyd  Bice,  for  the  purpose  of 
enforcing  the  fulfilment  of  the  contract. 

'  The  question  for  the  opinion  of  the  court  was,  what  estate,  right,  and  interest, 
in  the  real  estates  at  Dane  Court,  Hannah  Lilly  (afterwards,  and  then  Hannah 
Aislabie)  took  under  the  said  will,  and  what  estate,  right,  and  interest,  she  then 
had  therein  under  the  circumstances  above  stated. 

The  case  was  argued  in  Easter  term,  1817,  by  Copley,  Serjt.,  for  the  plain- 
tiff, and  Pell,  Serjt.,  for  the  defendant;  and  afterwards  in  the  last  term,  by 
Vaughan,  Serjt.,  for  the  plaintiff',  and  Best,  Serjt.,  for  the  defendant. 

♦Arguments  for  the  plaintiff.     Hannah  Aislabie  took  an  estate  for  rmAan 
life  determinable  on  her  marriage  in  the  lifetime  of  her  mother  without  L 
her  consent,  or,  after  the  death  of  her  mother,  without  the  consent  of  the 
trustees  mentioned  in  the  will ;  and  this  consent  having  become  impossible  by 
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the  act  of  God,  she  now  takes  an  absolute  estate.  The  clause  requiring  suciv 
consent  to  her  marriage,  must  be  considered  a  condition  subsequent,  and  not  a 
condition  prece^ient;  the  distinction  between  these  conditions  is,  that  a  condition 
precedent  must  be  performed  before  the  estate  vests  ;  in  the  case  of  a  condition 
subsequent,  the  estate  vests  immediately,  subject  to  be  divested  by  some  subse- 
quent act  or  event.  No  technical  words  are  necessary  to  constitute  a  condition 
subsequent;  whether  a  condition  be  considered  precedent  or  subsequent  depends 
on  the  intention  of  the  party  creating  it.  Where  it  appears  that  the  party  is 
intended  to  take  until  the  condition  be  performed,  it  must  be  considered  a  con- 
dition subsequent;  thus,  in  the  case  of  a  limitation  to  the  use  of  w^.  in  fee,  if  i?. 
do  not  pay  10s.  to  A.  before  a  certain  day,  and  if  he  do  pay  then  to  other  uses, 
the  condition  is  subsequent,  and  A,  is  to  take  until  payment,  1  RolL  Mr,  415, 
pi,  12;  and  in  Edwards  v.  Hammond^  3  Lev.  132,  under  a  devise  to  J2,  and 
his  heirs,  if  he  lived  to  twenty-one,  but  if  he  died  before  twenty-one,  to  another, 
the  condition  was  subsequent,  and  A,  took  a  vested  estate  immediately,  subject 
to  be  divested  if  he  died  before  twenty-one.  So  in  this  case,  Hanrmh  Aislabie 
took  a  vested  estate,  subject  to  be  divested  on  her  marriage  without  the  consent 
required  by  the  testator,  in  tiie  lifetime  of  her  mother  or  of  the  trustees.  In  the 
case  of  a  feoflment  with  a  condition  subsequent,  which  is  impossible,  the  estate 
of  the  feott'ee  is  absolute;  but,  if  a  condition  precedent  be  impossible,  no 
*4A^1  *^^^'^  ^'  interest  shall  grow  thereupon,  Co,  Lilt,  206,  b.  Here,  the 
^  condition  subsequent  became  impossible  by  the  act  of  God,  and  Hannah 
Lilly ^  therefore,  took  an  absolute  estate  on  the  death  of  the  survivor  of  the 
parties  required  to  consent  to  her  marriage.  In  Thomas  v.  Howel,  4  Mod.  67, 
one  devised  to  his  daughter,  upon  condition  of  her  marrying  his  nephew  before 
she  attained  twenty-one;  after  the  death  of  the  nephew,  the  daughter,  before 
she  attained  twenty -one,  married  J,  S,,  and  it  was  adjudged  that  the  condition 
was  not  broken,  having  become  impossible  by  the  act  of  God;  the  cases  of 
Harvey  v.  Aston,  1  Atk.  361,  Bertie,  v.  Falkland,  1  Salk.  231,  Graydon  v. 
Hicks,  and  Graydon  v,  Graydon^  2  Atk.  16,  are  also  authorities  in  support  of 
the  plaintiff.  Peyton  v.  Bury,  2  P.  Wms.  626,  is  precisely  similar  to  this 
case.  There  the  testator  devised  to  «/.  S.,  provided  she  married  with  the  con- 
sent of  his  two  executors,  and  it  was  held,  that,  on  the  death  of  one,  she  might 
marry  without  the  consent  of  the  survivor,  the  condition  (which  was  also  held 
to  be  subsequent,)  having  become  impossible.  The  decision  in  Mercer  v.  Hall^ 
4  Bro.  Ch.  Ca.  326,  is  to  the  same  effect. 

But  in  the  next  place,  as  to  the  power  of  appointment.  Even  supposing  the 
marriage  of  Hannah  Aislabie  to  have  been  a  breach  of  the  condition,  Uie  power 
of  appointment  would  not  have  been  affected.  The  condition  was  by  the 
devise,  annexed  to  the  life  estate  only,  and  did  not  extend  to  her  power  of 
appointment;  neither  would  the  power  have  been  affected  by  a  forfeiture  of  the 
hfe  estate,  for  it  is  a  power  collateral  or  in  gross.  It  is  independent  of  the  life 
estate  given,  it  does  not  operate  upon  that  estate,  nor  would  the  interest  of  an 
appointee  arise  out  of  that  estate.  Being,  therefore,  a  power  collateral  or  in 
*4fUl  ?^®^*  ^^  ^^  ^^^  'affected  by  any  alteration  of  the  life  estate.  The  donee 
-'  of  a  power  to  charge  lands,  being  tenant  for  a  term  of  years,  and  sur- 
viving the  term,  may  exercise  his  power,  and  so  also,  if  he  has  assigned  the 
term,  per  the  Lord  Chancellor  in  Savile  v.  Blacket,  1  P.  Wms.  777.  In 
Edwards  v.  Slater,  Hardres,  410,  it  was  held  that  a  tenant  for  life,  with  a 
power  of  jointuring,  who  forfeited  his  life  estate,  might  afterwards  well  exercise 
the  power;  Liefe  v.  Saltingsione,  1  Mod.  189,  is  also  applicable  to  this  case. 
Supposing,  therefore,  a  breach  of  this  condition  to  have  been  committed,  it  would 
Lave  affected  the  life  estate  only  of  Hannah  Aislabie;  and  the  subsequent 
limitations,  which  would  otherwise  take  effect  by  way  of  executory  devise,  may 
now  be  defeated  by  the  power  of  appointment,  J)oe  v.  Martin,  4  T.  R.  39. 
Then  as  to  the  life  estate,  which  is  the  only  particle  of  interest  to  be  affected 
by  a  forfeiture,  the  heir  at  law  has  not  now  any  remedy.     Hannah  miislabis 
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has  been  in  possession  for  more  than  twenty  years  since  her  marriage,  and 
the  entry  of  the  heir  is,  therefore,  barred,  Stoken  v.  Berry ^  Salk.  421.  And  he 
cannot  maintain  a  writ  of  ricrht,  for  that  lies  only  by  tenant  in  fee,t  and  not  by 
tenant  for  Hfe4  The  heir  alone  could  have  entered  for  the  forfeiture,  fVurren 
V.  Lee,  Dyer,  126,  b ;  and  many  cases  to  that  effect  are  collected  in  Bac,  Mr.^ 

Hannah  Aiilabie^  therefore,  can  now  make  a  good  title :  First,  there  has  been 
no  forfeiture,  and  her  estate  has  become  absolute ;  and,  secondly,  if  there  had 
been  a  forfeiture,  the  power  of  appointment  would  not  have  been  affected,  and 
as  to  the  life  estate,  the  only  person  who  could  have  taken  advantage  of  the 
forfeiture,  would  be  now  barred  of  all  remedy. 

^Arguments  for  the  defendant.  Hannah  Jiislabie  having  married  ry^z-e 
witliout  the  consent  of  the  persons  whose  consent  was  made  requisite  *- 
by  the  testator,  her  life  estate  is  forfeited,  and  her  power  of  appointment  is 
destroyed.  It  has  been  assumed  that  this  must  be  considered  a  condition  sub- 
sequent, and  also  that  the  ulterior  devises  are  to  be  construed  to  take  effect  by 
way  of  executory  devise ;  but  the  intention  of  the  testator  must  be  the  guide, 
and  this  construction  cnnnot  be  supported  if  it  appear  to  be  repugnant  to  the 
testator's  intention.  His  intention  was,  that  if  Hannah  AiaUwie  married 
without  the  consent  of  the  persons  named  in  his  will  for  that  purpose,  she 
should  take  no  estate  whatever;  and  that  the  estate  of  the  devisees  in  remainder 
should  vest  in  possession  immediately  upon  her  marriage  without  such  consent. 
Tiie  devise  is  not  to  her  for  life  merely ;  the  testator  adds,  **  but  in  case  she 
shall  marry,  &c.,*'  which  words  create  a  limitation  over  and  not  a  condition, 
and,  upon  her  marriage,  the  devisees  in  remainder  might  have  entered,  see  Bac* 
Mr.Ji  It  is  not  to  be  denied  that  this  power,  if  considered  merely  as  a  power 
collateral,  might  subsist  after  the  determination  of  the  life  estate,  but  the  testator 
has  expressly  indicated  his  intention,  that,  on  the  happening  of  a  certain  event, 
such  power  should  cease.  That  event  has  happened,  and,  if  such  intention  is 
to  be  efTectnated,  the  power  is  gone.  It  cannot  be  supposed,  that  the  testator 
intended  that  the  smaller  estate  should  be  forfeited,  and  that  the  power  over  the 
larger  estate  should  remain  unaflected.  Therefore,  on  the  forfeiture  of  the  life 
estate,  the  vested  remainder  in  the  ulterior  devisees  came  into  possession  abso- 
lutely,  and  they  have  now  the  whole  fee,  which  puts  an  end  to  the  question 
respecting  the  bar  by  length  of  time.  But  ^supposing  the  words  of  the  r^^g^ 
will  to  create  a  condition,  they  cannot  be  considered  to  create  a  condi-  *- 
tion  subsequent;  and  if  they  constitute  a  condition  precedent,  the  estate  and 
power  are  gone,  for,  although  rendered  impossible  by  the  act  of  God,  the  power 
cannot,  be  exercised,  nor  can  the  estate  take  effect.  Co.  lAlL  206,  6.  Here 
Hannah  AUtabie  to  have  acquired  an  absolute  estate,  and  an  unconditional 
power  of  appointment,  must  have  married  in  the  lifetime  of  the  persons  whose 
consent  was  required.  No  principle  can  be  extracted  from  any  of  the  cases 
cited  which  is  applicable  to  this  case.  Fejjton  v.  Berry  is  wholly  irrecon- 
cileable  with  Harvey  v.  Aston^  and  the  decisions  in  equity  regarding  personal 
property  cannot  govern  this  case.  The  power  of  appointment  is  clearly  des- 
troyed, for  notwithstanding  any  grounds  which  may  be  urged  for  construing 
this  a  condition  subsequent  attached  to  the  life  estate,  the  condition  attached  to 
the  power  is  precedent.  To  give  effect  to  this  will,  it  must  be  construed  accord- 
ing to  the  testator's  intention,  and  by  tliat  intention  the  estate  and  power  of 
Hannali  Aislabie  are  gone. 

Cur,  adv.  vult. 

The  following  certificate  was  sent  to  the  Master  of  the  Rolls. 

**  We  have  heard  tliis  case  argued,  and  have  considered  it.     We  are  of 

t  Com,  Dig.  Droit.  (B.  1.)  X  Com.  Dig.  Droit.  (B.  «.) 

^  Tit.  Remainder  and  Reveviont  SOS,  et  teq.,  5tfi  edit, 
y  Tit.  Remainder  and  Revergion,  801,  ei  «ej.,  5ib  edit. 
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opinion  that  Hannah  LUly^  uow  Hannah  Aialabie^  took  under  the  above  will 
an  estate  for  life,  with  a  power  of  appointment  unto  such  person  or  persons, 
and  in  such  shares  and  proportions,  and  in  such  manner  and  form,  as  she  should, 
by  any  deed  or  deeds,  writing  or  writings,  or  by  her  last  will  in  writing,  signed 
and  executed  in  the  presence  of  three  or  more  credible  witnesses,  direct,  limit, 
*4671  ^"^  appoint,  subject  ^nevertheless  as  to  her  life  estate  only,  to  the  con- 
^  ditionof  her  remaining  sole  and  unmarried ;  which  condition  was  quali- 
fied by  the  proviso,  that  a  marrige  with  the  consent  and  approbation  of  Alice 
Halton,  the  wife  of  the  devisor,  in  her  lifetime,  or  after  her  death,  of  James 
Tlerney  and  Tlwman  Lilly,  signified  in  the  manner  expressed  in  the  said  will« 
should  not  determine  her  life  estate  :  we  are  of  opinion,  that  this  condition  was 
a  condttiun  subsequent,  and  that  as  the  compliance  with  it  was,  by  the  deaths 
of  Mice  Hatton,  James  Tierney,  and  Tliomas  LVlyj  before  the  marriage  of 
Hannah  lAlly,  become  impossible  by  the  act  of  God,  her  estate  for  life  is 
become  absolute,  and  that  she  may  now  execute  the  power  of  appointment 
of  the  real  estates  at  Dane  Court,  in  the  manner  and  form  directed  by  the 
above  will. 

V.    GiBBS. 

R.  Dallas. 
J.  A.  Park. 

J.    BURROUGU 
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(In  Error,) 

DRIVER  on  Demise  of  FRANK  FRANK,  Esq.  v.  The  Rev.  EDWARD 

FRANK. 

[2  Moore  519.    S.  C] 

Deyifie  to  B.  F.  for  life  remainder  to  the  second,  third,  fourth,  and  other  eons  of  B.  F., 
except  tkejirtt  or  eldcit  non,  in  (ail  male  auccessively ;  remainder  to  F.  S.  B.  F.  hml 
no  ismne  at  the  time  of  the  decease  of  the  testatrix,  but  afterwards  had  four  sons,  of 
whom  the  second  and  third  were  living  at  the  same  time;  and  the  second  and  fourth 
were  also  living  at  ihe  same  time ;  but  at  the  decease  of  B.  F..  the  fourth  son  only  was 
living:  Held,  that  the  remainder  to  tlie  second  and  other  son^  of  B,  F.,  except  the  first 
or  eldest  son  was  vested,  upon  B.  F.  having  two  sons  living  iii  the  same  time,  and  wns 
not  subject  to  be  divested  by  subsequent  events,  and  consequently  that  the  fourth  and 
only  surviving  son  of  B.  F.  took  an  estate  toil  under  the  devise.  By  four  judges  against 
two,  Graham  B.  and  Wood  B.  dissentient. 

ELtectment.  At  the  Summer  assizes  for  the  county  of  York^  1812,  a  ver- 
dict was  found  subject  to  the  opinion  of  the  Court  of  King*s  Bench  on  a  cuse 
which  was  afterwards,  by  permission,  turned  into  a  special  verdict,  of  which  the 
following  is  the  substance. 

Margaret  Frank,  widow,  being  seised  in  fee  of  the  premises  in  question,  by 
her  will,  dated  the  12ih  of  November,  1765,  duly  executed  and  attested,  (after 
appointing  and  devising  her  capital  messuage  or  dwelling-house,  with  the  ap- 
purtenances, situate  in  Pontefract,  to  the  use  of  her  sister.  Dame  Catherine 
Sianclish,  for  life,  upon  a  condition  therein  mentioned ;  with  remainder  to  the 
use  of  the  testatrix's  niece,   Catherine  the  wife  of  Bacon  Frank  of  Campsall 
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in  the  county  of  York,  Esquire,  for  life:  and,  after  devising  certain  meadow, 
pasture,  and  arable  grounds  to  trustees  for  the  term  of  ninety-nine  years,  to  be 
computed  from  the  time  of  her  decease,  if  her  niece  should  so  long  live.  Upon 
trust  to  pay  and  dispose  of  the  clear  rents  and  profits  thereof,  to  such  person 
or  persons  as  her  said  niece  should  direct  and  appoint,  by  way  of  pocket  money 
for  her  during  her  husband^s  life,  and  in  augmentation  of  her  jointure  after  his 
decease,  in  case  she  should  survive  him,)  devised  her  said  capital  messuage  or 
dwelling-house,  and  the  ^grounds  above  mentioned,  from  and  immediately  r^^gg 
after  the  termination  of  the  several  estates  and  interests  thereinbefore  ^ 
limited  ;  and  also,  all  and  singular  her  manors,  parts  and  shares  of  manors, 
messuages,  lands,  tenements,  hereditaments,  and  real  estate  whatsoever,  as  well 
freehold  as  copyhold,  from  and  immediately  after  the  said  testatrix's  decease, 
(except  as  therein  was  excepted)  to  the  use  of  Bacon  Frank  for  life  without 
impeachment  of  waste  ;  with  remainder  to  the  use  of  the  said  trustees  and 
their  heirs,  during  the  life  of  the  said  Bacon  Frank,  in  trust  to  preserve  con- 
tingent remainders;  and  then  devised  in  the  following  words:  *' And  from  and 
immediately  after  the  decease  of  the  said  Bacon  Frank,  then  to,  and  to  the  use 
of  the  second,  third,  fourth,  and  all  and  every  other  the  son  and  sons  of  the  body 
of  the  said  Bacon  Frank,  begotten  or  to  be  begotten  on  the  body  of  my  said 
niece  Catherine,  his  now  wife,  except  the  Jirst  or  eldest  son,  severally  succes- 
sively, and  in  remainder  one  after  another,  as  they  and  every  of  them  shall  be 
in  seniority  of  age  and  priority  of  birth,  and  of  the  several  and  respective  heirs 
male  of  the  body  and  bodies  of  every  such  son  and  sons  (except  the  said  first 
or  eldest  son)  lawfully  issuing,  the  elder  of  such  suns  and  the  heirs  male  of  his 
b«dy  being  always  preferred,  and  to  take  before  the  younger  of  such  son  and 
sons,  and  the  heirs  male  of  his  and  their  body  and  bodies  issuing;'*  and  in  de- 
fault of  such  issue,  die  testatrix  then  devised  all  and  every  her  said  manors, 
messuages,  lands,  &,c,  as  well  freehold  as  copyhold,  (except  as  before  excepted,) 
unto  and  to  the  use  of  her  godson,  Fi*ank  Sotheron,  (the  lessor  of  the  plaintiff,) 
the  youngest  son  of  fFilliam  Sotheron  of  Darrington,  in  the  county  of  York^ 
Esquire,  by  her  neice  Sarah,  his  then  wife,  for  life  without  impeachment  of 
waste ;  with  remainder  to  the  use  of  the  said  trustees  and  their  heirs  during  the 
life  of  Frank  Sotheron,  in  trust  to  preserve  contingent  remainders;  and  from 
and  immediately  after  ♦the  decease  of  the  said  Frank  Sotheron,  then  rt^-y^ 
to,  and  to  the  use  of  the  fust,  second,  third,  fourth,  and  all  and  every  '- 
oiiier  the  son  and  sons  of  the  body  of  the  said  Frank  Sotheron  lawfully  begot- 
ten in  tail  male,  severally,  successively,  and  in  remainder  one  after  another 
according  to  their  seniority,  with  divers  remainders  over,  the  ultimate  remain- 
der being  to  the  use  of  her  nephew  and  three  nieces.  Sir  Frank  Simidhh,  Bart., 
Sarah,  the  wife  of  the  said  William  Sotheron,  Elizabeth,  the  wife  of  Robert 
liamsden,  and  Catlierine,  the  wife  of  the  said  Bacon  Frank,  and  their  respec- 
tive heirs  and  assigns  for  ever,  as  tenants  in  common. 

There  was  a  proviso  in  the  will,  that  the  tenant  in  possession  for  the  time 
being,  of  the  estates,  should  assume  and  use  the  surname  of  Frank  only,  which 
had  been  accordingly  done  by  Frank  Sotheron  in  the  said  will  named,  now 
Frank  Frank,  the  lessor  of  the  plaintiff. 

'J'he  testatrix  died  on  the  Isio^  June,  1766,  without  revoking  or  altering  her 
will.  Dame  Catherine  Standish  died  many  years  ago.  Bacon  Frank,  the 
tenant  for  life,  had  issue  by  his  said  wife,  four  sons,  that  is  to  say, 

Eicfiard,  who  was  born  on  tlie  22d  of  August,  1768,  and  died  on  the  26th 
of  February,  1769. 

Bacon,  who  was  born  on  the  2d  oi  August,  1770,  and  died  without  issue  on 
the  16ihof/imc,  1789. 

Edward  Richard,  who  was  born  on  the  5th  of  June,  1777,  and  died  on  the 
22d  of  October,  1777.     And, 

Edward  Frank,  (the  defendant,)  who  was  born  on  the  6th  of  March,  1780 
and  is  now  living 
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Bacon  Frank,  ths  tenmt  for  life,  died  in  1812, leaving  the  defendant,  his  then 
only  son,him  surviving.  Catherine,  the  wife  of  Bacon  Frank^died  in  his  life  time. 

At  the  time  of  making  the  said  will,  Bacon  Frank,  (the  father  of  B,  Frank,) 
the  lirst  taker  of  the  devised  estates,  was  in  possession  as  tenant  in  tail  of  large 
»4-n    ^■^*^^*^"'^  ^estates  at  Campsall  and  other  places  in  the  county  of  York^ 

'  J  of  considerable  annual  value,  and  tenant  in  fee  of  other  estates  :  and 
William  Sotheron,  the  father  of  the  lessor  of  the  plaintiff,  was  in  posse^^sioa 
as  tenant  in  fee  of  part,  and  as  tenant  for  life,  with  remainder  to  his  eldest  son 
in  tail  of  other  part,  of  estates  of  considerable  annual  value. 

The  Court  of  King*s  Bench,  after  hearing  two  arguments,  gave  judgment  on 
the  i7ih  of  June,  1814,t  for  the  defendant.  A  writ  of  error  was  afterwards 
brought  in  this  court,  and  the  case  was  twice  argued.  First,  in  Trinity  term, 
1815,  the  2d  o^  June,  by  Richardson  for  the  lessor  of  the  plaintili',  and  liolroyd 
for  the  defendant;  and  again  in  Easter  term,  1818,  28th  J^pril,  by  Scarlett  for 
the  lessor  of  the  plaintiff,  and  the  Solicitor- General  for  the  defendant. 

Arguments  for  the  plaintiff.  Whether  the  estates  devised  by  the  will  of 
Margaret  Frank  be  now  the  property  of  the  plaintiff  or  of  the  defendant,  de» 
pends  on  two  questions.  First,  whether  the  limitation  to  the  second,  third, 
fourth,  and  other  sons  of  Bacon  Frank,  gave  a  vested  interest  to  the  person 
answering  such  description  immediately  on  his  birth;  or,  on  the  contrary, 
created  a  contingent  remainder  to  such  son  as  should  answer  the  description  at 
the  decease  of  Bacon  Frank,  Secondly,  whether,  if  considered  a  vested  estate 
in  remainder  in  a  younger  son,  such  estate  was  not  divested,  upon  such  younger 
son  becoming  an  elder  son,  during  the  life  of  Bacon  Frarik.  The  plaintiff 
must  recover  if  the  liinitation  be  considered  a  contingent  remainder,  or  if  being 
a  vested  remainder,  it  has  been  subsequently  divested. 

It  is  clear,  that  the  testatrix  intended  to  make  a  provision  for  the  youno^er 
»4**2l   ^^^  branches  of  the  Frank  *family  in  exclusion  of  the  elder  branch ; 

'  ^  and  in  the  event  of  the  failure  of  the  younger  branches,  to  prefer  the 
plaintiff,  her  godson  and  nephew,  to  the  elder  branch  of  the  Fra)ik  family.  She 
could  not  have  had  any  personal  affection  for  the  younger  branches  of  this 
family,  as  at  the  time  of  her  decease,  Bacon  Frank  had  no  child ;  she  must, 
therefore,  have  been  influenced  by  other  motives  than  a  preference  of  the 
younger  part  of  the  family  to  the  elder.  The  testatrix  wished  to  exclude  the 
eldest  son,  on  the  ground  of  his  being  otherwise  provided  for,  her  clear  intention 
being  to  found  a  new  fiimily.  In  Fox  dem.  Lowndes  v.  Lowndes,  4  Burr. 
2246,  the  judgment  of  the  court  was  given  on  the  ground  of  such  intention 
being  apparent  on  the  will. 

At  the  time  of  the  decease  of  Bacon  Frank,  the  defendant  was  the  eldest  son, 
and  if  this  be  considered  a  contingent  remainder,  all  difficulty  ceases.  The 
words,  **  first  or  eldest  son,"  are  not  to  be  construed  to  mean  the  first  born  son, 
but  the  first  or  eldest  son  in  being.  In  FitzherherCs  Natura  Brevium,  32,  on 
the  writ  de  auxilio  adjilium  sunm  militem  faciendum  vel  ad  JUiam  maritan' 
dam,  it  is  observed,  that,  if  the  eldest  son  die  under  age,  the  lord  shall  have  aid 
for  the  younger  son,  for  the  words  of  the  writ  prinwgenitus  flius  designate 
such  sou  as  shall  be  the  primogenitus  and  heir  apparent  at  the  time.  And 
Coke,  2  Inst.  231,  observes  on  the  statute  of  fVes/minster,  1  c.  36.,  that  the 
words,  eigne  Jits f  are  construed  in  the  same  manner. 

In  the  construction  of  wills,  the  same  rule  prevails,  Lomax  v.  Holmden, 
1  Ves.  290.  And  in  Chadwick  v.  Doleman,  2  Vern.  528,  which  was  the  case 
of  an  appointment  under  a  marriage  settlement,  the  same  rule  was  applied. 
Lord  Teynham  v.  Webb,  2  Ves.  1U8,  is  also  an  authority  to  the  same  effect. 
In  Beale  v.  Beale,  1  P.  Wms.  244,  it  is  laid  down,  that  the  words  **  younger 
*4'*^1   *c^i^^^''^'^*"  comprise  all  the  children  but  the  heir;  and,  in  Chadwick  v. 

'  ^  Doleman,  the  Lord  Keeper  held  the  appointment  to  create  a  tacit  con- 

t  By  three  judges  against  one,  Ellenborough,  C.  J.,  dittentiente.    See  3  M.  ^  S,  25. 
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dition,  that  the  quality  of  younger  son  should  continue  until  the  time  of  payment. 
8o  in  this  case,  the  intention  being  to  make  a  provision  for  the  younger  male 
branches  of  the  family,  the  continuance  of  youngerhood  is  a  tacit  condition 
annexed  to  the  gift. 

But,  supposing  this  remainder  to  have  vested,  it  was  divested  on  the  defend- 
ant's becoming  the  eldest  son.  A  remainder  may  vest,  and  afterwards  divest 
on  a  subsequent  event,  not  only  in  equity,  but  at  law.  Doe  v.  Martin^  4  T.  R.  39, 
and  Fearne  on  cotUingeni  remaindera,  (244.,  7tfi  ed,)  and  the  cases  there 
cited.  If,  therefore,  this  remainder  did  vest  in  the  second  son  living,  on  his 
becoming  an  eldest  son,  it  divested  and  shifted  to  the  next  brother  in  succession. 
By  considering  this  limitation  a  contingent  remainder,  or  if  vested,  to  have  beco 
divested  on  each  son*s  becoming  the  eldest  son,  the  intention  of  the  testatrix 
will  be  effected.  That  the  carrying  into  effect  of  the  intention  of  the  testator* 
when  nut  inconsistent  with  strict  rules  of  law,  is  tlie  proper  guide  for  the 
decision  of  the  court,  is  apparent  from  the  decisions  in  Doe  dem.  Long  v. 
Lamingt  2  Burr.  1100,  and  GoodtUle  dem.  Sweet  v.  Herring,  1  East,  264. 

Arguments  for  the  defendant.  Under  the  limitations  of  this  will,  the  defend- 
ant took  a  vested  interest  in  remainder,  upon  his  birth,  he  having  an  elder 
brother  then  living.  He  has  been  expressly  designated  by  the  words  of  the 
will  as  an  object  of  the  bounty  of  the  testatrix,  and  there  are  no  grounds  for 
inferring  that  her  intention  was  to  exclude  him.  Though  the  fact  of  Bacon 
Frank^s  having  large  estates  entailed  on  his  eldest  son  is  stated  in  the  special 
verdict,  it  does  not  appear  that  *that  fact  was  known  to  the  testatrix,  ri^t^^* 
Besides,  it  is  a  clear  rule,  that  the  court  cannot,  in  construing  a  will,  ^ 
regard  events  happening  after  the  death  of  the  testator,  [_ffilles,  C.  J.,  in  Doe 
dem.  Morris  v.  Underdown,  Willes,  293,]  but  it  must  look  to  the  state  of  fans 
at  the  time  of  making  the  will.  It  is  a  settled  rule  of  law  tliat  courts  will  never 
construe  remainders  to  be  contingent,  if  they  can  construe  them  to  be  vested. 
This  is  clearly  a  vested  remainder,  and  does  not  differ  from  the  common 
limitation  to  first  and  other  sons,  except  in  the  omission  of  the  first  son.  Tiie 
defendant  answers  the  description  of  the  will;  he  had  an  elder  brother  living  .nt 
))is  birth,  at  which  time,  consequently,  the  remainder  vested.  Many  cases 
decided  in  equity  have  been  cited  relative  to  the  vesting  of  portions,  and  to  show 
tlie  necessity  of  the  parly  continuing  to  be  a  younger  child;  but  in  Heneage  \\ 
llunloke,  2  Atk.  456,  Lord  Hardwicke  expressly  says,  **I  do  not  remember 
that  this  construction  has  been  made  upon  a  legal  limitation.'*  Those  cases  are 
not  applicable  to  this  case ;  but  for  the  defendant,  Trafford  v.  Ailiion,  2  Vern. 
060,  is  a  very  strong  case.  There  the  testator  devised  to  his  daughter  for  life, 
with  remainder  to  her  second  son  in  tail  male,  and  so  to  every  younger  sun, 
with  remainders  over.  There  were  two  sons  of  the  daughter,  and  the  eldest 
dying,  the  survivor,  though  an  only  son,  was  held  to  be  entitled.  Lomax  v. 
Jlolmden,  upon  which  much  stress  has  been  laid,  was  a  case  in  favor  of  the 
parties'  taking  an  estate,  but  has  been  cited  in  support  of  defeating  an  estate. 
As  to  the  writ  in  FitzherherVa  Natura  Brevium,  that  point  is  stated  by  Fifz- 
Herbert  to  have  been  settled,  on  the  ground  that  the  party  ought  to  be  heir 
apparent.  In  Doe  dem.  Lowndes  v.  Lowndes  there  were  express  words  upun 
which  the  court  decided,  and  no  such  words  are  here. 

*The  words  of  this  will  are  clear  and  plain  to  make  it  a  vested  rtAf^f 
remainder,  and  there  are  no  words  to  divest  it.  There  are  undoubtedly  ^ 
cases  in  which  a  remainder  may  be  divested,  as  in  Doe  v.  Martin ;  but  in  no 
case  similar  to  the  present  has  it  been  so  held.  No  case  can  be  produced  of  an 
estate  divesting,  unless  there  be  express  words  to  divest  it,  which  here  there  are 
not.  Bacon^s  Mridgment.^  The  cases  referred  to  in  Fearne  on  Contingent 
Bemainders  do  not  touch  this  question.  By  the  words  and  fair  construciion 
of  this  will,  the  defendant  is  entided,  and  the  plainti^ff  cannot  recover  against 

t  Title,  Done  et  Remainder ^  pL  21. 
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him.  He  has  failed  in  showing  it  to  have  been  the  intention  of  the  testatrix, 
that,  if  the  eldest  son  died  when  the  second  son  had  become  entitled  to  the 
devised  estates,  the  second  son  should  lose  them  on  the  decease  of  his  elder 
brother ;  and  if  such  intent  could  be  collected,  it  could  not  be  shown  that  it 
could  here  take  effect  according  to  the  ililes  of  law,  for  this  is  a  vested  and  not 
a  contingent  remainder,  and  tliere  is  no  provision  in  the  will  for  divesting  it 
when  once  vested.  Looking  at  the  will  alone  and  not  at  subsequent  events, 
which  the  court  cannot  look  at,  this  remainder  clearly  vested  in  the  defendant 
on  his  birth,  not  subject  to  be  divested  upon  the  happening  of  any  subsequent 
event. 

And  now,  there  being  a  difference  of  opinion  in  this  court  also,  the  judges 
who  were  present  and  had  heard  the  arguments,  gave  their  opinion  seriatim.f 

Garrow,  B.,  declined  giving  any  opinion,  not  having  heard  the  first  argument. 

BuRRODGH,  J.  This  case  comes  before  the  court  on  a  writ  of  error  from  the 
*47A1  ^^^^^  ^^  King^s  Bench.  (Here  *the  learned  judge  stated  the  special 
^  verdict  until  he  came  to  the  limitation  in  remainder  in  tail  male  to  the 
sons  of  Frank  Sotkeron.)  I  need  not  read  any  more  of  this  will,  in  whicli 
there  is  a  proviso  that  the  tenant  in  possession,  for  the  time  being,  of  the  estates 
devised,  should  assume  and  use  the  surname  of  Frank  only,  which  has  accord- 
ingly been  done.  (The  learned  judge  then  read  the  remainder  of  the  special 
verdict.)  Under-  these  circumstances,  the  question  presented  to  us  for  our 
decision  is,  whether  the  judgment  of  the  Court  of  King's  Bench  in  this  case  is 
erroneous.  The  question  argued  before  us  was,  whetlier  tlie  remainder  litnited 
to  the  use  of  the  second,  third,  fourth,  and  all  and  every  other  the  son  and  sons 
of  the  body  of  Bacon  Frank  begotten,  or  to  be  begotten  on  Catherine  his  then 
wife,  except  the  first  or  eldest  son,  vested  in  the  defendant,  Mr.  Edward  Franks 
as  soon  as  he  stood  in  the  relation  of  second  son.  And,  if  it  vested,  I  confess  I 
see  no  reason  for  saying  it  has  been  divested.  Whether  it  so  vested  or  not, 
must  depend  upon,  and  is  to  be  collected  from  the  words  of  the  will,  and  from 
the  whole  frame  of  that  will.  I  am  very  much  governed  in  my  opinion,  from 
the  technical  description  in  the  clauses  of  the  will  throughout,  and  particularly 
in  those  parts  of  the  will  which  I  have  carefully  stated ;  and  I  have  stated  that 
part  of  the  will,  because  I  think  it  contains  on  the  face  of  it  one  of  the  strongest 
arguments  in  favor  of  the  defendant ;  and  I  think  that  the  plaintiff  cannot  be 
successful,  without  calling  in  matter  not  in  the  will,  or  inferring  circumstances 
from  what  is  stated  in  the  will.  I  cannot  do  better  than  use  the  words  of  one 
of  tlie  learned  judges  of  the  Court  of  King*s  Bench  ;X  '*  ^nd  though  I  agree  the 
preventing  an  union  of  the  estates  was  tne  most  probable,  yet  there  does  not 
*4771  ^PP^^'^  ^  ^^  ^^  ^^  *^^^^  certainty  in  this  case  upon  which  alone  a  court 
-*   of  justice  ought  to  act.*' 

I  think  there  is  nothing  in .  this  will  that  can  be  construed  in  favor  of  the 
lessor  of  the  plaintiff,  while  there  is  a  younger  son  of  Mr.  Bacon  Frank :  for 
Mr.  Sotheron  becomes  the  object  of  her  bounty  only  on  the  failure  of  male  issue 
of  the  younger  branches  of  the  family  of  Mr.  Bacon  Frank*  The  defendant 
was  a  younger  son  of  that  family,  and  the  words  of  the  will  are  **  and,  in 
default  of  such  issue,  then  I  do  appoint,  limit,  give,  and  devise  all  and  every 
my  said  manors,  &c.,  &c.,  unto  and  to  the  use  and  behoof  of  my  godson,  Frank 
Soifieron,**  from  which  it  is  clear,  that  she  did  not  intend  Mr.  Sotheron  to  take 
in  exclusion  of  the  defendant  and  his  issue. 

On  the  part  of  the  lessor  of  the  plaintiff,  the  argument  was,  that  it  was  the 
intention  of  the  testator  that  the  limitation  should  remain  contingent  until  the 
death  of  the  tenant  for  life ;  until  the  death  of  Mr.  Bacon  Frank  the  father. 
That  must  be  collected  from  the  clause  of  the  will,  which  I  have  already  stated : 
**  and  from  and  immediately  after  the  decease  of  the  said  Bacon  Franks  then  to, 

t  Absent,  Park,  J.,  who  had  been  of  counsel  in  the  cause,  Gralutm,  B.,  end  Dallat,  J. 
X  Bayley,  J.,  3  M.  dt  S.  41. 
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and  to  the  use  of  the  second,  third,  fourth,  and  all  and  every  other  the  son  and 
80118  of  the  body  of  tlie  said  Bacon  Franks  begotten  or  to  be  begotten  on  the 
body  of  my  said  niece,  Catlierine^  his  now  wife,  except  the  first  or  eldest  sonJ*'' 
Here,  I  cannot  help  adverting  to  what  was  said  by  another  of  the  learned  judgest 
of  the  Court  of  King's  Bench,  in  delivering  his  opinion  on  this  case.  '*It  has 
been  attempted  to  assist  this  supposed  intention  by  a  distinction  between  the 
words,  first  and  eldest^  as  not  being  synonymous.  I  must  confess,  I  did  not 
very  much  feel  the  force  of  this  argument,  and  I  am  not  sure  that  I  understand 
all  the  bearings  of  it:  my  opinion  is,  however,  that  it  fails  in  its  foundation,  and 
that  first  or  eldest  mean  the  same  person,  eldest  being  *only  another  r*4-ro 
description  of  the  first.^^  I  fully  agree  with  that  learned  judge  in  ^  ' 
opinion,  that  the  will  is  to  be  so  understood. 

On  this  point  it  has  been  contended,  that  this  exception  overrides  the  whole 
clause ;  and  that  the  intention  is,  that  the  remainder  should  not  vest  till  the 
death  of  the  father.  Bacon  Frank;  and  that,  on  that  event,  the  estate  should  be 
then  given  to  the  person  who  answers  the  description  of  second  son:  but,  on 
the  other  hand,  I  think  it  has  been  irresistibly  shown,  that  the  limitation  to  the 
second  son  is  left  untouched.  The  exception  was  meant  to  apply  to  all  and 
every  other  the  son  and  sons  of  the  body  of  Bacon  Frank,  begotten  or  to  be 
begotten  on  the  body  of  his  wife  Catherine,  It  is  not  consistent  with  the 
accuracy  of  the  general  language  of  the  will,  to  refer  this  exception  to  the 
second,  third,  fourth  son,  &c.,  but  it  is  consistent  with  that  language  to  refer  it 
to  all  and  every  other  the  son  and  sons  of  the  body  of  the  said  Bacon  Frank 
1  admit  that  il  shows  abundant  caution  to  exclude  the  first  or  eldest  son,  but  it 
leaves  the  limitation  to  the  second  son  untouched.  The  will  is  so  accurately 
framed  throughout,  that,  if  the  person  who  drew  it  meant  to  prevent  such  a  legal 
operation  of  the  will,  and  to  prevent  the  limitation  from  taking  effect  until  the 
death  of  the  father,  it  would  not  have  been  left  to  supposition  or  conjecture,  but 
a  special  provision  for  that  purpose  would  have  been  introduced  into  the  instru- 
ment. There  is  no  such  provision,  and,  on  the  whole,  I  am  of  opinion  that 
the  judgment  of  the  Court  of  King's  Bench  ought  to  be  affirmed.  First, 
because  the  testatrix's  intention  is  not  sufficiently  clear  to  warrant  us  in  saying* 
that  the  limitation  cannot  have  effect  until  the  death  of  the  tenant  for  life,  and 
there  are  no  express  words  to  warrant  that  which  is  contended  for  by  the 
plaintilf  in  error  on  this  subject;  and,  in  the  second  place,  because  it  is  the 
object  of  the  cases  which  have  been  decided  on  this  subject,  to  vest  the  interest 
as  soon  as  tlie  '^words  of  the  instrument  will  fairly  admit  it.  I  rest  on  rt^s^Q 
the  words  of  the  instrument  to  show,  that  that  is  the  effect;  and  tiie  ^ 
ordinary  effect  should  be  given  to  the  words,  unless  there  appears  a  plain  and 
manifest  intent  to  the  contrary. 

It  has  been  argued,  that  these  words  "  from  and  immediately  aAer  the  decease 
of  the  said  Bacon  Frank,  then  to  and  to  the  use  of  the  second,  third,  fourth, 
and  all  and  every  other  the  son  and  sons  of  the  body  of  the  said  Bacon  Frank, 
&c.,"  would  not  vest  the  remainder  in  the  second  son  until  the  death  of  Bacon 
Frank,  If  this  limitation  had  been  **  to  the  first,  second,  third,"  &;c.,  it  would 
not  have  prevented  the  vesting  of  the  remainder  until  the  death  of  the  father, 
but  it  would  have  vested  in  the  first  son  the  moment  he  was  born;  and,  in  my 
judgment,  there  is  nothing  in  this  will,  nor  in  the  special  verdict,  to  prevent  the 
remainder  limited  to  the  second  son  vesting,  as  soon  as  he  answered  that 
description,  w'hich  he  did  at  the  moment  of  his  birth,  on  the  Gth  of  Marclu 
1780,  having  an  elder  brother  Bacon,  then  living,  and  who  continued  to  live 
for  nine  years  afterwards.  That  circumstance  I  have  not  overlooked  :  I  do  not 
feel  il  necessacy  to  go  farther  into  the  circumstances  of  the  case.  Upon  the 
whole,  1  think  the  judgment  of  the  Court  of  King's  Bench  is  perfectly  correct. 

Wood,  B.     On  the  best  consideration  which  I  have  been  able  to  give  to  this 

f  Dampicr,  J.,  3  M,  <(•  S,  30. 
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cAse,  I  am  sorry  I  cannot  agree  in  opinion  with  what  has  just  been  delivered 
before  me.  What  I  shall  have  to  say  on  this  subject  will  be  extremely  short. 
It  may  be  sufficient  to  say,  I  agree  in  opinion  with  the  Lord  Chief  Justice  of 
the  Court  of  King's  Bench,  which  opinion  is  very  fully  reported  in  the  third 
volume  of  Moade  4*  Selwyn.  All  the  cases  which  I  think  applicable  to  the 
subject  have  been  fully  discussed;  and  I  found  my  opinion  entirely  on  what  I 
*4Hnl  ^^t'nceive  to  be  *the  clear  intention  of  the  testatrix,  as  evidently  appear- 
^  ing  or  fairly  to  be  inferred  from  the  words  of  the  will.  I  agree,  we  are 
not  to  construe  a  will  merely  from  conjecture:  but,  if  we  can  collect  an  intention 
from  what  is  stated  in  the  will,  and  that  intention  is  not  contrary  to  the  rules 
of  law,  the  law  will  carry  it  into  effect. 

My  learned  brother  has  already  fully  stated  the  special  verdict ;  and,  there- 
fore, it  is  not  necessary  for  me  to  go  through  it,  except  that  I  shall  take  the 
liberty  to  state  the  first  clause,  limiting  the  estate  to  Bacon  Frank  during  the 
term  of  his  natural  life,  then  to  trustees,  to  preserve  contingent  remainders ;  and, 
**  from  and  immediately  after  the  decease  of  the  said  Bacon  Franks  then  to  and 
to  the  use  of  the  second,  third,  fourth,  and  all  and  every  other  the  son  and  sons 
of  the  body  of  the  said  Bacon  Franks  begotten  or  to  be  begotten  on  the  body 
of  my  said  niece  Catherine^  his  now  wife,  except  the  first  or  eldest  son^ 
severally,  successively,  and  in  remainder,  one  after  another,  as  they  and  every 
of  them  shall  be  in  seniority  of  age  and  priority  of  birth,  and  of  the  several  and 
respective  heirs  male  of  the  body  and  bodies  of  every  such  son  and  sons, 
except  of  the  said  first  or  eldest  son ;"  and,  in  default  of  such  issue,  then 
over  to  the  present  plaintiff,  Frank  Sotheron^  who  has  taken  the  name  of 
Franks  and  to  whom  the  testatrix  has  devised  by  name.  The  whole  of  this 
czse  turns  on  the  ettect  and  application  of  that  exception.  The  probability,  and, 
indeed,  I  think,  tiie  obvious  meaning  of  this  clause  is,  that  the  testatrix  meant 
to  exclude  the  first  son,  and,  as  I  conceive,  any  of  the  other  parties  who  could 
have  succeeded  to  the  father's  estate.  I  think  that  is  perfectly  clear.  Whoever, 
therefore,  became  the  eldest  son,  would,  in  ail  probability,  succeed  to  his  father's 
estate,  and,  therefore,  she  meant  to  exclude  that  person,  and  her  intention  was, 
that  her  property  should  go  to  the  younger  branches  of  that  family.  If  there 
♦4flin  ^^®  "^  younger  branch  of  the  family  of  Bacon  Frank,  *then  she  gives 
-*  it  over.  At  the  death  of  Bacon  Frank  there  was  one  son  only  living  ; 
and,  therefore,  that  event  has  happened,  which  entides  the  lessor  of  the  plaintiff 
to  this  estate. 

Now  what  did  the  testatrix  mean  to  exclude,  under  the  denomination  of  the 
first  or  eldest  son  ?  the  whole  turns  upon  that.  First  or  eldest  son,  I  believe, 
are  not  synonymous.  The  first  son  means  the  first  born ;  eldest,  I  conceive, 
may  be  applied  to  the  second,  third,  fourth,  or  any  other  son  or  sons  who 
should  become  an  eldest  son.  It  would  be  idle,  if  there  is  no  distinction 
lieiween  first  or  eldest  to  introduce  tlie  expression  into  the  will,  for  the  purpose 
of  giving  it  no  meaning  whatever.  The  words  of  the  will,  as  well  as  this  part 
of  it,  certainly  imply,  that  a  meaning  is  to  be  ascribed  to  them.  Why  should 
the  maker  of  this  will  have  made  an  alteration  in  the  limitation,  unless  he  meant 
something  by  the  words  or  eldest?  What,  then,  does  the  expression  mean? 
It  mean^,  in  my  mind,  the  first  born  son,  or  any  other  son  becoming,  and  being 
the  eldest  son  at  the  death  of  the  father.  That  I  conceive  to  be  the  meaning 
fairly  to  be  implied  from  the  words  first  or  eldest.  Who  should  be  the  eldest 
f>oii  remains  in  a  state  of  uncertainty  and  contingency  until  the  death  of  the 
father;  and,  therefore,  it  appears  to  nie,  that  the  testatrix  never  meant  that  any 
estate  should  vest  until  the  father's  death.  That  she  could  not  have  meant  that 
the  estate  should  vest  until  the  death  of  the  father,  seems  to  me  to  be  clear,  on 
account  of  this  very  uncertainty.  Without  the  words  first  or  eldest,  it  would 
have  been  a  vested  estate ;  but  the  words ^r«/  or  eldest  are  tantamount  to  saying 
that  it  shall  continue  contingent  until  the  death  of  the  tenant  for  life  ;  and  who- 
ever is  eldest  at  that  time  shall  be  excluded  from  tlus  estate ;  the  consequence 
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of  which  is,  that  the  lessor  of  the  plaintiff  becomes  entitled  to  it.  Thn  word 
eldest  is  a  term  not  immediately  designating  any  particular  person  ;  but  t^^^n 
^shifting  in  its  application  according  to  the  changes  which  may  take  *- 
place  in  a  family.  The  object  of  the  testatrix  appears  to  me  to  have  been  to 
exclude  from  the  succession  to  her  estate  any  of  the  sons  of  Bacon  Frank  who 
should  take  his  estate ;  and  she  has  named  the  eldest  as  being  the  son  who 
would  in  all  probability  take  his  estate.  That,  I  repeat,  appears  to  me  to  be 
the  sense  and  meaning  of  that  exception. 

That  construction,  it  is  contended,  would  be  attended  with  inconveniences, 
because,  if  the  limitation  to  the  second  son  is  to  be  contingent  until  the  death 
of  the  father,  the  second  son  might  die  in  the  lifetime  of  his  father,  and  might 
leave  issue  who  would  be  entirely  unprotected ;  as  the  estate  would  then  go 
over  to  the  third  son,  if  there  was  a  third  son,  or  if  not,  it  would  go  over  to  Mr. 
Sotheron :  and  that  it  is  with  the  view  of  effectuating  the  supposed  intention 
in  the  testatrix,  that  it  must  be  considered  to  be  an  absolutely  vested  estiite, 
when  a  son  was  bom,  who  answered  the  description  of  second  son  in  the 
father's  lifetime.  How  that  might  be,  I  cannot  pretend  now  to  determine. 
However,  supposing  it  to  be  so,  I  should  still  consider,  that  if  the  drawer  of  the 
will  had  called  her  attention  to  such  an  event  as  that,  she  would  in  all  probability, 
have  directed  him  to  provide  for  it.  That  has  not  been  done  in  this  case. 
Her  attention,  in  my  opinion,  has  only  been  directed  to  the  case  which  has 
happened,  namely,  to  the  case  of  there  being  only  one  son  of  Bacon  Frank 
living  at  the  time  of  his  death ;  and  that  is  the  case  for  which  she  has  provided. 
In  my  apprehension,  she  has  provided  for  it :  and  I  am  for  making  a  provision 
for  a  case  which  has  happened,  and  I  am  not  for  providing  for  a  case  which  has 
not  happened.  It  is  said,  that  there  are  abundant  instances  of  estates  vesting, 
and  afterwards  divesting:  I  apprehend  that  there  is  nothing  contrary  to  the 
rules  of  law,  in  supposing  this  estate  to  have  become  vested  when  a  r^^Qo 
*person  came  in  esse  who  answered  the  description  in  the  will,  and  ^ 
afterwards  to  have  been  divested  on  that  person  becoming  the  eldest  son :  the 
time  of  the  estate  falling  into  possession,  is  the  time  when  the  intention  of  the 
testatrix  is  to  be  carried  into  effect;  and  the  carrying  into  effect  of  that  inten- 
tion, is  the  only  criterion  by  which  tlie  will  is  to  be  construed ;  and,  therefore, 
qvacunque  via  data,  whether  by  considering  the  estate  not  to  have  become 
vested  until  the  death  of  Bacon  Franks  or  that  having  become  vested  in  the 
defendant  at  his  birth,  it  afterwards  was  divested  on  his  becomuig  the  eldest  son, 
tlie  intention  of  the  testatrix  will  be  carried  into  effect. 

It  has  been  ai^ued,  that  the  law  leans  much  in  favor  of  the  vesting  of  estates. 
There  is  no  doubt  of  it.  There  are  certain  technical  rules  with  regard  to  the 
vesting  and  divesting  of  estates :  but,  whether  an  estate  is  to  vest  or  divest, 
depends  on  the  intention  of  the  testator  fairly  to  be  inferred  and  collected  from 
the  words  of  the  will.  And,  however  imperfectly  and  unfechnically  the  will 
may  have  been  drawn,  still  it  must  be  construed  from  the  words  the  testatrix 
has  used,  and  according  to  the  common  sense  and  meaning  of  those  words. 
According  to  my  understanding  and  my  apprehension,  when  this  testatrix 
excludes  ihejirst,  she  means  the  Jirst  born  son ;  when  she  excludes  the  eldest 
son,  she  means  to  exclude  all  the  family  of  Bacon  Frank,  who  shall  answer 
that  description  of  first  or  eldest  at  the  tim^  of  his  death :  and,  therefore,  under 
the  circumstances  of  this  case,  I  consider  that  this  estate  should  go  to  the  lessor 
of  the  plaintiff.     It  appears  to  me,  that  that  is  the  meaning  of  the  exception. 

I  am,  therefore,  of  opinion,  that  the  judgment  of  tlie  Court  of  King's  Bench 
ought  to  be  reversed. 

Richards,  C.  B.     Having  considered  this  case  with  all  the  diligence  which 
Its  importance  requires,  I  cannot  bring  my  mind,  on  the  subject  which  has  been 
submitted  *to  us,  to  the  conclusion  which  has  just  been  stated.     The   r,^ . 
question  has  been  considered  in  two  ways.  It  is  said,  that  the  limitation   ^ 
to  the  second,  third,  fourth  son,  d^c.  is  a  vested  limitation ;  but  that  afterwards 
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it  divested.  If  that  be  not  the  true  construction  of  this  will,  it  has  been  ai^ed 
thai  It  is  a  contingent  remainder  to  the  second,  third,  and  other  sons  of  Bacon 
IVanks  and  that  the  contingency  is  to  depend  on  the  circumstance  annexed  to 
the  time  of  the  death  of  Bacon  Frank,  the  tenant  for  life. 

Now  I  concur,  and  every  body  must  perfectly  concur  in  so  thinking,  that  the 
intention  of  the  testatrix  is  to  govern  the  construction  of  this  will.  And  the  grea* 
diliicuity  which  courts  of  Justice  have,  is  to  find  out  what  the  intention  is.  whci. 
ii  appears  doubtful.  But  I  have,  from  long  experience,  been  extremely  fearful 
of  adopting  as  a  system,  a  theory  of  what  may  be  the  supposed  intention  of  the 
tiistdtor,  and  bringing  every  possible  argument  to  support  my  system.  I  am 
perfectly  persuaded  that  tluU  is  not  the  just  mode  of  collecting  the  intention  of 
liie  testaurix.  We  must  collect  it  from  the  paper  itself.  Ana  what  that  inten- 
tion really  is,  is  not  to  be  taken  from  a  part  of  the  will ;  but  by  collecting  it  from 
an  accurate  and  careful  attention  to  the  will  throughout.  If  she  expresses  an 
intention,  and  when  I  construe  it,  it  becomes  absurd,  I  am  not  so  to  construe, 
unless  there  are  expressions  enough  to  confine  me  to  say  that  that  is  the  inten- 
tion, and  that  sufiiciently  strong  to  exclude  any  other  supposition. 

In  considering  this  case,  let  us  see  what  the  words  of  the  will  clearly  are. 
First  o{  all,  this  estate  is  given  to  Bacon  Franks  and  then  to  the  second,  third, 
iourth  son,  &c.  except  the  first  or  eldest  son,  and  to  the  several  and  respective 
heirs  male  of  the  body  and  bodies  of  every  such  son  and  sons,  except  of  the 
first  or  eldest  son.  Here  then  there  is,  in  the  words,  the  clearest  intention  that 
^  .g.,  can  *be  expressed,  that  on  the  death  of  Bacon  Franks  a  vested  remain- 
^  der  in  possession  should  be  given  to  the  second,  third,  and  fourth  son, 
dbC.  This  remainder  is  expressly  given  to  the  second  son,  <fec. ;  the  son  ex- 
cepted was  xYiQjiTit  or  eldest.  You  cannot  give  it  to  the  second  son  without 
excluding  the  first  or  eldest  son.  Tlien  it  is  very  truly  said,  though  it  is  a  vested 
remainder,  it  may  be  divested.  Beyond  all  question  it  may;  but  I  must  find 
words  in  the  will  to  show  that  the  testatrix  did  really  mean  to  give  it,  in  this 
event,  to  any  other  person :  I  must  see  the  intention  signified  some  how  or 
other  ;  and  that  I  do  not  see  in  any  part  of  this  will.  It  is  not  possible,  without 
adding  words  to  the  will,  to  say  that  the  first  remainder  to  the  second  son  was 
divested  by  the  words  of  the  will ;  nor,  on  the  other  part  of  the  case,  is  it  a  con- 
tingent remainder.  There  is  nothing  of  contingency  expressed ;  and,  in  order 
tu  make  it  contingent,  we  must  introduce  some  such  words  as  these:  *'  I  give 
the  estate  to  the  use  of  the  persons  who  shall  be,  at  the  death  of  Bacon  Franks 
the  second,  third,  fourth  son,  &c."  Now,  here  there  are  not  any  words  of  that 
description — there  is  no  contingency  described.  If  you  adopt  this  construction, 
you  must  go  on  with  the  exception  much  farther  than  the  words  import :  you 
must  give  it  to  the  son,  who  shall  be  the  second  son  at  the  death  of  Bacon 
Frank  ;  holding  the  words,  **  except  the  first  or  eldest  son"  to  mean,  except 
the  person  who  shall  be  the  first  or  eldest  son  at  the  death  of  Bacon  Frank, 
Now  there  are  no  words  to  that  effect ;  and  though  I  may  be  of  opinion  with 
others  that,  if  the  testsitrix  had  been  applied  to,  and  if  the  drawer  of  the  will  had 
pointed  out  to  her  certain  inconveniences  which  might  result  from  the  devise, 
she  might  have  directed  him  to  prevent  them  ;  yet  we  cannot  act  on  that  sup- 
position. I  conceive  the  absurdities  which  would  arise  from  a  different  con- 
struction militate  very  much  against  imputing  such  an  intention  to  these  words. 
*4ftA1  *There  is  another  case  which  may  be  put.  Supposing  for  a  mo- 
^  ment,  that  the  father  had  had  issue  two  sons,  and  had  died,  and  that  the 
eldest  sou  had  died  in  the  course  of  the  next  hour  without  issue,  the  second  son 
would  have  taken  the  paternal  estate.  To  be  sure  it  is  very  hard,  that  after  the 
death  of  the  eldest  son,  the  family  estate  should  go  to  the  second  son,  who 
would  also  have  the  devised  estate ;  to  the  second  son,  who  would  thus  have 
both  estates :  and  yet,  beyond  all  doubt,  that  must  be  the  necessary  result.  The 
second  son  would  take  both  estates,  though  all  the  younger  branches  of  his 
family,  and  their  issue,  might  be  unprovided  for. 
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Without  entering  more  at  large  into  the  case,  I  shall  only  further  say,  that  I 
concur  entirely  with  my  brothers,  who  formed  the  majority  of  the  Court  of 
King's  Bench. 

GiBBS,  C.  J.  From  the  respect  which  is  due  to  the  opinion  of  the  noble  and 
learned  Judge  of  the  Court  of  King's  Bench,  and  also  from  the  respect  whicli 
is  due  to  my  learned  brothers,  who  have  entertained  a  different  opinion  from 
that  of  the  Court  of  Common  Pleas,  I  have  been  led  to  consider  this  case  with 
all  the  attention  which  is  due  to  it. 

The  question  in  this  case  turns  upon  the  limitation  of  the  remainder  to  Bacon 
Frank's  second  son  by  his  wife  Catherine. 

At  the  death  of  the  testatrix.  Bacon  Franks  had  no  son  :  at  that  period,  there- 
fore, the  remainder  was  contingent. 

He  afterwards  had  four  sons,  two  of  whom  were  born  each  in  the  lifetime  of 
an  elder  brotlicr ;  so  that  whether  the  term,  **  second  son,"  means  second  bom, 
or  second  to  an  existing  elder  son,  here  was  a  son  in  esse  during  Bacon  Frank's 
life-rtime,  who  then  answered  the  description  in  the  will ;  and  the  question  is, 
wheiher  the  remainder  ^vested  absolutely  in  him  on  his  coming  in  esse,  r^^oi^ 
as  the  defendant  contends ;  or  whether,  as  the  plaintiff  insists,  it  re-  ^ 
mained  contingent  during  the  life  of  Bacon  Frank,  his  father,  or  for  any  other 
period  ;  or,  at  all  events,  if  it  did  vest  in  a  second  son,  whether  it  was  divested 
on  his  becoming  an  eldest  son  within  such  period. 

By  the  general  rule  of  law,  a  contingent  remainder  devised  to  a  first,  second, 
or  other  son  not  in  esse,  would  vest  absolutely  in  such  sun  as  soon  as  he  came 
into  being,  unless  there  was  a  clear  intent  expressed  or  implied,  that  it  should 
remain  contingent  until  some  later  specified  time,  or  should  divest  again  on  some 
certain  event. 

If  the  intent  be  left  doubtful,  the  general  rule  must  govern ;  but  where  the 
intent  is  clear,  and  sufficient  words  are  found  in  the  will  to  give  it  effect,  the 
construction  must  follow  the  intent,  and  must  always  prevail,  notwithstanding 
any  inconveniences  which  may  arise  from  it.  These  ndes  are  too  well  estab- 
lished to  be  brought  into  doubt;  and  the  only  question  is,  upon  the  intent  and 
the  sufficiency  of  the  words  to  give  effect  to  it. 

The  lessor  of  the  plaintiff  insists,  that  it  appears  from  the  limitations  in  thia 
will,  considered  with  reference  to  the  state  of  the  property  belonging  respec- 
tively to  Mr.  Bacon  Frank,  and  Mr.  William  Sotheron,  each  of  whom  had 
married  a  niece  of  the  testatrix,  and  to  the  stale  of  their  respective  families  at 
ihe  time  when  the  will  was  made,  that  it  was  her  intention  by  it  to  keep  her 
own  estate  separate  from  that  of  Mr.  Bacon  Franks  and  Mr.  Sotheron;  that  this 
intention  can  only  be  effected  by  construing  the  devise  to  the  second  son  of 
Mr.  Bacon  Frmik,  to  mean  the  second  son  at  the  time  of  his  death,  or,  as  it 
was  expressed  by  Mr.  Scarlett,  the  second  son  at  the  time  when  the  contin- 
gent remainder  fell  in,  and  that  such  construction  ought  therefore  to  prevail. 

*The  special  verdict  finds,  that  Mr.  Bacon  Frank,  at  the  time  of   p^gg 
making  the  will,  was  possessed  of  real  estates  in  Yorkshire,  of  some  as    *■ 
tenant  in  tail,  and  of  the  rest  as  tenant  in  fee  simple,  of  considerable  annual 
value,  and  that  he  had  then  no  son. 

That  Mr.  William  Sotheron,  was  also  in  possession  of  considerable  real 
estates,  of  part  as  tenant  for  life,  with  remainder  to  his  eldest  sdu  in  tail,  and  of 
the  rest  as  tenant  in  fee  ;  and  it  appears  that  he  had  then  two  sons  at  least,  of 
whom  Frank  Sotheron,  the  devisee,  was  the  youngest. 

In  this  state  of  tilings  the  testatrix  made  her  will,  and  by  that  will  she  gave 
(what  has  not  been  much  adverted  to  in  the  course  of  the  argument)  part  of  her 
property  to  her  niece  Catherine,  the  wife  of  Bacon  Frank,  for  life ;  and  then 
subject  to  that,  she  gave  what  she  devised  to  her,  and  all  the  residue  of  her 
m?nors  and  estates,  <&c.  to  Mr.  Bacon  Frank,  for  life  ;  and  subject  to  tliis  life 
estate,  she  limited  it  to  the  second,  third,  fourth  son,  &c.  &c.  The  words  have 


488] 


8  Taunton.  243 


been  so  frequently  stated  that  it  is  not  necessary  for  me  to  repeat  them,  because 
they  must  be  fresh  in  ttte  memory  of  every  one  present  who  has  heard  them. 
Now  I  think  it  is  very  probable  that  the  testatrix  gave  this  remainder  to  the 
second  son  of  Bacon  Frank,  (no  son  being  then  born,)  because  she  supposed, 
that  an  eldest  son  would  succeed  to  his  father's  estates,  and  that  she  limited  tiie 
remainder  over  to  Frank  Sot  heron,  the  then  youngest  son  of  his  father,  with 
the  same  view  with  regard  to  Mr.  Sotheron^s  estates ;  but  here  she  has  stopped. 

She  says  not  a  word  of  keeping  the  two  estates  separate ;  she  makes  no  pro- 
vision for  that  purpose,  except  as  it  may  be  effected  by  the  selection  which 
she  has  made  of  those  who  should  first  succeed  to  the  remainder,  and  I  am  by 
no  means  satisfied  that  her  intention  went  further  than  this. 
*4ftQl  *^^  *^  ^"^  thing  to  select  an  object  for  your  beque^jt,  because  he  does 
*  -*  not  then  stand  next  in  the  succession  to  his  father's  estate,  and,  there- 
f'tre,  is  not  likely  to  take  both ;  and  another  thing,  to  provide  against  the  event 
of  his  attaining  that  situation  at  any  future  time. 

Many  a  testator  has  chosen  a  devisee,  because  he  was  then  a  younger  son, 
without  guarding,  or  intending  to  guard,  against  the  event  of  his  becoming  after- 
wards an  eldest  son.  In  this  very  will  it  is  clear,  that  the  testatrix  has  in  one 
instance  done  this. 

It  was  confessedly  as  much  her  object  to  keep  her  estate  separate  from  that 
of  Mr,  Sotlieron^  as  from  that  of  Mr.  Frank, 

Mr.  Sotheron,  had  two  sons  living,  if  not  more,  when  she  made  her  will, 
and  she  has  limited  the  remainder  after  failure  of  the  issue  male  of  Mr.  Frank^s 
second  and  younger  sons,  to  Frank  Sotheron,  the  younger  son  of  Mr  Soihe.ron, 
by  name,  and  to  his  first  and  other  sons  successively  in  tail  male,  without 
guarding  against  the  event  of  his  becoming  an  eldest  son.  The  remainder 
rested  absolutely  in  him  and  his  sons,  whatever  change  might  take  place  in  their 
condition. 

Perhaps  the  testatrix  selected  him  as  the  object  of  her  bounty,  because  he 
was  then  a  younger  son  ;  but  she  has  left  it  to  the  chance  of  events,  whether  he 
should  continue  so  or  not. 

When  I  find  her  acting  thus  with  the  family  of  Mr,  Sotheron,  why  am  I 
to  suppose  that  she  had  a  difi'erent  intention,  or  meant  to  carry  her  caution  fur- 
ther, with  respect  to  the  family  of  Bacon  Frank? 

I  infer  rather,  that,  as  far  as  circumstances  would  permit,  her  intent  was  the 
sa!ue,  and  that  she  meant  to  give  this  remainder  absolutely  to  him  who  should 
first  become  the  second  son  of  Bacon  Frank,  as  she  gave  the  remainder  over 
absolutely  to  him,  whom  she  found  a  younger  son  of  Mr.  Sotheron,  without 
»iQm  concerning  herself  ♦about  any  subsequent  change  which  might  take  place 
-"  in  the  condition  of  either  of  them.  It  has  been  very  justly  observed, 
that  the  will  is  technically  drawn,  and  with  a  perfect  knowledge  of  the  valuq 
of  every  legal  expression  used  in  it. 

If  she  had  such  further  intent,  as  the  counsel  for  the  plaintiflT  insists  th^t  she 
had,  it  would  have  been  easy  to  have  inserted  apt  provisions  in  her  will,  which 
would  effectually  have  answered  such  intention;  but  I  find  no  expressions  in 
this  will  which  I  can  so  control. 

The  construction  offered  to  us  is,  that  this  remainder  to  the  second  son  of 
Bacon  Frank  continues  open,  or  is  subject  to  be  divested  during  the  life  of 
Bacon  Frank,  or,  as  was  said  in  the  last  argument,  until  the  remainder  falls  in. 

Before  I  can  adopt  this  construction  to  satisfy  a  supposed  intent  which  the 
testatrix  has  not  expressed,  I  must  look  to  all  the  consequences  which  would 
follow  from  it,  and  say,  whether  I  think  that  in  the  face  of  all  those  conee- 
quences,  the  testatrix  could  mean  that  it  should  be  adopted. 

She  certainly  intended  that  the  second  and  other  younger  sons  of  Bacon 
Frank  and  their  issue  male  should  succeed  to  her  estate  in  the  order  of  seniori- 
ty, and  that  it  should  not  go  over  to  the  Sotherons  until  such  issue  wholly 
failed ;  but  the  construction  proposed  woulJ  in  miny  events  disturb  this  order 
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of  succession  in  the  family  of  the  lYankSf  and  in  other  events,  would  send  the 
estate  over  to  the  Sotherona  while  issue  remained  of  the  second  and  other  sons 
of  Bacon  Franks  who  were  intended  to  take  iu 

Suppose  Bacon  Fraiik  to  have  had  three  sons,  and  that  the  second  died  in 
his  life-time  leaving  issue  male,  and  that  then  Bacon  Frank  died.  Upon  this 
construction,  the  third  son  who  is  now  the  second,  would  have  succeeded  to  the 
estate  of  the  testatrix,  the  eldest  son  would  have  *taken  tlie  paternal  es-  r%A€k\ 
tate,  and  the  issue  of  the  second  son  would  have  been  excluded  from  ^ 
both  estates. 

So,  if  the  eldest  son  had  died  in  the  lifetime  of  his  father,  Bacon  Frank, 
leaving  issue  male  to  inherit  the  paternal  estates,  the  second  son  must  have 
given  way  to  his  next  brother,  having  become  second  son,  and  have  lost  the 
devised  estate  without  acquiring  any  title,  actual  or  presumptive  to  the  paternal 
estate. 

So,  if  there  had  been  six  or  more  younger  sons  of  Bacon  Frank,  and  each 
of  them  had  died  in  the  lifetime  of  their  father,  leaving  issue  male ;  according 
to  this  construction  the  devised  estates  would  have  gone  over  the  Sotherona  in 
prejudice  of  such  issue,  although  tlie  paternal  estate  of  the  Franks  would  have 
fallen  upon  none  of  them,  but  have  rested  with  the  eldest  son« 

These  and  other  consequences  of  the  same  sort  have  been  so  fully  pointed 
out  in  the  arguments  here,  and  in  the  judgment  of  the  Court  of  King's  Bench, 
which  is  already  in  print,  that  I  need  but  thus  shortly  advert  to  them.  They 
arc  many  in  number,  and  so  likely  to  take  place,  that  I  think  they  coiild  not 
have  been  overlooked.  They  cross  tlie  obvious  intent  of  the  testatrix,  and  in 
my  opinion  raise  strong  and  insuperable  objections  to  the  construction  out  of 
which  they  spring. 

Besides,  why  is  tliis  caution,  if  adopted  at  all,  to  stop  at  the  death  of  Bacon 
Frank?  I  find  nothing  in  the  will  which  points  out  this  limit,  and  it  might 
legally  be  carried  farther,  and  Mr.  Scarlett  in  his  argument  did  carry  it  to  the 
falling  in  of  the  contingent  remainder. 

If  it  be  said  that  it  was  to  be  kept  open  until  the  remainder  fell  into  posses- 
sion, this  might  happen  at  different  times  in  different  parts  of  the  estate ;  for,  if 
Bacon  Frank  had  died  before  his  wife,  the  part  in  which  he  had  a  life-estate 
would  have  vested  immediately  in  his  then  second  son,  and  her  part  would  have 
remained  contingent  during  *her  life-time,  and  might  iiave  gone  off  to  r^^go 
another  branch,  which  could  never  have  been  intended  by  the  testatrix.   ^ 

But,  besides  this,  however  probable  it  may  be  thought,  that  the  testatrix  in- 
tended to  keep  the  two  estates  separate,  I  can  look  only  to  the  words  of  her  will 
for  the  provisions  by  which  this  intent  is  to  be  carried  into  execution. 

Such  is  the  doctrine  of  Lord  Hurdwicke  in  Lomax  v.  Holmden,  1  Yes.  294, 
and  I  find  no  words  in  the  present  will  which  can  possibly  bear  the  construction 
contended  for. 

I  am  of  opinion,  therefore,  that,  as  soon  as  a  second  son  of  Bacon  Frank 
came  into  being,  the  remainder  vested  in  him,  and  was  not  liable  to  be  divested 
by  any  subsequent  events ;  and,  consequendy,  that  the  judgment  of  the  King's 
Bench  must  be  affirmed. 

I  am  desired  to  state,  that  my  brother  Graham  agrees  in  opinion  with  my 
brother  Wood;  and  that  my  brother  DallaM  agrees  with  the  Lord  Chief  Baron, 
my  brother  Burrough,  and  myself. 

Judgment  affirmed. 
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STOKES,  WIDOW,  v.  TWITCHEN, 

[2  Moore  538.    S.  C] 

The  plaintiff  executed  an  indenture  of  apprenticeship  (to  which  was  appended  a  printed 
notice  for  the  insertion  of  the  premium,  &.C.,  under  statute  5  G,  3.  c.  46.)  by  which  she 
bound  her  son  apprentice  to  the  defendant,  and  she  paid  a  premium.  The  indenture  did 
not  contain  anv  statement  respecting  the  premium,  and  was  not  stamped.  The  inden- 
ture being  void  for  want  of  such  statement,  and  not  having  been  stamped  within  time  : 
Held,  that  the  plaintifi*  was  not  an  innocent  party,  and  that  she  could  not  recover  the 
apprentice-fee  Irom  the  defendant,  though  paid  without  consideration,  the  indenture 
being  void. 

This  case,  which  was  in  substance  as  follows,  was  ai^ed  on  a  former  day 
iu  this  term,  (27th  May.) 

An  action  of  (Msumpait  was  brougrht  to  recover  the  sum  of  60/.  for  money 
*4931  ^^"^  ^^^  advanced,  and  for  *money  had  and  received  by  the  defendant 
-^  to  the  plaintiff's  use,  and  for  money  due  on  an  account  stated  between 
them,  to  which  the  defendant  pleaded  the  general  issue,  gave  a  notice  of  set-off, 
and  paid  30/.  into  court  generally,  under  the  common  rule.  The  cause  wns 
tried  before  Oibbs^  C.  J.,  at  the  London  sittings  after  last  Easter  term,  when 
the  plaintiflf  proved  that  she  had  advanced  to  the  defendant  the  sum  of  60/.,  and 
the  defendant  proved,  and  the  jury  by  their  verdict  found,  that  the  said  sum  of 
60/.,  which  he  admitted  to  have  received  from  the  plaintiflf,  and  for  which  the 
action  was  brought,  was  advanced  by  the  plaintiff  to  the  defendant  as  a  pre- 
mium or  apprentice  fee  with  her  son,  upon  an  indenture  of  apprenticeship,  by 
which  it  was  witnessed,  that  Robert  Stokes,  the  son  of  the  plaintiff,  of  his  own 
free  will,  and  with  her  consent,  did  put  himself  apprentice  to  the  defendant,  J, 
T.,  of  Fulham,  butcher,  to  learn  his  art,  fur  the  term  of  seven  years,  during 
which  time  the  apprentice  should  serve  his  master  faithfully,  <fec.,  and  in  all 
things  behave  as  a  faithful  apprentice ;  and  that  the  defendant,  in  consideration 
of  such  services,  would  teach  and  instruct  the  apprentice  in  the  art  or  mystery 
of  a  butcher,  and  provide  board  and  lodging  for  him  during  the  said  term  ;  and 
that  the  plaintiff'  should  find  and  provide  for  her  son,  clothes  and  all  other 
necessaries  during  the  term.  Appended  to  the  indenture,  (the  body  of  which 
was  printed,)  were  the  following  printed  instructions  under  statute  5  G.  3. 
c.  46.  8.  10. 

N.  B.  The  indenture,  covenant,  article,  or  contract  must  bear  date  the  day  it 
is  executed.  And  what  money  or  other  thing  is  given  or  contracted  for  with  the 
clerk  or  apprentice,  must  be  inserted  in  words  at  length,  and  the  duty  paid  at 
the  stamp  office,  if  in  London,  or  within  the  weekly  bills  of  mortality,  within 
MQ41  ^^^  month  after  the  execution ;  and  if  in  the  country,  *and  out  of  the 
-'  said  bills  of  mortality,  within  two  months,  to  a  distributor  of  the  stamps 
or  his  substitute,  otherwise  the  indenture  will  be  void,  the  master  or  mistress 
forfeit  60/.,  and  another  penalty,  and  the  apprentice  be  disabled  to  follow  his 
trade  or  be  made  free. 

The  indenture  was  executed  by  the  plaintiff,  who  signed  her  mark,  and  by 
the  apprentice  and  the  defendant ;  but  it  contained  no  account  of  the  payment 
or  receipt  of  the  premium  of  60/.,  and  not  being  stamped  pursuant  to  the 
various  acts  of  Parliament  relating  to  the  duties  to  which  such  instrument  was 
liable,  the  plaintiff's  counsel  insisted  that  the  defendant  was  not  at  liberty  to 
prove  that  such  sum  was  paid  as  an  apprentice  fee ;  and  that,  at  all  events,  she 
was  entitled  to  recover  it  back,  for  the  indenture  being  void,  the  consideration 
on  which  it  was  advanced  had  failed.  The  question  for  the  opinion  of  the 
court  was,  whether  the  plaintiff  was  entided  to  recover  T  If  the  court  should 
oe  of  tliat  opinion,  a  verdict  was  to  be  entered  for  30/. ;  if  not,  a  nonsuit  was 
10  be  entered. 

Vaughan^  Serjt.,  for  the  plaintiff.     If  it  be  urged  that  the  rule  m  pari  delicto 
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potior  est  conditio  defendentis  applies  to  this  case,  it  is  too  late  to  impugn  the 
doctrine ;  though  the  policy  of  the  law  might  have  been  better  if  it  had  never 
been  admitted.  Bat  these  parties  are  not  in  pari  delicto,  for  the  lagisiature  has 
made  a  marked  distinction  between  them.  The  thirty-second  section  of  iSie 
Stat.  1  ^nn,  c,  9.  directs  that  the  duty  on  the  premium  shall  be  paid  by  the 
master;  and  the  thirty-fifth  section  imposes  a  forfeiture  on  the  master  if  the 
directions  therein  laid  down  are  not  complied  with.  By  the  thirty-sixth 
section,  the  indenture  must  be  stamped  witiiin  a  month ;  and  the  thirty-ninth 
section  makes  indentures  void,  in  which  the  sum  received  with  the  appren- 
tice is  not  inserted,  or  which  are  not  stamped  according  to  the  provisions  of 
the  act,  and  incapacitates  *the  apprentice  from  being  free  and  r^Actt 
exercising  his  trade.  A  series  of  statues,  namely  9  ^nn,  c.  21.  '- 
S8.  65,  66. — 18  G.  2.  c.  22. — 5  G.  3.  c.  46.  s.  19,  distinguish  between  the 
parties,  making  the  master  liable  to  the  penalties  therein  imposed.  The  inden- 
ture might  have  been  stamped  within  a  month,  the  plaintiff,  therefore,  might 
have  executed  it  unstamped  in  perfect  innocence:  for  it  was  the  duty  of  the 
master  to  have  had  it  stamped,  and  he  had  a  month  from  the  time  of  the  execu- 
tion for  getting  that  done.  Instead  of  doing  his  duty,  the  defendant  comes  into 
court,  calls  for  the  unstamped  indenture,  and  endeavors  to  avail  himself  of  his 
own  wrong,  and  of  an  instrument  which  his  own  neglect  has  made,  according 
to  the  statute,  utterly  void,  and  available  for  no  purpose  either  in  any  court  of 
law  or  equity.  [Gibbs,  C.  J.  It  has  been  decided  over  and  over  again  that 
the  meaning  of  the  act  is,  that  the  instrument  shall  not  be  available  for  the  pur- 
poses for  which  it  was  entered  into.]  Then  the  plaintiff  is  not  particeps  erimi- 
nis  so  as  to  lose  her  right  of  action  against  the  defendant,  ff'illiams  v.  Hedley^ 
8  East,  378,  and  may  recover  the  premium  paid,  Jaques  v.  Golightfy,  2  \V. 
Bl.  1073,  Jaques  v.  Wit  hey,  1  H.  Bl.  65,  The  cases  of  Browning  v.  Mor» 
ris,  Cowp.  790,  Lowry  v,  Bourdieu,  2  Doug.  468,  Andree  v,  Fletcher,  3  T. 
K.  266,  and  Howson  v.  Hancock,  8  T.  R.  575,  are  all  distinguishable  from  the 
present  case,  for  in  all  of  them,  the  parties  were  in  pari  delicto.  But,  in  this 
transaction,  there  is  no  moral  guilt  on  the  part  of  the  plaintiff;  the  defendant 
has  the  whole  of  the  money ;  the  contract  being  void,  the  apprentice  derives  no 
benefit  from  it,  and  the  plaintiff  is  entitled  to  recover  the  premium  from  the 
defendant,  who  has  rendered  the  consideration  void,  and  now  seeks  to  reap 
benefit  from  his  illegal  and  immoral  conduct. 

*Pell,  Serjt.  contra.  The  question  is,  whether  if  A.  and  B.  collude  r^jqa 
together  to  defraud  the  revenue,  the  court  will  assist  either  parly  to  ^ 
recover  a  sum  from  the  other,  which  has  been  paid  under  that  illegal  contract. 
So  far  from  the  rule  of  law  potior  est  conditio  defendentis  being  founded  in  bad 
policy,  it  is  a  matter  to  be  lamented  that  the  nde  has  ever  been  broken  in 
upon,  and  so  thought  Mansfield,  C.  J.t  To  the  statement  that  the  plaintiff  paid 
her  money  in  ignorance,  the  answer  is,  that,  at  the  bottom  of  the  instrument, 
is  printed  a  caution  as  to  the  insertion  of  tlie  premium  at  full  length.  It  is  said, 
that  the  parties  are  not  in  pari  delicto,  nor  need  the  guilt  of  both  be  exactly 
equal,  the  question  only  is,  are  both  criminal.  The  case  of  Williams  v.  Medley 
is  not  applicable;  for  it  is  not  made  criminal  to  borrow  money  at  usurious  inter- 
est, though  it  is  made  criminal  to  lend  it  at  that  rate. 

As  to  the  argument  founded  on  the  assertion,  that  it  was  incumbent  upon  the 
master  to  get  the  deed  stamped,  the  answer  is,  that  he  could  not  get  it  stamped. 
The  plaintiff  has  prevented  him  from  doing  so,  by  executing  the  instrument 
without  the  insertion  of  the  premium  in  words  at  lengtli,  or  indeed  without  the 
insertion  of  it  at  all.  He  could  not,  therefore,  get  it  stamped  with  an  ad  valo^ 
rem  stamp,  according  to  the  sum  expressed,  for  there  was  no  sum  expressed. 
However  the  parties  might  have  colluded  to  defraud  the  revenue,  if  the  plain- 
tiff had  inserted  the  amount  of  the  premium,  the  defendant  would  have  had  a 

t  Buck  v.  JVahh,  4  Taunt.  290. 
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month's  lociis  penitenliss ;  of  which,  as  the  case  stands,  he  is  deprived.  The 
principle  which  governed  the  case  of  De  Melton  v.  De  Mdlo^  12  East,  234, 
wa:j,  that  where  parties  collude  for  the  purpose  of  fraud,  courts  will  not  inter- 
fere to  assist  them  to  recover  money  supposed  to  be  due.  That  principle  must 
•4971  ^g^^^rn  this  question ;  for  if  ever  there  was  a  case  wherein  parties 
^  endeavored  to  colhide  for  the  purpose  of  fraud,  this  is  that  case. 
Vaughan^  in  reply.  The  case  of  Dt  Mctlon  v.  De  Mello  does  not  apply  to 
this  question.  There  the  plaintiffs  had  colluded  with  the  defendant  to  make 
French  property  appear  P(^rlugue8e,  and  so  to  withdraw  it  from  the  jurisdic- 
tion of  the  Court  of  Admiralty  in  England;  and  it  was  well  held,  that  the 
plaintiffs  were  estopped  from  setting  up  a  claim  in  another  court  of  justice  to 
recover  it  from  the  defendant  as  French  property.  But  here,  the  plaintiff's 
criminality  cannot  be  inferred:  she  cannot  even  write,  which  is  strong  to  show 
that  she  could  not  be.  as  contended,  the  prime  mover  in  this  fraud.  The  case 
of  WiUiama  v.  Hedley  recognises  the  principle  contended  for  by  the  plaintiff, 
who  is  entitled  to  recover. 

Cur.  adv.  vult» 

And  now,  the  judgment  of  the  court  was  delivered  by 

GiBBS,  C.  J.  This  was  an  action  in  which  the  plaintiff  sought  to  recover 
the  sum  of  60/.,  paid  as  a  premium  with  her  son  to  the  defendant,  under  an 
indenture  of  apprenticeship,  on  the  ground  that  the  premium  was  not  inserted 
in  the  indenture,  and  that,  therefore,  the  indenture  was  void  and  the  money  paid 
without  consideration.  Supposing  the  plaintiff  to  be  an  innocent  party,  she 
would  certainly  be  entided  to  recover  the  money  so  paid,  as  being  paid  without 
consideration ;  but  any  plaintiff  who  seeks  to  recover  on  such  grounds,  must 
come  into  court  with  clean  hands.  It  has  been  contended  for  the  plaintiff  in 
this  case,  that  no  imputation  rests  on  her;  for  that  it  was  the  master's  duty  to 
*4981  ^'^^^^  ^^®  premium,  on  whom  alone  the  legislature  'imposes  the  penalty 
-l  for  the  default.  This  latter  proposition  is  true,  and,  if  the  case  rested 
here,  I  should  be  of  opinion  that  the  plaintiff  was  entitled  to  recover:  but  there 
are  other  circumstances  in  this  case;  circumstances  which  deeply  implicate  the 
plaintiff  in  a  collusion  for  the  purpose  of  fraud.  With  the  notice  before  her 
eyes,  she  executed  the  indenture  witliout  the  insertion  of  the  premium,  and,  by 
her  act,  endeavored  to  give  validity  to  an  instrument  which  had  not  that  in  it, 
which  the  legislature  has  prescribed  for  giving  effect  to  the  provisions  of  the 
revenue.  The  legislature  marks  out  the  master  alone  for  punishment;  but  all 
are  involved  in  the  offence  who  lend  assistance  to  the  master  in  giving  effect, 
as  this  plaintiff  has  done,  to  unlawful  purposes.  In  this  case,  both  the  defend- 
ant and  the  plaintiQ*  were  parties  to  the  offence.  The  former,  by  concealing 
from  the  public  and  the  revenue  officer  the  amount  of  the  premium,  and  so 
defrauding  the  revenue;  the  latter,  by  enabling  the  defendant  to  conceal  that 
amount  from  the  revenue,  whereby  she  was  likely  to  find  the  defendant  content 
with  a  less  premium  than  he  might  otherwise  have  been  disposed  to  take. 
Under  these  circumstances  the  plaintiff  cannot  be  considered  as  an  innocent 
party ;  and  we  are  of  opinion,  that  she  is  not  entided  to  recover. 

Judgment  of  nonsuit. 
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[2  Moore  547.  S.  C] 

Trover  for  cloths  deposited  by  the  bankrupt  previously  to  his  bankruptcy  with  the  defend 
ant.  a  fuller,  for  the  purpose  of  being  dressed:  Held,  that  (he  defendant  was  not  eniitied 
to  detain  ihem  for  his  general  balance  for  such  work  done  by  him  for  (he  bankrupt  pre- 
viously to  his  bankruptcy;  for  that  there  was  no  mutual  credit  within  stat.  5  G.  2.  c, 
30.  «.  28. 

Trover  for  cloths  deposited  by  the  banknipt,  previously  to  his  bankruptcy, 
with  the  defendant,  who  was  a  fuller,  for  the  purpose  of  being  dressed.  At 
the  trial,  before  Holroyd,  J.,  at  the  Salisbury  Spring  assizes,  1817,  it  appeared, 
that  when  the  cloths  were  so  deposited,  there  was  a  debt  due  from  the  bank- 
rupt to  the  defendant,  for  other  cloths  dressed  by  the  latter.  Afler  the  bank- 
ruptcy, the  plaintiffs  tendered  the  sura  due  for  dressing  the  cloths  in  question  to 
the  defendant,  who  refused  to  deliver  them  up,  without  payment  of  the  whole 
debt  due  to  them  from  the  bankrupt.  They  then  brought  their  action.  For 
the  defendant  it  was  contended,  that  the  case  came  within  the  principle  laid 
down  in  Olive  v.  Smillu  5  Taunt.  56,  and  that  he  was  entitled  to  retain  the 
cloths  for  fits  general  balance.  The  jury  found  a  verdict  for  the  plaintiff;  and, 
Jlohoyd^  J.,  having  reserved  the  point. 

Pell,  Serjt.  in  Easier  term,  1817,  moved  for  a  rule  nisi  to  set  aside  the  ver- 
dict and  enter  a  nonsuit,  on  the  ground  urged  at  the  trial,  and  he  cited  Ex 
parte  Deeze,  1  Atk.  228,  as  in  point,  and  observed,  that  the  principle  of  the 
cases  which  contradicted  the  doctrine  there  laid  down  was  vicious,  inasmuch  as 
it  went  to  destroy  the  law  of  lien. 

GiBBs,  C.  J,  You  are  aware  of  the  case  of  Green  v.  Farmer^  4  Burr.  2214, 
which  by  the  bye  I  may  say  has  been  frequently  disregarded.  In  a  case  in 
which  I  have  the  *brief,  and  in  which  case  Lord  Ashburton  was,  a  r»e/)A 
special  custom  for  dyers  to  have  their  general  lien  was  proved ;  and,  ■- 
notwithstanding  Green  v.  Farmer^  that  custom  was  acted  upon  in  that  case» 
and  has  been  many  times  since  recognised.  The  case  Ex  parte  Deeze  is  cer- 
iriinly  contradictory  to  the  case  Ex  parte  Ockenden,  1  Atk.  236,  subsequently 
decided.  The  question  is  of  the  utmost  importance,  and  we  are  quite  open  to 
hear  it  discussed.     Take  your  rule. 

Rule  nisi  granted. 

In  the  following  Trinity  term  cause  was  shown  by 

Lens,  Serjt.,  who  contended,  that  Lord  Harduncke,  in  Ex  parte  Ockenden^ 
recognised  by  Mansfield,  C.  J.,  in  Green  v.  Farmer,  had  much  narrowed  the 
extensive  construction  which  he  had  put  in  Ex  parte  Deeze,  on  the  words 
"  mutual  credits,*'  in  the  stat.  5  G,  2.  c.  30.  s,  28,  and  had  excluded  cases  like 
the  present  from  its  operation;  and  referred  to  the  cases  of  Chase  v.  fVestmore^ 
5  M.  &  S.  180,  where  a  point  similar  to  the  present  was  made,  but  the  court, 
thinking  that  that  case  did  not  involve  the  question  of  mutual  credits,  gave  judg- 
ment on  the  point  of  lien.  He  also  cited  Birdivood  v  Raphael,  6  Price,  503, 
and  contended,  that  the  decision  in  Olive  v.  Smith  did  not  apply  to  the  pre- 
sent case. 

Pell  was  then  heard  in  support  of  the  rule.  If  the  defendant  had  sold  these 
cloths,  and  the  assignees  had  brought  their  action  for  money  had  and  received, 
they  must  clearly  have  allowed  to  the  defendant  the  amount  of  their  genera] 
balance  against  the  bankrupt  before  they  could  have  recovered  the  difference, 
if  any,  from  the  defendant.  Mutual  credit  is  used  as  synonymous  with  mutual 
trust.  "Where  there  is  a  trust  between  ♦two  men,  on  each  side,  that  r»-«, 
makes  a  mutual  credit.*'t    The  case  Ex  parte  Deeze  and  the  whole  L  °^  ^ 

t  Fcr  Bullar,  J,,  French  v.  Fenn,  Co.  B.  L.  536,  7th  ed. 
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reasoning  of  Lord  ffardwicke  on  th«  subject  of  mutual  credit  in  that  case  (which 
is  recognised  and  confirmed  in  French  v.  Fenn,  in  Smith  v.  Hodson^  4  T.  R. 
2U,  and  both  by  Gibbs,  J.,  in  his  statement  of  his  opinion  at  the  trial  in  Oliot 
V.  Smith,  5  Taunt.  58,  and  subsequent,  by  the  whole  court,  in  their  final 
decision)  is  most  strong  for  the  defendants  ;  but,  if  the  case  £x  parte  Ockenden% 
in  which  no  judgment  was  given,  is  to  be  upheld  against  the  case  Ex  parte 
Deeze,  confirmed  over  and  over  again  by  subsequent  decisions,  then  it  is 
admitted,  that  the  defendants  cannot  succeed. 

It  is  true,  that  this  is  an  action  of  trover,  and  no  case  of  this  precise  nature 
has  been  decided;  but  the  plaintiffs,  by  their  choice  of  action,  can  never  prevent 
the  defendant  from  having  the  benefit  of  this  statutable  lien.  In  Jennings  v. 
Rundcdly  8  T.  R.  335,  the  plaintiff  shaped  his  case  in  tort,  in  order  to  deprive 
tlie  defendant  of  the  benefit  of  his  infancy;  but  the  defendant  pleaded  his 
infancy,  and  it  was  holden  a  good  plea.  In  Ex  parte  Deeze  Lord  Hardwicke 
says,  '*  It  is  very  hard  to  say  that  mutual  credit  should  be  confined  to  pecuniary 
demands,  and  that  if  a  man  has  goods  in  his  hands  belonging  to  a  debtor  of  his, 
which  cannot  be  got  from  him  without  an  action  at  law  or  bill  in  equity,  it 
should  not  be  considered  a  mutual  credit."  **  There  have  been  many  cases 
which  the  clause  of  the  act  has  been  extended  to,  where  an  action  of  account 
would  not  lie,  nor  could  this  court,  upon  a  bill,  decree  an  account.*'  These 
strong  expressions  acquire  double  strength  when  ihe  judgment  o(  AJansfiel J,  C. 
J.,  in  Olive  v.  Smith  is  referred  to.  *'•  I  should  have  thought  that  the  words  of 
the  statute  meant  only  money  transactions;  but  if  the  extension  of  mutual  credit 
")n2l  ^'  ^^  ^^  *^^^  been  contended,  a  mistaken  doctrine,  the  mistake  is  so 
-J  deeply  rooted,  that  it  would  be  rash  to  overturn  it ;  and  there  is  a  great 
deal  of  justice  in  the  determination  at  which  not  only  the  Court  of  King's 
Bench  but  the  Court  of  Chancery  have  arrived  on  this  point."  This  is  hardly 
saying  less,  than  that  the  statute  extends  to  cases  of  trover,  and  the  whole 
judgment  lays  down  the  rule  of  extension  on  the  broadest  ground;  a  rule  resting 
as  much  on  sound  law  as  it  does  on  justice.  [^Burrovgh,  J.  Is  it  the  true 
meaning  of  the  act,  to  extend  the  doctrine  of  mutual  credit  to  cases  where  the 
goods  are  not  ultimately  to  be  turned  into  money  ?  Dallas,  J.  Where  the 
goods  are  specifically  to  remain  as  goods  ?]  Lord  Hardwicke,  in  Ex  parte 
Deeze,  expressly  goes  on  that  ground.  [^Burrough,  J.  In  JMnesborovgh  v. 
Jones,  1  Peere  Wms.  325,  which  was  a  decision  on  stnt.  4  Jinn  c.  17,  s.  il, 
the  judgment  of  Lord  Chancellor  Cowper  went  on  the  ground  that  there  was  a 
plain  mutual  credit.]  In  French  v.  Fenn,  if  trover  had  been  brought,  it  must 
have  been  brought  on  the  same  ground  on  which  it  may  be  brought  here. 
[^Burrough,  J.  No.  In  French  v.  Fenn,  the  pearls  were  sent  out  on  an 
express  contract  to  be  sold,  and,  though  the  sale  was  after  the  bankruptcy,  the 
contract  was  before  the  bankruptcy.]  In  Smith  v.  Hodson,  the  assignees  might 
have  brought  trover;  and  the  whole  judgment  in  that  case  goes  to  show  that  if 
the  action  had  been  so  shaped,  the  assignees  might  have  recovered.  [jGibhs, 
C.  J.  The  judgment  of  the  court  in  Smith  v.  Hodson,  as  to  the  probable 
success  of  the  assignees,  if  they  had  brought  trover,  goes  on  the  ground  of  fraud 
and  undue  preference,  with  which  that  Ciise  was  tinctured.]  The  language  of 
ibe  courts  in  Ex  parte  Deeze,  French  v.  Fenn,  and  Olive  v.  Smith,  is  clear  to 
show  that  the  form  of  action  can  make  no  difference;  and  the  plaintiffs  are  not 

^5031   ^^  ^^  ^^"^  ^"^  ^^^^^  ^^^  benefit  of  the  rule  so  broadly  laid  down  and  "^so 
^  strongly  confirmed,  because  this  is  the  first  action  for  trover  for  goods 
in  specie,  on  which  the  point  has  arisen. 

Cur,  adv.  vult. 

And  now,  the  case  having  stood  over  till  this  day, 
GiBBS,  C.  J.,  delivered  the  judgment  of  the  court. 

This  was  an  action  of  trover  for  cloths  left  by  Sinart  before  his  bankruptcy, 
with  the  defendant,  who  was  a  fuller,  to  be  dressed. 
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There  wns  then  a  balance  due  from  the  bankrupt  to  the  defendant,  for  work 
done  on  other  cloths. 

The  assignees  tendered  to  the  defendant  the  sum  due  for  work  done  on  the 
chiths  in  his  possession,  and  demanded  them  from  him ;  but  the  defendant 
refused  to  deliver  ihem  up,  unless  he  was  paid  his  general  balance. 

The  question  was,  whether  he  were  entitled  to  retain  them  for  that  balance? 
And  Mr.  Justice  Holroifd,  before  whom  the  cause  was  tried,  at  the  Spring 
assizes  for  Salisbury,  1817,  reserved  the  point  fur  the  opinion  of  the  court; 
and  we  are  of  opinion  that  the  defendant,  who  received  these  cloths  for  the 
purpose  of  dressing  only,  had  no  right  to  detain  them  for  his  general  balance. 

He  founds  his  claim  on  the  ground  of  mutual  credits,  mentioned  in  stat.  5  G. 
2,  c.  30,  s,  28,  and  the  construction  which  has  been  put  npon  that  statute. 

The  case  Ex  parte  Dceze,  1  Atk.  228,  is  not  distinguishable  from  the 
present.  'J'here,  a  packer  claimed  to  retain  goods,  not  only  for  the  price  of 
packing  them,  but  for  a  sum  of  500/.,  lent  to  the  bankrupt  on  his  note;  and 
Lord  Hardwicke  determined  tiiat  he  had  such  right,  on  the  ground  of  mutual 
credits,  to  which  he  gives  a  very  extensive  effect,  and  says,  that  the  clause 
relative  to  them  has  always  received  a  very  liberal  construction. 

•This  doctrine,  if  it  were  supportable,  would  apply  directly  to  the   rnKCiA 
present  case,  and  would  establish  the  defendant's  right  to  retain  for  his   *- 
general  balance. 

But,  in  tiie  case  Ex  parte  Ockenden,  which  came  before  Lord  Hardwicke 
about  six  years  after  the  former,  he  very  much  narrows  the  extensive  construc- 
tion that  he  had  before  put  on  the  words  **  mutual  credits,'*  in  the  stat.  5  G.  2,  c. 
80,  8.  28,  and  determines,  in  express  terms,  that  a  case  like  the  present  does  not 
fall  within  them. 

That  the  cases  Ex  parte  Deeze  and  Ex  part  Ockenden  are  accurately 
reported  by  Aikyns,  we  have  the  authority  of  Lord  Mansfield,  in  Green  v. 
Farmer,  4  Burr.  2222,  who  confirms  them  by  his  own  notes. 

It  appears,  therefore,  that  the  final  opinion  of  Lord  Hardwicke,  after  a  very 
full  consideration  of  the  subject,  would  exclude  the  present  case  from  the  pro- 
tection of  the  statute  as  a  mutual  credit,  though  he  admits  that  the  words  mutual 
credits  have  a  larger  effect  than  mutual  debts,  and  that  under  them  many 
cross  claims  may  be  allowed  in  cases  of  bankruptcy,  which  in  common  cases 
would  be  rejected. 

I  am  not  aware  of  any  later  decision  upon  this  subject,  until  the  case  of 
French  and  Jlnother,  Assignees  df  Cox  v.  Fenn,  which  occurred  in  the  year 
1783,  and  is  very  fully  and  correctly  reported  in  Cookers  Bankrupt  Laws, 
536,  7th  edition. 

Cox,  the  bankrupt,  was  indebted  to  Fenn,  and  had  entrusted  him  with  his 
share  or  interest  in  a  string  of  pearls,  to  be  sold  by  Fenn,  and  the  profit  on  such 
share  to  be  paid  to  Cox.  Fenn  sold  the  pearls  after  Cox*s  baukniptcy,  and 
Cox^s  assignees  brought  an  action  against  Fenn  for  his  share  of  the  profit.  On 
the  part  of  the  defendant  it  was  insisted,  that  there  was  a  mutual  ^credit,  r^nn^ 
though  not  a  mutual  debt,  at  the  time  of  the  bankruptcy,  and  that  one  ^ 
could  not  be  demanded  without  satisfying  the  other. 

The  doctrine  of  Lord  Hardwicke,  in  IJx  parte  Deeze,  was  relied  on  by  the 
counsel,  and  seemed  to  be  fully  adopted  by  the  court,  without  adverting  to  the 
qualification  which  it  received  from  the  case  Ex  parte  Ockenden  ;  and,  applying 
that  doctrine  to  the  case  before  them,  they  determined,  that  Fenn  was  pro- 
tected from  the  claim  of  Cox^s  assignees,  by  the  clause  of  mutual  credits. 

French  v.  Fenn  has  been  followed  by  a  string  of  causes  running  through  a 
period  of  more  than  thirty  years,  all  professing  to  depend  upon  it,  some  of 
them  containing  the  fullest  approbation  of  Ex  parte  Deeze,  from  the  bench. 

Whatever  I  might  think  of  the  origiual  decision,  I  could  not  persuade  myself 
to  break  in  upon  a  class  of  cases  so  long  established;  and  if  they  could  not  bo 
supported  without  carrying  the  doctrine  found  in  Ex  parte  Deeze  to  its  fuUesl 
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extent,  speaking  for  myself,  I  should  be  ready  to  follow  it,  ratlier  than  overturn 
all  that  has  been  settled  upon  this  subject  for  such  a  length  of  time. 

But,  it  is  first  to  be  considered,  whether  these  cases  may  not  be  supported 
by  a  construction  of  the  statute,  which  will  not  go  to  that  extent,  and  will  leave 
llie  apuuoii  o(  Lord  Hardtaieke  in  the  case  o(  £x  parte  Ockeniien  untouched. 

I  By  the  twenty-e.i^'^lh  section  of  5  G.  2,  c.  30,  it  is  enacted,  "  that  where  it 

shall  appear  to  the  j^Hfd  commissioners  or  the  major  part  of  them,  that  there 
j|  hath  been  mutual  ereciit  given  by  the  banivrupt,  and  any  other  person,  or 

mutual  debts  between  the  bankrupt  and  any  other  person,  at  any  time  before 
such  person  became  bankrupt,  the  said  commissioners  or  the  major  part  of  ihem, 
*50fi1  ^^  ^^^  assignees  of  such  bankrupt's  estate,  shall  state  the  ^account 
->  between  tliem,  and  one  debt  may  be  set  against  another;  and  what  shall 
appear  to  be  due  on  either  side,  on  the  balance  of  such  account,  and  on  setting 
such  debts  against  one  another,  and  no  more,  shall  be  claimed  on  either  side 
respectively," 

Something  more  is  certainly  meant  here  by  mutual  credits  than  the  words 
mutual  debts  import;  and  yet,  upon  the  final  setdement,  it  is  enacted  merely 
that  one  debt  shall  be  set  against  another.  We  think  this  shows  that  the  legis- 
lature meant  such  credits  only  as  must  in  their  nature  terminate  in  debts,  as 
where  a  debt  is  due  from  one  party,  and  credit  given  by  him  on  the  other  for  a 
sum  of  money  payable  at  a  future  day,  and  which  will  then  become  a  debt,  or 
where  there  is  a  debt  on  one  side,  and  a  delivery  of  property  with  directions  to 
turn  it  into  money  on  the  other;  in  such  case  the  credit  given  by  the  delivery 
of  the  property  must  in  its  nature  terminate  in  a  debt,  the  balance  will  be  taken 
on  the  two  debts,  and  the  words  of  the  statute  will  in  all  respects  be  complied 
with:  but  where  there  is  a  mere  deposit  of  property,  without  any  authority  to 
turn  it  into  money,  no  debt  can  ever  arise  out  of  it,  and,  therefore,  it  is  not  a 
credit  within  the  meaning  of  the  statute. 

This  principle  will  support  all  the  cases  from  French  and  Fenn  to  Olive  v. 
Smith,  which  is  the  last  that  has  occurred. 

.  In  French  and  Fenn  there  was  a  debt  due  from  Cox  to  Foin,  and  Cox 
entrusted  Fenn  with  his  share  in  the  pearls  /br  sale,  which  when  sold  would 
constitute  a  cross  debt  for  the  produce  from  Fenn  to  Cox, 

In  Smith  v.  Hodson,  4  T.  R.  211,  the  defendant  had  entrusted  the  bankrupts 
with  his  acceptance,  which  he  was  liable  to  pay,  and  which  when  paid  would 
create  a  debt  from  the  bankrupts  to  him  for  the  amount. 
*^gT\  *^^  Parker  v.  Carter^  Co.  Bankrupt  Laws,  548,  and  Olive  v.  Smithy 
-J  the  bankrupts  were  indebted  to  the  defendants,  and  the  bankrupts  deli- 
vered policies  of  insurance  to  the  defendants  to  collect  losses  under  them, 
which,  when  collected,  would  make  the  defendants  their  debtors  for  the 
amount. 

So,  in  all  the  other  cases  which  have  occurred  upon  this  subject,  it  will  be 
found,  that  that  which  has  been  allowed  as  a  mutual  credit  has  always  been  of 
such  a  nature  as  must  terminate  in  a  cross  debt. 

To  this  extent  we  think  the  statute  may  be  carried,  but  no  farther;  and  we 
follow  the  final  opinion  of  Lord  Hardivicke,  in  determining,  that  the  delivery 
of  these  cloths  to  the  defendant,  for  the  purpose  of  being  dressed,  does  not  form 
an  article  of  mutual  credit  in  his  favor  within  the  fair  construction  of  the  clause 
relied  on. 

The  postea  must,  therefore,  be  delivered  to  the  plaintifTs.t 

f  Vallate  J.  WQB  absent  from  illness,  but  concurred  in  this  judgment,  ear  relatiojit 
Gtbbi,  C.  J. 

See  Sampnon  v.  Burton^  2  Brod  <{•  Bing,  89.,  particularly  the  judgment  of  Burro'Ag\ 
J. :  and,  in  page  96.  of  that  report,  for  *'  1818,"  read  •*  1817." 

tSee  the  ca^e  o{  Easum  et  al.  v.  Cato,  5  Barn.  &  Aid.  861.] 
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•HOLMES  V.  BLOGG. 

[2  Moore  552.    S.  C] 

If  an  infant  pays  inonev  with  his  own  hands  without  a  valuable  consideration,  he  cannot 
set  it  back  again.  Therefore,  where  an  infnpt  paid  money  to  A.  as  a  premium  for  a 
lease,  and  enjoyed  the  same  for  a  short  period  during  bis  infancy,  but  avoided  it  after 
he  became  of  age,  and  quitted  the  premises:  Held,  tnat  he  could  not  recover  the  sum 
so  paid,  in  an  action  against  A,  for  money  had  and  received. 

[Ante,  35.] 

Assumpsit  by  the  plaintiff  to  recover  157/.  10«.,  paid  by  him  during  his 
infancy  to  the  defendant.  Plea,  general  issue.  At  the  trial  before  Burroughs 
J.,  at  the  London  sittings  after  last  Michaelmas  term,  in  addition  to  the  facts 
stated  when  this  case  was  before  the  court  in  Hilary  term  last.  Ante,  p.  35,  it 
appeared  that  when  the  arrangement  with  Taylor  was  entered  into  by  tlie 
defendant,  the  plaintiff  was  not  in  business,  having  quitted  it  when  he  became 
of  age,  and  that,  in  a  subsequent  conversation  between  the  plaintiff  and  Taylor 
respecting  the  lease,  the  former  declined  having  any  thing  to  do  with  it;  thai 
the  piainiiff  had  never  slept  in  the  house  after  he  became  of  age,  and  that  his 
name  was  soon  afterwards  taken  off  the  door.  For  the  defendant,  it  was  con- 
tended that  under  these  circumstances  the  plaintiff  could  not  recover.  Bur* 
rough  J.  was  of  opinion  that  the  action  was  well  brought,  but  reserved  the 
point.     The  jury  found  for  the  plaintiff;  and,  in  Hilary  term  last, 

Copley,  Serjt.,  obtained  a  rule  nisi  to  set  aside  this  verdict,  on  the  ground 
that  there  had  been  no  disaffirmance  of  the  contract;  and  that  the  sum  sought  to 
be  recovered,  having  been  paid  on  the  joint  account  of  the  plaintifl*  and  Taylor^ 
this  action  by  the  plaintiff  could  not  be  maintained. 

Beaty  Serjt.,  in  the  last  term, showed  cause,  and  made  two  points;  first,  that, 
if  disaffirmance  were  necessary,  *the  plaintiff,  upon  coming  of  age,  had  r^c^Q 
disaffirmed  the  contract.  Second,  that  disaffirmance  was  not  necessary,  *- 
and  that  infants  were  not  bound  by  any  contract  unless  there  were  affirmance 
by  them  after  coming  to  full  age.  In  addition  to  the  cases  cited  in  favor  of  the 
plaintiff  on  the  former  discussion,  the  following  authorities  were  relied  on  in 
support  of  these  points.  Com.  Dig,,  Tit  Enfant,  c.  2,  Smith  v.  Low,  1  Aik. 
489,  Nightingale  v.  Earl  Ferrers,  3  Peere  Wms.  206,  Litt.,  s.  258. 

Copley,  in  support  of  the  rule,  argued  on  the  point  of  the  plaintiff  *s  liability 
for  rent  to  the  same  effect,  in  substance,  as  he  did  in  showing  cause  on  the 
former  occasion,  referring  in  addition  to  Com.  Dig.,  Tit.  Enfant,  c.  3 ;  and 
urged  that,  as  the  payment  made  was  a  partnership  payment,  the  plaintiff's 
remedy  was  against  Taylor  for  contribution,  but  that  he  could  not  recover  the 
money  so  paid  in  the  present  action. 

Cur.  adv.  vult. 
And  now, 

GiBBS,  C.  J.,  delivered  the  judgment  of  the  court.  This  was  an  action  by 
Holmes  against  Blogg  for  money  had  and  received  ;  and  the  ground  on  whicli 
the  plaintiff  sought  to  recover  is  founded  on  the  following  facts.  Holmes,  an 
infant,  together  with  Taylor,  had  agreed  with  the  defendant  to  take  the  lease 
of  his  house,  and  to  pay  to  him  a  certain  sum  of  money  for  that  lease.  Part 
of  the  money  was  paid  down,  and  security  was  given  for  the  residue.  In  pnint 
of  fact,  the  money  paid  w*as  the  money  of  Holmes,  at  that  time  an  infant.  The 
infant  avoided  the  lease  when  he  came  of  age,  as  he  had  a  *right  to  do;  r«e«^ 
and,  having  avoided  the  lease,  he  brought  this  action  for  the  money  paid  ^ 
to  the  defendant,  on  the  ground  that  the  consideration  having  failed,  he  was 
entitled  to  recover  it.  There  has  been  a  good  deal  of  argument  on  the  subject 
of  this  avoidance,  and,  indeed,  it  has  been  treated  as  the  main  question :  but 
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another  question  arises,  namely,  whether,  supposing  the  lease  to  have  been 
avoided,  the  plaintiff  could  recover  the  money  which  he  has  paid  for  it  during 
his  infancy.  I  confess  this  action  is  quite  new  to  me,  and  I  thought,  on  prin- 
ciple, that  it  conld  not  be  maintained.  I  thought,  too,  that  there  was  much  in 
my  brother  Copley^a  argument,  that  the  money  paid  could  not  be  taken  to  be 
the  money  of  the  infant  alone  but  that  it  must  be  taken  to  be  the  joint 
money  of  the  infant  and  Taylor;  and  that,  if  it  was  paid  as  their  joint 
money,  it  would  be  money  advanced  by  Holmes  in  the  first  instance  to  the 
partnership  of  Holmes  and  Taylor^  and  then  paid  as  partnership  money  by 
them  to  Blogg,  But  I  think  further,  that,  supposing  this  money  to  be  the  sole 
property  of  the  infant,  he  cannot  recover.  He  may,  it  is  true,  avoid  the  lease ; 
he  may  escape  the  burtlien  of  the  rent,  and  avoid  the  covenants;  but  that  is  all 
he  can  do.  He  cannot,  by  putting  an  end  to  the  lease,  recover  back  any  con- 
sideration which  he  has  paid  for  it:  the  law  does  not  enable  him  to  do  that.  I 
cannot  find  this  decided ;  for  I  cannot  find  that  any  such  action  as  this  has  ever 
been  brought ;  but  Lord  Mansfield  has  incidentally  said,  that  such  an  action 
cannot  be  brought.  In  the  famous  case  of  Drury  v.  Drury^  2  Eden.  39,  one 
of  the  questions  was,  whether  an  infant  could,  by  contract,  bar  her  dower. 
Lord  Northington  thought  that  thestutute  applied  only  to  adults;  and  the  mar- 
,-..■.  riage  of  Lady  Drury  with  the  Earl  *of  Buckinghamshire  took  place 
^  on  his  opinion  :  but  the  case  afterwards  came  before  the  House  of  Lords 
upon  appeal,  under  the  name  of  The  Earl  of  Buckinghamshire  v.  Drury, i 
when  the  decree  of  Lord  Northington  as  to  this  point  was  reversed.  Lord 
Mansfield  there  said,  in  delivering  his  opinion,  **  If  an  infant  pays  money  with 
his  own  hand  without  a  valuable  consideration  for  it,  he  cannot  get  it  back 
again,"  2  Eden.  72.  What  is  the  point  here  ?  That  an  infant,  having  paid 
money  on  a  valuable  consideration,  and  having  partially  enjoyed  the  considera- 
tion,  seeks  to  receive  it  back.  But  the  authority  does  not  altogether  stop  here. 
In  Lord  Chief  Justice  ffHlmot^s  Notes  of  Opinions  and  Judgments^  22d,  it 
appears  that  Lord  Hardwicke  and  Lord  Mansfield  were  of  opinion  with  the 
majority  of  the  judges ;  in  which  majority  the  learned  author,  then  Mr.  Justice 
fyHmot,  was.  His  note  of  Lord  Mansfield's  judgment  on  this  point  is  in  these 
words :  **  If  an  infant  pays  money  with  his  own  hand  without  a  valuable  con- 
sideration, he  cannot  get  it  back  again,"— ^TFi/mor^  Notes^  226,  n.  So  that 
Lord  Chief  Justice  Wilmot  had  himself  taken  a  note  of  this  declaration  of  Lord 
Mansfield^  and  laid  it  up  among  his  memx>randa^  without  any  expression  of 
disapprobation.     He  must,  therefore,  be  taken  to  have  adopted  it. 

We,  therefore,  think  that  this  action  cannot  be  maintained,  upon  the  ground 
that  the  infant,  having  paid  the  money  with  his  own  hand,  cannot  recover  it  back 
again. 

The  other  ground  taken  by  my  brother  Copley^  namely,  that  this  was  the 
#^191  "^^"^y  ^^  ^^^  partnership,  my  ^brother  nurrough  tells  me  was  not 
.J  taken  at  Nisi  PHus.     We  do  not,  therefore,  decide  on  that  ground 

Rule  absolute  for  a  nonsuit.^ 

t  WUmot'$  Note9  of  Opinions  and  Judgments,  177.  jS.  C.  3  Brown.  Pari,  Ca,  492.,  2d 
ed.  S.  C.  2  Eden.  60. 

t  Dallas,  J.,  who  was  absent  on  account  of  illness,  concurred  in  this  judgment.  Ex 
relatione  Gibbs,  C.  J. 
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BARNS  V.  EYLES. 

[2  Moore  SGI.  S.  C] 

In  an  action  of  debt  for  an  escape  ogainet  the  warden  of  the  Fleet,  the  bill  alleged  that  the 
prisoner  wne  brought  to  the  bar  of  C.  P.  hy  habeas  eorput ;  and  that  thereupon  the 
prisoner  was  hy  that  court  re-committed  to  the  prison  in  execution,  "as  by  the  said 
commitment  more  fully  and  at  large  appears."  Special  demurrer,  assigning  for  cause 
the  omission  of  the  averment  that  the  commitment  was  of  record.  The  court,  relyirg 
on  the  case  of  Turner  v.  Eyles,  (3  B.  ^  P.  456.)  gave  judgment  for  the  plaintiff;  but  on 
the  distinction  between  that  case  and  the  present  being  subsequently  pointed  out,  namely, 
that  in  Turner  v.  Evles  the  objection  was  made  after  verdict,  whereas  here  the  defect 
was  pointed  out  by  clemurrer,  the  court  revoked  their  judgment,  but  allowed  the  plaintiff 
to  amend  on  payment  of  costs.  Setnblc,  therefore,  that  on  special  demurrer,  the  omis- 
sion of  such  averment  is  fatal. 

Debt  against  the  defendant,  warden  of  the  Fleet  prison,  for  an  escape.  The 
bill  staled,  that  the  plaintiff  in  Easter  term,  in  the  fifty-second  year  of  G.  3., 
by  the  judgment  of  this  court  recovered  against  Frederick  Schrader^  50/.  185. 
6(/.  for  damages  and  costs,  as  by  the  record  and  proceedings  thereof  stilJ 
remaining  in  the  said  court  more  fully  appeared,  which  judgment  slili  remained 
in  full  force;  and  that,  in  Tnnify  term,  52  G.  3.,  Schroder  (then  being  in  the 
custody  of  the  defendant,  then  and  from  thenceforth  being  warden  of  the  said 
prison  of  the  Fleet)  was  brought  to  the  bar  of  this  court  by  the  defendant,  by 
virtue  of  a  writ  of  habeas  corpus,  il'irecied  to  the  defendant;  that  thereupon 
Schroder,  at  the  request  of  the  plaintiff,  was  by  the  same  court  re-commillcd 
to  the  said  prison  in  execution  for  the  said  sum  of  50/.  18*.  6d.  so  recovered 
against  liim,  there  to  remain  until  he  should  be  legally  discharged,*  "as  r^^-jo 
by  the  said  commitment  more  fully  and  at  large  appears ;"  by  virtue  of  *■ 
which  commitment,  the  defendant,  then  and  still  being  tlie  warden  of  the  said 
prison,  received  and  had  Schroder  in  his  custody  in  the  said  prison,  in  execution 
for  the  said  sum  mentioned  in  the  said  commitment,  at  the  suit  of  the  plaintitf, 
and  there  kept  and  detained  him  in  his  custody  in  execution  for  the  said  sum 
until  the  defendant,  not  regarding  the  duty  of  his  said  office  of  warden  of  ilie 
said  prison,  aftenvards,  to  wit,  on  the  1st  of  August,  1816,  without  the  leave 
or  license  of  the  plaintiff,  and  against  liis  will,  suflered  and  permitted  Schroder 
to  escape  and  go  at  large  from  and  out  of  the  said  prison  and  the  custody  of  the 
defendant,  then  and  still  being  warden  of  the  said  prison,  the  plaintiff  then  and 
still  being  wholly  unpaid  and  unsatisfied  his  said  damages  and  every  part  thereof, 
by  reason  of  which,  &c.  To  this  bill  the  defendant  demurred  specially,  and 
assinrned  for  cause,  inter  alia,  that  it  was  not  stated  or  alleged  in  or  by  tlie  bill 
that  the  said  supposed  commitment  therein  mentioned  was  of  record,  or  that  the 
same  was  recorded  ;  and  that  the  plaintiff  had  not,  in  the  bill,  referred  to  any 
record  of  the  said  commitment,  or  offered  to  verify  the  same  by  any  record 
thereof.     Joinder  in  demurrer  by  the  plaintiff. 

The  case  was  argtied  on  a  former  day,  by 

Blosset,  Serjt.,  for  (he  plaintiff.  The  re-commitment  in  execution  was  matter 
of  record,  Unwin  v.  Kirchoffe,  2  Str.  1215,  Fotterel  v.  Philby,  3  Burr.  1841.; 
and  ought  to  have  been  pleaded  with  a  prout  patct  per  recordum.f  The  case 
of  ff'ailes  v.  Briggs,X  which  may  at  first  view  appear  to  shake  ♦this  ri,ri\t 
doctrine,  was  decided  on  general  demurrer;  and  in  Morse  v.  James,  *• 
Willes,  127,  ffWes,  C.  J.,  contradicts  the  possibility  of  its  having  been  stated 
by  Hall,  C.  J.,  (as  reported  in  JVailes  v.  Briggs)  that  in  an  action  of  debt,  the 
judgment  is  only  inducement,  and  that,  therefore,  the  plaintiff  need  not  conclude 
prout  patct  per  recordum.  Moreover,  Chambre,  C.  J.,  in  7\irner  v.  Fi/les, 
3  B.  <fe  P.  1")6,  obseives  that  though  in  that  case  the  commitment  were  matter 

t  1  Lev.  211.     S.  C.  2Kehle,  206.     1  Sid.  330. 
t  1  Ld.  liajfm.  35.    2  Salk.  5C!i     5  Mod.  8. 
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of  inducement,  it  could  not  be  said  to  be  immateriaK  for  it  was  as  much  the 
foundation  of  the  action,  as  the  case  of  escape  itself.  But  here,  the  want  of  the 
averment  is  particularly  assigned,  and  the  omission  is  a  good  cause  of  special 
demurrer,  stat.  4  Ann,  c.  16,  Wightman  v.  Mullens,  2  Str.  1226.  In  the  last 
cited  case,  as  well  as  in  Turner  v.  Eyles,  which  is  also  in  favor  of  the  defendant, 
the  commitments  were  made  by  a  single  judge.  In  the  present  case,  the  re-com- 
raitment  was  a  commitment  by  the  court  in  execution,  and,  by  the  practice, 
must  be  filed  of  record.  In  fVigley  v.  Jones,  5  East.  440,  the  commitment 
was  on  mesne  process,  which,  by  the  practice  of  the  Court  of  King^s  Bench,  is 
not  matter  of  record  ;  and  in  that  case  EUenborough,  C.  J.,  recognised  the  case 
of  Turner  v.  Eylcs,  noting  the  distinction,  that  in  the  latter  case  the  commit- 
ment was  on  a  writ  of  habeas  corpus^  where  the  party  had  been  taken  in  execu- 
tion and  escaped, 

Copley,  contra,  was  stopped  by  the  court 

GiBBS,  C.  J.  The  allegation  in  tlie  bill  is,  that  the  prisoner  was  brought  to 
the  bar  of  this  court  by  virtue  of  a  writ  of  habeas  corpus,  directed  to  the  defend- 
ant ;  and  that  thereupon  the  prisoner,  at  the  request  of  the  plaintiff,  was,  by  the 
same  court,  re-committed  to  the  prison  in  execution,  "  as  by  the  said  commit- 

»5151  "^^'^^^  ^^^^  **®»  ^y  ^^^®  re-commitment  of  this  court,  "more  fully  and  ai 
J  large  appears."  Now,  the  commitment  of  this  court  must  of  necessity 
be  of  record ;  for  in  such  a  case  the  court  can  only  act  by  record.  That  it  is 
not  necessary  to  state  that  the  commitment  was  of  record,  appears  from  th6 
case  of  7\trner  v.  Eyles,  There  the  averment  was,  "  as  by  the  said  writ  of 
habeas  corpus,  and  tne  said  commitment  thereon,  now  remaining  in  the  said 
court,  more  fully  appears."  We  think  it  is  here  sufficiently  averred  that  the 
commitment  is  of  record,  and  that  the  judgment  must,  therefore,  be  for  the 
plaintiff. 

Judgment  for  the  plaintiff. 
On  a  subsequent  day, 

Blosset,  Serit.,  pointed  out  the  clear  distinction  between  this  case  and  that  of 
7\trner  v.  Eyles,  viz.,  here  the  omission  of  the  averment  was  stated  on  special 
demurrer;  there  the  objection  arose  after  verdict ;  and  he  prayed  tl;e  court  to 
grant  another  argument. 

GiBns,  C.  J.  It  is  almost  ridiculous  to  order  a  new  argument  on  this  point; 
but,  if  the  plaintiff  thinks  that  there  is  any  weight  in  the  objection,  and  that  it 
is  worth  his  while  to  amend,  we  will  give  him  leave ;  otherwise  we  will  have 
a  short  argument  on  this  point  only.  We  certainly  took  it  upon  that  case  of 
Turner  v.  Eyles;  and  the  distinction  was  not  adverted  to.     And  now, 

Copley  moved»to  amend  the  bill  on  payment  of  costs,  and  was  opposed  by 

Blosset,  on  the  ground  that  one  amendment  had  been  already  allowed  in  the 
last  term;  and  he  cited  Kinder  v.  Paris,  2  H.  Bl.  561.     But, 

•5161       *  '^^^®  court,  under  the  particular  circumstances  of  the  case,  allowed 
•I   the  amendment,  on  payment  of  costs  up  to  the  time  of  argument. 
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SOLLY  et  al.  v.  FORBES  and  ELLERMAN. 

[2  Moore  567.    S.  C] 

The  court  will  not  interfere  to  relieve  an  outlaw  in  a  summary  way,  unless  he  appears,  or 
will  forward  the  plaintiff's  suit.  Therefore,  where  a  writ  of  capiai  ad  respondendum, 
with  an  ac  eiiam  on  promises,  was  sued  out  by  the  plaintiffs  against  A.,  resident,  and  B., 
a  foreigner,  not  resident  in  this  country,  whereupon  A.  was  arrested,  and  put  in  bail, 
and  an  original  ouare  claufum /regit ^  (throughout  which  the  singular  pronoun  was  used 
instead  of  the  plural.)  giving  6.  no  addition,  and  without  an  ac  etiatn,  was  sued  out  by 
the  plaintiffs  against  A.  and  B.,  followed  by  writs  of  a/ta«,  plurtet,  exigent,  and  procla^ 
mation,  all  properly  worded,  and  containing  clauses  of  ae  etiam,  and  a  $uper$edeaM  was 
sued  out  against  B,,  who  was  thereupon  outlawed;  the  court  refused,  on  motion  by  B., 
to  reverse  or  set  aside  the  outlawry  for  irregularity,  but  left  him  to  his  writ  of  error. 

The  defendant  Forbes  was  arrested,  at  tlie  suit  of  the  plaintiffs,  on  or  about 
the  22d  of  March,  1817,  on  the  usual  writ  of  capias  ad  reitpandendtim^  with  an 
ac  etiam,  on  a  plea  of  trespass  on  the  case,  on  promises,  to  the  damage  of  the 
plaintiffs  of  8000/.,  issuing  out  of  this  court  against  both  the  defendants,  return- 
able in  fifteen  days  of  Easter,  1817,  and  indorsed  to  hold  to  bail  for  2000/,  At 
the  return  of  the  writ,  Forbes  put  in  bail  above  to  the  action.  The  defendant, 
EUerman,  not  being  in  England,  the  plaintiffs,  after  the  return  of  the- writ, 
sued  out  an  original  writ  of  trespass,  quare  clausum  fregit,  against  both  the 
defendants,  tested  on  the  23d  of  January,  57  G,  3,  returnable  on  the  last  day 
in  Hilary  term,  1817.  The  writ  on  which  Forbes  was  arrested  and  put  in  bail 
was  tested  on  the  quarto  die  post  after  the  original.  Writs  of  alias  capias  and 
pluries  capias  ad  respondendum,  with  an  ac  etiam  in  a  plea  of  trespass  on  the 
case  on  promises  to  the  damage  of  the  plaintiffs  of  8000/.  were  afterwards  issued 
against  both  the  defendants,  and  were  respectively  indorsed  to  *hold  r«si,« 
them  to  bail  for  2000/.,  founded  upon  the  original  trespass  quare  ^ 
clausum  fregit ;  but  no  other  original  writ  had  been  sued  out  or  issued  against 
them  in  this  cause,  except  the  said  original.  Writs  of  exigent  and  proclamation 
were,  after  the  return  of  the  writs  of  capias  alias  capias,  and  pluries  capias, 
issued  against  both  the  defendants;  upon  which  writs  of  original  quare  clausum 
fregit,  &c.,  with  a  writ  of  supersedeas,  Ellerman  had  been  oudawed.  The 
writs  of  exigent  and  proclamation  were  indorsed,  to  hold  both  the  defendants 
to  bail  for  2000/.;  antl  contained  a  clause  of  ac  etiam,  that  the  defendants  might 
answer  to  the  plaintiffs,  according  to  the  custom  of  the  court,  in  a  plea  of  tres- 
pass on  the  case,  on  promises,  to  the  damage  of  the  plaintiffs  of  8000/.  The 
original  writ  of  trespass,  quare  clausum  fregit,  after  commencing  in  the  usual 
way,  ran  thus :  "  If  Samuel  Solly  and  nollis  Solly  shall  give  you  security  to 
prosecute  his  suit,  then  put  by  sureties  and  safe  pledges,  John  Murray  Forbes 
and  .Abraham  Frederic  Daniel  Ellerman,  that  he  be  before  our  justices  at 
fVestminsler  in  eight  days,**  &c.,  &c.,  **  to  show  cause  why,  with  force  and 
arms,  &c.,  he  broke  the  close  of  the  said  Samuel  and  Hollis,  and  did  him  other 
wrongs,  to  the  great  damage  of  the  said  Samuel  and  Mollis,'''*  Ellerman  was 
an  alien,  and  a  native  of  Germany,  and,  long  before  and  since  the  action,  was 
absent  from  England,  and  had  no  place  of  residence  here. 

Copley,  Serjt.,  on  a  former  day,  had  obtained  a  rule  nisi  to  reverse  the  out- 
lawry, or  set  it  aside  for  irregularity,  when  he  stated  four  grounds  for  his  appli- 
cation. First,  the  absence  of  an  original  to  warrant  the  outlawry  ;  secondly, 
the  variance  between  the  original  and  the  subsequent  writs ;  thirdly,  the  absence 
of  any  addition  to  Ellerman  in  the  original ;  fourthly,  his  absence  from  the 
country,  and  not  having  had  a  residence  'therein,  so  that  the  process  ri^^fQ 
could  never  have  been  meant  to  apply  to  him.  L      ^ 

Bosanquet,  Serjt.,  now  showed  cause  against  the  rule.  The  only  object  of 
this  motion  is  to  assist  the  defendant  Forbes^  who  has  already  failed  in  an 
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attempt  made  in  his  name,  to  set  aside  the  outlawry.  The  objections  arc  grounds 
for  a  writ  of  error,  when  the  absentee  must  put  in  bail  and  enter  an  appearance. 
Matthews  v.  Erbo^  1  Ld,  Raym.  349,  Havelock  v.  i^eddes,  12  East,  622.  In 
Hesse  V,  Wood,  4  Taunt.  691,  and  Garland  v.  Noble,  1  B.  Moore,  187,  tlie 
court  reversed  the  outlawry  on  motion,  but  this  was  dune  upon  the  same  terms 
to  which  tiie  party  would  have  been  entitled,  if  he  had  sued  out  his  writ  of 
error.  In  this  case  no  appearance  is  entered,  and  every  step  is  taken  to  delay 
and  defeat  the  piaintitt**s  remedy.  It  is,  therefore,  no  case  for  the  indulgence 
of  the  court,  and  the  defendant  must  be  left  to  his  writ  of  error. 

Blossety  Seijt.,  f  for  Copley,)  in  support  of  the  rule.  The  cases  cited  are 
inapplicable ;  for  the  foundation  of  the  application  to  the  court  in  this  case  is, 
that  the  proceedings  are  irregular,  and  the  process  is  altogether  void.  Whether 
the  party  proceed  to  outlawry  by  original  writ  of  quare  clausum /regit,  or  by 
special  original,  the  subsequent  writs  must  not  vary  from  the  original.  But  here 
the  original  writ  has  no  ac  eliam  clause,  while  all  the  subsequent  writs  contain 
such  a  clause.  In  Gent  v.  Mbott,  Ante,  304,  the  capias  contained  a  clause  of 
ac  etiam  in  debt.  The  stat.  19  Hen.  7.  c.  9,  gives  the  proceeding  to  outlawry, 
by  original  capias,  in  actions  on  the  case,  but  that  writ  contains  no  ac  etiam 
tn-ig-y  clause.  There  is  also  a  *still  further  variance  between  the  subsequent 
•^  writs  and  the  original ;  which  last,  as  far  as  its  solecisms  render  it  intel- 
ligible, summons  «/.  M,  Forbes,  and  A.  F.  D,  EUtrnian,  that  he  be  before  the 
justices  to  show  cause  why  he  broke  the  close  of  the  plaintiffs  ;  while  in  the 
subsequent  writs  the  pronoun  *Mhey*'  and  the  plural  number  are  properly 
introduced.  [^Burrough,  J.  All  this  objection  to  the  process  is  matter  of  error. 
I  remember  Lord  Erskine,  when  at  the  bar,  applied,  in  the  case  of  Harris  v. 
Lady  Napier,  for  the  summary  interference  of  the  Court  of  King's  Bench  in 
behalf  of  the  defendant,  who  had  been  served  with  a  common  process,  on  the 
ground  that  his  client  was  a  peeress.  But  the  court  refused  to  interfere  sum- 
marily, and  left  the  defendant  to  her  writ  of  error.]  By  1  Hen.  5.  c.  5.,  it  is 
enacted,  that  *'  in  originals,  whatever  exigents  shall  be  awarded,  the  addition  of 
the  defendants*  names  must  be  put."  Here,  none  of  the  writs  give  the  defend- 
ant Ellerman,  any  addition.  Neither  the  stat.  Hen.  5.,  nor  the  writ  of  prO' 
elamaiion  required  by  stat.  13  Eliz.  c.  3.  s.  1.  can  be  held  to  apply  to  foreign- 
ers. In  Bacon^s  Abridgment,^  where  the  rules  for  the  reversal  of  outlawries 
are  laid  down,  it  is  said,  that  where  the  process  is  defective,  the  party  shall  not 
be  condemned.  In  Beilley  v  O^  Connor,  Barnes,  325,  the  outlawry  commenced 
and  completed  during  the  defendant's  residence  in  Ireland,  was  ordered  to  be 
reversed  at  his  expense,  without  bail  or  appearance.  Where  the  court  see  an 
unlawful  proceeding,  they  will  not  put  the  party  to  the  expense  of  a  writ  of 
enor,  but  will  avoid  circuity,  and  relieve  him  in  a  summary  way. 

Bosanquet,  who  rose  to  reply  upon  the  cases  cited,  was  stopped  by  the  court. 
•'911  *GiBDs,  C.  J.  If  my  brother  Blosset,  could  support  the  doctrine, 
^  -J  that  there  is  no  process  by  which  plaintiffs  can  proceed  to  outlawry 
against  persons  who  never  have  been  in  this  country,  it  would  be  a  receipt  by 
which  fraudulent  persons  residing  here  might  successfully  cheat  every  creditor; 
for  they  would  have  nothing  to  do  but  to  enter  into  a  partnership  with  a  for- 
eigner, never  resident  here.  In  some  of  the  older  cases,  the  convenience  of  the 
suitor  has  not  been  so  much  considered  by  the  court  as  in  the  later  cases ;  not 
that  the  court  can  alter  the  law,  but  that  now,  if  there  are  two  courses  which  the 
party  might  pursue,  they  will  not  grant  the  outlaw  that  which  emanates  from 
the  indulgence  of  the  cour4,  unless  he  will  forward  the  plaintitf 's  action.  It  is 
a  rule,  that  the  outlaw  shall  not  be  heard  without  appearing:  but  it  is  urged, 
that,  if  the  process  is  irregular,  the  irregularity  forms  an  exception  to  the  rule, 
and  the  court  may  then  interpose  in  a  summary  way.  Taking  this  proposition 
for  granted,  the  court  will,  on  such  an  occasion,  pause,  to  see  what  the  justice 
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of  the  case  requires.  Here  is  an  action  against  two  defendants ;  one  of  them 
not  being  within  the  range  of  the  process  of  the  court,  the  plaintiff  cannot  pro- 
ceed without  outlawry  against  the  latter.  He  does  so  proceed;  and,  after  every 
possible  technical  objection  has  been  raised  by  the  defendant  Forbes^  the  other 
defendant  EUerman^  the  foreigner,  is  now  made  to  apply  to  the  court  for  the 
reversal  of  the  outlawry.  But,  be  it  remembered,  that  not  one  of  the  numerous 
objections  which  he  has  raised,  will  be  less  available  on  a  writ  of  error,  than 
they  would  be  in  this  court.  Since,  then,  the  object  of  the  outlawry  is  to  com- 
pel the  defendant  to  appear,  and  contest  that  which  the  plaintiff  contends  is  a 
just  debt,  we  will  not  relieve  that  defendant,  but  leave  him  to  his  writ  of  error, 
on  which  he  will  *be  entitled  to  every  available  remedy  which  he  now  riteoi 
seeks.  »- 

Park,  J.     I  am  of  the  same  opinion.     The  same  point  has  been  decided  in 
the  Court  of  King's  Bench,  in  a  case  of  which  I  have  a  note. 

BuRRouGH,  J.     It  appears  to  me  that  EUerman^  is  not  in  court  to  make  any 
motion  at  all. 

Rule  dischaiged.t 

t  Dallat,  J.,  was  absent. 


WILSON  V.  WELLER,  et  aL 

[2  Moore  574.  S.  C] 

Distress  under  a  magistrate's  warrant  to  levy  a  snm  ordered  by  him  under  the  statute  of 
laborers,  20  G,  2.  e,  19.  The  plaintiff  replevied,  and  removed  his  replevin  by  writ  of 
Tt.Ja.  lo.  into  this  court.  The  court  discharged  a  rule  nisi  to  set  it  aside,  obtained  on 
tile  ground  ihat  the  sixth  section  of  the  statute  provided  that  no  certiorari  or  other  pro- 
cess  should  remove  proceedings  under  thot  act  into  any  court  at  ]Vestminster  ;  holding, 
that  the  replevin  was  a  collateral  proceeding,  and  not  within  that  section. 

Crosweller,  a  laborer  employed  by  the  plaintiff,  applied  to  a  magistrate  for 
an  order  for  the  sum  of  3/.  4«.  for  wages  due.  The  magistrate  summoned  the 
plaintiff  to  show  cause,  who  appeared  ;  and  the  magistrate,  under  stat.  20  G.  2. 
c.  19.,  made  his  order  in  writing  for  the  same.  Upon  demand  of  the  sum 
ordered  and  refusal  by  the  plaintiff,  the  magistrate  issued  his  warrant  of  distress. 
The  plaintiff  replevied,  and  removed  his  replevin  by  writ  of  recordari  facias 
loquelctm  into  this  court. 

Felly  Serjt.,  on  the  second  of /tme,  moved  to  set  aside  the  writ,  and  to  have 
the  proceedings  stayed,  on  the  ground  *ihat  the  sixth  section  of  the  stat-  regno 
ute  provided  that  no  certiorari  or  other  process  should  remove  proceed-  ^ 
ings  under  that  act  into  any  court  at  ff'estminster  $  and  he  commented  on  the 
mischief  which  would  ensue,  if  every  magistrate's  order  for  a  laborer's  wagC4! 
were  liable  to  be  followed  by  a  replevin  suit. 

The  court,  consisting  of  Dallas,  Park,  and  Burroiigh,  Justices,  showed  no 
disposition  to  entertain  the  motion ;  and  Burroughs  J.,  observed,  that  the  sixth 
section  of  the  statute  did  not  take  away  the  writ  of  recordari  facias  loquelam 
on  replevin,  which  was  a  mere  collateral  proceeding,  but  only  the  motion  of 
the  magistrate's  order.  They,  however,  gave  Fell,  leave  to  mention  the  case 
again  ;  and,  on  a  subsequent  day,  when  he  referred  to  tlie  c^se  of  Lowther  v. 
The  Earl  of  Radrwr^  8  East,  113,  the  court  granted  the  rule.     And  now, 

Vauglum,  Serjt.,  showed  cause  on  an  affidavit,  which  stated,  that  Crosweller, 
was  a  master  carpenter,  and  that  the  bill  was  not  only  for  work  done,  but  mate- 
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rials  found.  He  uiged  that  such  a  case  was  not  within  the  statute ;  and  that, 
if  it  were,  every  action  for  work  and  labor,  and  materials  found,  might  be  tried 
before  a  magistrate.  But,  granting  it  to  be  within  the  statute,  he  contended  that 
the  writ  in  Uiis  case  was  a  mere  collateral  proceeding,  and  could  not  be  brought 
Within  the  prohibitions  of  the  sixth  section. 

The  court  called  on  Pe//,  who  contended  that  the  case  was  within  the  statute, 
and  that  the  provisions  of  the  sixth  section  were  such  as  to  call  on  the  court  to 
iuterfere  to  quash  proceedings  which,  he  argued,  were  in  that  section  prohibited. 
^-231  *Park,  J.t  Whether  this  case  be  or  be  not  within  the  jurisdiction 
-^  of  a  magistrate,  under  the  20  6r.  2.  c.  19.,  it  is  not  necessary  now  to  decide. 
It  is  sufficient  for  me  to  say,  that  I  do  not  think  that  the  proceeding  sought  to 
be  set  aside  is  a  proceeding  within  the  sixth  section  of  the  act,  so  as  to  call  upon 
the  court  to  interfere  to  quash  it. 

BuRROuou,  J.  I  do  not  think  that  this  is  a  case  in  which  the  statute  requires 
us  to  interfere.  The  action  of  replevin  is  a  proceeding  totally  collateral.  This 
writ  of  recordari  facias  loquelam  does  not  remove  any  of  the  proceedings 
before  the  magistrate :  they  all  remain  where  they  were.  If  this  claim  was  not 
a  proper  subject  for  the  magistrate's  jurisdiction,  it  is  a  matter  to  be  pleaded  to 
the  replevin. 

Rule  discharged  with  costs  .j: 

t  Gihbs,  C.  J.,  and  Ihllag,  J.,  were  absent,  the  former  having  left  the  court,  the  latter 
being  ill. 

X  See  1  Brod.  <(•  Bing.  57. 


MEMORANDUM. 


On  the  last  day  of  this  term  William  Toddy,  of  the  Inner  Temple,  Esquire, 
was  called  to  the  degree  of  the  Coif,  and  gave  rings  with  the  motto  Mos  et  lex* 


IMD  OF  TRINITY  TIRS. 


CASES 

ARGUED   AND    DETERMINED 

INTHB 

COURT  OF  COMMON  PLEA5 

AND 

OTHER   COURTS, 

IN 

MICHAELMAS     TERM, 

IN  THE 

FIFTY-NINTH  YEAR  OF  THE  REIGN  OF  GEORGE  HI,  1818. 


MEMORANDA. 

In  the  course  of  this  vacation,  The  Right  Honorable  Edward  Lord  Ellen" 
borough  resigned  the  office  of  Chief  Justice  of  the  Court  of  King's  Bench,  in 
which  he  had  presided  since  ^pril,  1802.  His  lordship  died  on  the  13th  day 
of  December^  1818. 

In  the  same  vacation,  Sir  Charles  Abbott^  knight,  one  of  the  judges  of  the 
same  court,  was  appointed  to  the  office  of  Lord  Chief  Justice  of  the  Court  of 
King's  Bench,  vacant  by  the  resignation  of  Lord  Ellenborough. 

In  the  preceding  vacation,  the  Right  Honorable  Sir  Vicary  Gibbs,  knight, 
also  resigned  the  office  of  Chief  Justice  of  this  court,  in  which  he  had  presided 
since  the  24th  of  February ^  1814. 

*In  the  same  vacation.  Sir  Robert  Dallas ,  knight,  one  of  the  Judges    r«eoa 
of  this  court,  was  appointed  to  the  office  of  Chief  Justice  of  this  court,   *- 
vacant  by  the  resignation  of  the  Right  Honorable  Sir  Vicary  Gibbs,  knight. 

On  the  first  day  of  this  term,  the  following  gentlemen  took  their  places 
within  the  bar,  as  his  majesty's  counsel,  learned  in  the  law. 
Archibald  Cullen,  of  the  Middle  Temple^  Esq. 
Willim  Owen,  of  Lincoln* s  Inn,  Esq. 
William  Wingjield,  of  Lincoln* s  Inn,  Esq. 
William  Home,  of  Lincoln* s  Inn,  Esq. 
George  Heald^  of  Gray*s  Jnn^  Esq. 
(2(K)) 
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SYMONDS  V.  MILLS. 


If  upon  a  refereDce  of  actions  in  this  court,  and  award  of  a  sum  to  be  paid  by  each  party, 
the  party  entitled  to  the  larger  sum  sues  in  the  Court  of  K.  B.,  in  order  to  make  the 
defendant's  set>off  subject  to  the  lien  of  his  attorney  for  bis  costs,  this  court  will  not 
interfere  to  enforce  the  set-off,  nor  will  they  order  the  award  to  be  delivered  up. 

Upon  a  reference  of  many  causes  in  this  court  between  the  parties,  the  arbi- 
trator awariJed  payment  on  the  one  side,  of  181/.  la.  6r/.,  and  on  the  other  side, 
of  140/.  Sa,  The  plaintiff,  who  by  the  award  was  entitled  to  receive  the  latter 
sum,  had  brought  an  action  for  it  in  )he  Court  of  King's  Bench.  Where- 
upon 

Beatf  Serjt.,  for  the  defendant,  moved  in  this  court,  that  the  sum  of  140/.  S». 
might  be  set-off  against  the  sum  of  18i/.  Is.  Qd,;  and  that  on  payment  of  the 
sum  of  40/.  I3a.  dc/.,  being  the  difference,  the  award  might  be  delivered  up  to 
be  cancelled;  he  suggested  that  the  plaintiff's  motive  for  suing  in  the  King's 
*52?1  ^^'^^'^f  ^^  ^  ^^P®  ^^^^  defendant  would  move  that  the  proceedings  *there 
^  should  be  stayed ;  well  knowing,  that  according  to  the  practice  of  that 
court,  the  attorney's  lien  must  be  satisfied  anterior  to  the  set-off,  whereas  here, 
the  claims  of  the  parties  are  paramount  to  the  attorney's  lien. 

The  courts  after  inquiring  whether  there  was  any  precedent  for  their  order- 
ing  an  award  to  be  delivered  up  to  be  cancelled,  and  upon  Beat  admitting  that 
he  had  no  instances  of  such  a  practice,  unanimously  held,  that  it  was  impossi- 
ble to  grant  the  rule. 

Beat  took  nothing  by  his  motion. 


STEAD  et  al.,  assignees  of  MOORHOUSE,  v.  6ASC0I6NE. 

If  a  sheriff  legally  take  goods  in  execution,  the  proprietor  whereof  afterwards  becomes  a 
bankrupt,  and  the  sheriff  sells  at  one  time,  after  the  bankruptcy,  enough  to  satisfy  both 
that  execution  and  also  another  execution,  which  being[  delivered  to  h^  after  the  bank- 
ruptcy, is  void,  the  bankrupt's  assignees  may  recover  in  trover  for  such  of  the  goods  as 
were  sold  after  the  sheriff  had  raised  money  enough  to  satisfy  the  first  execution. 

This  was  an  action  of  trover  brought  by  the  assignees  ofMoorhouae,  a  bank- 
rupt, against  the  defendant,  who  was  sheriff  of  Vork^  for  the  value  of  certain 
goods  wtiich  he  had  taken  in  execution  and  sold.  At  the  trial  of  this  cause  at 
the  Fork  Summer  assizes,  1818,  before  fFood,  B.,  it  appeared  that  an  execu- 
tion had  issued  at  the  suit  of  Jatrett^  against  the  goods  of  Moorhouae  for  174/., 
under  which  the  defendant,  on  the  6th  of  Jtdy^  made  a  seizure.  An  act  of 
bankruptcy  was  committed  by  Moorhouae  on  the  18tli  of  July$  and  on  thQ 
29th  of  July^  another  execution  at  the  suit  of  Bamabotiom^  was  delivered  to 
the  sheriff. 

•'281  *'I*ho  sheriff,  who  had  for  some  time  delayed  to  sell  at  the  bankrupt's 
^  -I  request,  sold  goods  on  the  12lh  oi  Auguat  to  the  amount  of  both  execu- 
tions. It  was  objected  for  the  defendant,  that  as  he  had  made  one  entire  seizure, 
and  one  entire  sale,  which  was  at  all  events  good  for  so  much  as  was  requisite 
to  satisify  JarretVa  execution,  the  action  was  misconceived,  and  that  the 
assignees  could  not  maintain  trover,  but  ought  to  have  brought  their  action  for 
money  had  and  received,  tci  recover  the  surplus  of  the  m^ney  produced  by  the 
sale  after  thereout  satisfying  JurretVa  execution.  The  jury,  however,  under 
the  direction  of  fVood^  B.,  found  a  verdict  for  the  plaintiffs. 

Lena^  Serjt.,  now  moved  that  the  verdict  might  be  set  aside,  and  a  new  trial 
had,  on  the  ground  that  there  had  been  no  Ulegal  conversion  by  the  sheriff. 
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The  sale  took  place  after  an  execution,  under  which  the  sheriff  had  autliority  to 
act,  and  the  proper  remedy  in  such  a  case,  is  an  action  for  money  had  and 
received.  The  sale  of  goods  of  greater  value  than  was  sufficient  to  satisfy  the 
iirat  execution,  was  not  a  tortious  conversion,  the  sheriff  having  a  competent 
authority  to  sell:  he  may  have  done  wrong;  but  the  plaintiffs  have  by  this 
action  resorted  to  the  wrong  remedy. 

Dallas,  C.  J.  A  sheriff  has  no  right  to  sell  more  than  is  necessary:  the 
defendant  in  this  case  has,  in  my  opinion,  committed  a  tortious  act ;  and  trover 
is  the  proper  action. 

Park,  J.  and  Burrough,  J.  concurred 

Rule  refused. 


•THORNTON  et  al.  v.  SHERRATT.  [•520 

A  condition  in  a  deed  of  composition,  that  a  publican  shall  continue  to  deal  for  twelve 
years  with  bis  creditors  in  the  articles  of  their  respective  trades,  may  be  valid.  But  it 
IS  qualified  by  the  implied  condition,  that  their  articles  shall  be  good  and  marketable. 
Contracts  by  which  brewers  bind  publicans  to  deal  with  them  are  not  to  bu  favored,  as 
tending  to  prejudice  the  health  of  tne  subject. 

Tins  was  an  action  on  a  promissory  note  of  the  defendant  for  300/.  Upon 
the  trial  of  the  cause  at  the  sittings  after  Trinity  term,  1818,  at  Gmldhall^  the 
defence  was  a  release,  and  it  appeared  that  the  defendant,  who  was  a  publican, 
had  given  the  note  in  question  as  a  security  for  money  lent  to  him  by  Thornr 
ton,  Hoare^  and  others,  who  were  brewers;  and  that  the  defendant  having 
become  embarrassed,  had  proposed  to  his  creditors  to  compound  with  them  by 
paying  twelve  shillings  in  the  pound  on  the  amount  of  his  debts,  but  that  the 
])laintiffs  insisted  on  inserting  in  the  deed  a  condition  that  the  release  should  be 
effectual  only  in  case  the  defendant  should  continue  to  deal  with  his  several 
creditors  in  the  articles  of  their  respective  trades,  during  the  residue  of  his  term 
in  the  public  house  which  he  then  occupied,  and  wherein  he  then  had  twelve 
years  imexpired,  to  which  condition  the  defendant  had  agreed. 

Ttie  defendant  sold  his  lease,  and  entered  on  another  public  house:  he 
proved  that  he  had  dealt  with  the  plaintiffs  for  a  time,  but  that  he  had  frequently 
expostulated  with  them  on  the  quality  of  the  beer  with  which  they  furnished 
liim,  and  had  frequently  sent  it  back  to  be  exchanged  for  other  beer,  in  conse- 
quence of  his  customers  disapproving  of  it,  sometimes  because  it  was  stale, 
sometimes  because  it  was  not  bright.  He  at  length  ceased  to  deal  with  the 
plaintiffs,  whereon  they  sued  him  for  the  residue  of  the  money  due  on  the 
promissory  note,  having  already  received  their  twelve  shillings  in  the  pound  on 
the  amount  thereof. 

The  plaintiffs  gave  evidence,  that  the  beer  sent  to  the  defendant  was  taken 
from  the  same  butt  from  which  *other  public  houses  were  supplied;  r^so.^ 
and  that  their  customers  in  general  did  not  complain,  though  occasionally  *■ 
there  were  returns  of  the  beer.  The  defendant's  sale  had  decreased  during  the 
time  of  his  dealing  with  the  plaintiffs.  Dallas,  J.,  directed  the  jury,  that  although 
this  was  a  contract  of  which  he  greatly  disapproved,  being  for  twelve  years 
without  qualification ;  yet,  tliat  as  it  was  a  contract  which  the  defendant  will- 
ingly entered  into  for  his  own  benefit,  he  must  perform  it;  and  that  the  ques- 
tion for  tlieir  consideration  was,  whether  the  defendant  was  supplied  by  the 
plaintiffs  with  good  and  saleable  beer :  that  if  he  was,  he  was  hound  to  take  it 
from  the  plaintiffs,  and  was  not  discharged  from  his  note,  'i'he  jury  found  a 
verdict  for  the  defendant. 
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Best,  Serjt.,  now  moved  to  set  aside  the  verdict  and  have  a  new  trial,  on  the 
ground  that  the  balance  of  the  evidence  was  in  favor  of  the  plaintifis,  the  only 
imperfections  proved  in  the  beer,  being  that  it  was  sometimes  stale,  whereas  the 
proper  degree  of  staleness  was  merely  a  matter  of  taste,  and  sometimes  thick, 
which  was  no  real  defect  in  the  quality  of  the  beer,  and  only  attected  its 
appearance  to  the  eye.  It  was  incumbent  on  the  defendant  to  have  shown,  if 
the  fact  had  been  so,  that  the  beer  was  not  marketable. 

Dallas,  C.  J.  Although  at  the  trial  I  expressed  an  opinion  in  favor  of  the 
plaintiffs,  yet  the  whole  transaction  was  on&  of  which  I  could  not  approve,  for 
I  v,ery  much  disapprove  of  these  covenants  by  which  the  brewer  gets  the  pub- 
lican into  his  power ;  and  more  especially,  in  a  case  like  the  present,  where  the 
plaintiffs  have  drawn  in  the  defendant  to  take  all  his  beer  from  them  for  so  long 
a  period  as  twelve  years.  I  held  it  incumbent  on  the  plaintiffs  to  show,  that 
^riii  ^^1®  ^^^  dehvered  *by  them  was  good  marketable  beer.  It  was  proved 
"^  -'  by  the  plaintiffs,  that  this  was  such  beer  as  they  usually  supplied,  and 
that  it  was  good;  but  then  they  admitted  frequent  complaints  and  frequent 
returns  of  it ;  and  two  witnesses  for  the  defendant  proved  repeated  complaints, 
and  that  the  customers  of  the  defendant  often  returned  the  beer  sent  to  them. 
The  whole  case  was  a  question  for  the  jury,  and  they  have  decided  it.  In  a 
similar  case.  Lord  Ellenborough^  C.  J.,  strongly  reprobated  the  conduct  of  a 
brewery  which  I  shall  not  name. 

BuRROUGH,  J.  I  think  tliat  there  was  very  good  ground  for  the  verdict.  It 
is  admitted  that  the  beer  was  not  bright,  and  unless  beer  is  bright  it  is  seldom 
well  tasted,  and  therefore,  this  was  not  good  marketable  beer.  These  contracts 
are  very  prejudicial  to  the  health  of  the  subject.  It  is  not  a  case  in  which  the 
court  will  interfere. 

Pakk,  J.,  concurring,  the  court 

Refused  the  rule. 


•532]  •LEYTON  v.  SNEYD. 

2  Moore  583.  S.  C] 

The  declaration  stated  thai  the  defendant  undertook  that  be  would  procure  his  co-trustee  to 
join  with  him  in  transforrinff  or  causing  to  be  transferred,  and  that  the  defendant  and  his 
CO- trustee  should  accordingly  transfer  certain  stock,  standing  in  their  joint  names,  and 
breocb.  The  proof  in  support  of  the  declaration  was,  that  the  defendant  directed  his 
bankers  to  sell  the  slock,  who  accordingly  sold  the  same,  by  their  broker,  to  the  pluin- 
liff  for  time,  and  informed  the  defendant  thereof  in  a  letter,  enclosing  the  power  of 
attorney ;  that  the  defendant,  by  letter,  acknowledged  the  receipt  of  it,  and  wrote  that 
he  had  signed  the  power,  and  had  forwarded  it  immediately  to  his  co- trustee  ;  that  the 
stock  not  b^ing  transferred  at  the  day  appointed,  the  defendant  in  subsequent  letters  to 
bis  bankers,  treated  the  loss  as  one  which  must  be  borne  either  by  himself,  or  the 
fe*tui  que  trust,  and  acquined  the  bankers  of  doing  wrong  in  making  the  sale.  The 
plaintiff  was  nonsuited  :  Held,  that  the  contract  was  a  mere  conditional  contract  by 
the  defendant  to  concur  with  his  co-trustee  iu  the  sale,  and  that  the  nonsuit  was  wej 
directed. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  the  defendant  and 
Henry  Guests  at  the  time,  &c.,  were  possessed  of  a  share  of  stock  called  the 
three  per  cent,  consolidated  bank  annuities,  to  the  amount  of  10,786/.  2«.  3(/., 
of  the  capital  of  that  stock,  then  standing  in  their  names  in  the  books  of  the 
governor  and  company  of  the  bank  of  England,  and  of  the  value  of  7000/. ; 
and  being  so  possessed,  in  consideration  that  tlio  plaintiff,  at  the  request  of  the 
defendant,  would  agree  to  purchase  from  him  and  Guest  a  part  of  the  share  of 
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the  said  stock  therein  mentioned,  at  a  rate  Uierein  stated,  for  every  100/.  of  the 
said  stock  to  be  transferred  in  the  said  books  to  the  plain lifi*,  on  a  day  in  the 
declaration  named,  the  defendant  undertook  that  he  would  procure  Guest  to 
join  with  him  in  transferring  or  causing  to  be  transferred,  and  that  Gueat  and 
the  defendant  should  accordingly  transfer  or  cause  to  be  transferred  in  the  said 
books  to  the  plaintiff  on  the  said  day  such  part  of  the  said  share  of  the  said 
stock.  The  plaintiff  then  averred,  that  he  relying,  &c.,  agreed  with  the  defend- 
ant to  purchase  of  him  and  Guestf  and  to  pay  them  at  the  rate  aforesaid  for  the 
said  part  of  the  said  share  of  the  said  stock ;  and  that  though  he  was  ready  and 
willing  to  accept  a  transfer  of  such  part  of  the  said  share,  &c.,  yet  *that  r«eoo 
the  defendant  did  not,  nor  would  procure  when  he  was  requested  so  to  ^ 
do,  nor  had  procured  Guest  to  join  the  defendant  in  transferring  or  causing  to 
be  transferred,  nor  had  they  transferred  or  caused  to  be  transferred  to  the  plain- 
tiff in  the  said  books,  dec,  whereby,  &c.  Another  set  of  counts  stated  that  the 
defendant  undertook  that  he  would  deliver  or  cause  to  be  delivered  to  the  plain- 
tiff a  power  of  attorney,  duly  executed  by  Gueat  and  the  defendant,  to  authorise 
the  transfer:  another  set  of  counts  stated  an  undertaking  by  the  defendant  for 
the  delivery  of  such  powers  to  the  plaintiff's  bankers,  and  the  money  counts 
were  added.     Plea,  non  aaaumpsit. 

The  following  facts  were  given  in  evidence  at  the  trial  before  Park,  J.,  at  the 
London  sittings  aAer  the  last  term.  The  defendant  was  co-truslee  with  Gueai 
under  a  marriage  settlement,  and  had  directed  his  bankers  to  effect  the  sale  of 
3030/.  Qs,  stock,  standing  in  the  names  of  Guest  and  himself,  in  the  three  per 
cents.,  which  they  accordingly  did  on  the  22{\  of  February,  1817,  through  Jirown^ 
their  own  broker,  to  the  plaintiff  in  this  action,  who  was  also  a  broker,  for  the 
lltli  of  March  following,  and  they  sent  the  account  down  to  the  defendant,  in 
a  letter,  dated  the  25th  o(  February,  1817,  enclosing  the  power  of  attorney  for 
execution.  On  the  3d  of  March  following,  the  defendant  wrote  in  answer : 
*'  The  power  of  attorney  you  sent  me,  I  signed,  and  forwarded  immediately  to 
my  co-trustee,  Mr.  Guest,*^  In  the  power  of  attorney  sent,  GuesVs  name  was 
mis-spelled,  and  another  power  of  attorney  properly  spelled  and  executed,  was 
sent  to  other  bankers,  who  sold  out  a  similar  quantity  of  stock,  standing  in  the 
name  of  Guest  and  the  defendant,  to  another  purchaser.  In  the  mean  time  the 
price  of  the  stock  rose,  and  the  bankers  were  called  on  by  the  plaintiff  on  the 
settling  day  to  make  good  the  deficiency.  On  the  31st  of  March,  the  defend- 
ant, in  answer  to  a  letter  from  the  bankers  to  him,  stating  the  situation  in 
*which  his  orders  had  placed  them,  recognised  his  former  order,  and  r«fEQ  ^ 
lamented  that  he  had  been  induced  to  sign  the  power  of  attoniey  sent  to  ^ 
the  other  bankers;  and  on  the  8th  of  March,  in  a  letter  to  his  bankers,  he 
treated  the  loss  as  one  which  must  be  borne  either  by  himself  or  the  husband 
of  the  party  for  whom  he  was  a  trustee ;  and  stated  that  it  could  not  be  sup- 
posed by  any  of  the  parties  that  the  bankers  had  acted  wrong.  Park,  J.,  did 
not  think  that  the  plaintiff  could  recover  on  this  evidence,  and  directed  a  non- 
suit. 

Bosanquet  Serjt.,  now  moved  to  set  aside  the  nonsuit  and  have  a  new  trial. 
If  the  plaintiff  had  stood  on  the  ground  tliat  one  co-proprietor  of  stock  can  bind 
his  companion  as  a  partner  can,  he  would  have  sued  both  Guest  and  the 
defendant:  but  he  sues  on  the  defendants  contract  that  he  would  cause  his  co- 
trustee to  transfer.  The  defendant  gave  the  order  to  his  bankers  to  sell ;  tliey 
did  sell,  and  the  plaintiff  contracted  to  purchase  it ;  and  it  is  clear  law,  that  if 
one  assume  an  authority  for  another  which  he  has  not,  an  action  lies  against 
him  on  that  contract.  East  India  Company  v.  Hensley,  1  Esp.  N.  P.  C.  111. 
If  A.  assume  to  sell  stock,  standing  in  the  names  of  twenty  who  have  given 
him  no  authority,  he  will  be  liable  on  his  contract.  The  only  question  then  is, 
whether  the  plaintiff  has  made  out  his  case,  that  the  defendant  did  assume  such 
authority.  That  the  defendant  did  assume  this  authority  is  clear,  from  his  order 
to  his  bankers,  and  his  subsequent  recognitions  by  the  letters  of  March  and 
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^priU  in  the  latter  of  which  he  acknowledge  his  liability,  and  acquits  his 
bankers  of  doing  wrong  in  obeying  his  orders.  The  stock  was  sold  before  the 
power  was  executed,  and  for  the  return  of  the  power;  and  this  was  with  the 
«..,.-.  knowledge  of  the  defendant.  *His  contract,  therefore,  was  the  contract 
^  that  Guest  should  transfer  this  stock. 

Dallas,  C.  J.  You  say,  brother  BoaanqueU  that  this  was  evidence  to  go 
to  a  jury,  that  the  defendant  contracted  with  the  piaintiff  that  Guest  should 
transfer  the  stock  in  question.  Now  it  seems  to  me  to  be  evidence  of  a  mere 
conditional  contract  on  the  part  of  the  defendant,  to  concur  with  the  other  trus- 
tee in  the  sale. 

Park,  J.,  of  the  same  opinion. 

BcRRouou,  J.  I  cannot  discover  any  evidence  to  show  that  the  defendant 
ever  made  an  absolute  bargain,  or  that  he  agreed  to  procure  Guest  to  make  the 
transfer.  The  bargain  appears  to  me  to  be  wholly  conditional ;  nor  is  there 
any  evidence  that  it  was  ever  contemplated,  but  that  tlie  transfer  was  to  be  the 
joint  act  of  the  defendant  and  his  co-trustee. 

Rule  refused. 


BORRADAILE  et  al.,  v.  BRUNTON  et  al. 

[2  Moore  582.    S.  C] 

1.  Under  an  averment  that  one  of  the  links  of  a  warranted  chain  cable  broke,  and  that 
thereby  the  chain  cable  and  an  onchor  to  which  it  was  attached  were  wholly  lost,  it  is 
sufficient  to  prove  that  a  link  of  the  chain  cable  being  broken,  the  pilot,  for  the  preser- 
vation  of  the  ship  and  crew,  slipped  the  cable,  and  that  the  anchor  and  chain  cable  were 
thereby  lost. 

2.  Held,  olso,  that  under  the  warranty  of  the  cable,  the  plaintiffs  might,  in  addition  to  the 
value  of  the  cable,  recover  the  value  of  the  lost  anchor,  to  which  the  insufficient  cable 
was  attached. 

The  plaintiffs  declared,  that,  in  consideration  that  they,  at  the  defendants* 
request,  had  bought  of  the  defendants,  and  the  defendants  had  sold  and  delivered 
*VkfC\  *^  ^^  plaintiffs  a  chain  cable,  as  a  substitute  for  a  rope  cable  of  sixteen 
^  inches,  for  the  use  of  the  plaiiitiff*s'  ship  Indus,  the  defendants  warranted 
that  the  chain  cable  should  last  two  years;  that  the  plaintiffs  used  the  chain 
cable  from  time  to  time  until  it  broke ;  and  that,  in  breach  of  the  warranty,  tiie 
chain  cable  did  not  last  two  years,  as  a  substitute  for  a  rope  cable  of  sixteen 
inches,  but  on  the  contrary,  that  within  the  two  years,  and  while  the  pktintiffs* 
ship  was  held  by  the  chain  cable,  one  of  the  links  thereof  broke,  and  thereby 
the  chain  cable  and  an  anchor  of  the  plaintiffs,  to  which  the  chain  cable  was 
affixed,  were  wholly  lost  to  the  plaintiffs.  The  defendants  pleaded  the  general 
issue.  Upon  the  trial  of  the  cause,  before  Park,  J.,  at  Guildhall,  at  the  sit- 
tings after  last  Trinity  term,  it  was  proved,  that  while  the  ship  was  riding  at 
anchor  at  the  mouth  of  the  Ganges,  in  a  dangerous  position,  between  two  reefs 
of  rocks,  one  of  the  links  of  the  chain  cable  was  discovered  to  have  separated, 
and  that  the  pilot,  being  unable  to  get  in  the  part  of  the  cable  in  which  the 
broken  link  was  situate,  deemed  it  necessary,  for  the  preservation  of  the  ship 
and  crew,  to  slip  the  cable  and  run  to  sea,  which  was  accordingly  done,  and 
that  both  the  cable  and  anchor  were  thereby  lost.  The  cable  in  question  was 
warranted  for  two  years,  as  a  substitute  for  a  rope  cable  of  sixteen  inches.  The 
jury  found  a  verdict  for  the  plaintiffs  for  358/.  Is.  Sd.,  being  the  value,  as  well 
of  the  lost  anchor  as  of  the  cable. 

Lens,  Serjt.,  now  moved,  either  to  set  aside  the  verdict  and  have  a  new  trial. 
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or  to  reduce  the  verdict  by  deducting  therefrom,  the  value  of  the  anchor,  lie 
founded  his  claim  to  the  first  part  of  his  application  upon  the  ground  of  a  vari- 
ance between  the  evidence  and  the  averment  that  the  loss  of  the  anchor  was 
occasioned  by  the  breaking  of  the  cable  ;  for  the  evidence  was,  that  *the  r«gq7 
loss  was  not  an  immediate  consequence  of  the  breaking  of  the  chain  ^ 
cable,  but  that  the  pilot  and  master,  in  their  alarm,  respecting  its  supposed  state, 
slipped  the  cable,  and  ran  to  sea,  whereby  he  contended,  it  appeared  that  it  was 
not  by  tlie  breaking  of  the  cable  that  the  anchor  was  lost.  The  plaintiffs,  he 
contended,  might  have  recovered  for  tliis  loss  if  they  had  averred  it  in  another 
manner,  but  that  they  could  not  recover  on  this  averment.  If  the  plaintiffs  had 
averred,  that  by  failure  of  the  cable  they  were  obliged  to  slip  and  run  to  sea, 
the  defendants  would  have  thereby  been  apprised  that  the  plaintiffs  intended  to 
try  the  question,  whether  her  running  to  sea  were  a  consequence  of  the  insuffi- 
ciency of  the  cable. 

Secondly,  he  submitted,  that  the  plaintiffs  could  not  recover  for  the  loss  of  the 
anchor  as  for  a  loss  consequent  on  the  failure  of  the  cable ;  for,  though  the  anchor 
followed  the  insufficient  cable,  yet  this  was  a  consequence  to  which  the  war- 
ranty did  not  extend,  for  the  cable  only  was  warranted.  The  principle  contended 
for  by  the  plaintiffs  would  render  the  defendants  liable  for  the  loss  of  the  ship, 
if,  on  the  breaking  of  the  cable,  that  event  had  happened. 

Dallas,  C.  J.  The  defendants  warrant  the  cable  sufficient  to  hold  the  anchor, 
and  it  is  proved  not  to  be  sufficient.  The  holding  of  the  anchor  by  the  cable 
is  of  the  very  essence  of  their  warranty. 

Park,  J.  The  use  of  a  cable  is  to  hold  the  anchor.  Upon  the  breaking  of 
the  link,  the  cable  became  insuffTicient  to  hold  the  anchor,  and  the  pilot  ihea 
ordered  it  to  be  slipped,  in  the  exercise  of  a  prudent  discretion,  to  save  both 
ship  and  cargo. 

The  court  refused  the  application  on  both  grounds. 


DOE,  on  demise  of  HOLMES,  v.  DARBY,  Clerk.  [♦SSS 

[2  Moore  581.  S.  C] 

After  verdict  in  ejectment  asainst  a  tenant  for  not  Quitting  pursuant  to  notice,  a  subse- 
quent distress  by  the  landlord  for  rent  due  after  the  verdict,  does  not  waive  the  notice 
to  quit.    Nor  is  it  any  ground  tor  aetiing  aside  the  verdict,  or  staying  execution. 

The  defendant  not  having  quitted  at  lAtdy-day,  1818,  (in  pursuance  of  half 
a  year's  notice  given  to  him,)  a  farm  which  he  had  held  as  tenant  to  the  lessor 
of  the  plaintiff*,  the  latter  brought  an  ejectment,  and,  at  the  Summer  assizes, 
1818,  obtained  a  verdict  for  the  premises.  In  the  October,  next  after  the  verdict, 
the  lessor  of  the  plain tifff  distrained  for  rent  due  at  Micliaelmaa,  1818,  and  the 
defendant  paid  the  rent  and  the  costs  of  the  distress. 

BloHsel,  Seijt.,  now  moved  to  arrest  the  judgment,  and  stay  the  execution 
of  the  writ  of  possession,  contending,  that  by  the  distress  the  lessor  had  waived 
the  notice  to  quit  and  the  verdict,  and  had  recognised  a  continuing  tenancy  ; 
and  that  it  was  competent  for  the  defendant  to  avail  himself  of  any  benefit 
arising  to  himself  from  the  distress. 

Dallas,  C.  J.  The  distress  is  subsequent  to  the  notice,  and  to  the  verdict, 
and  the  defendant  might  have  disputed  the  right  to  distrain.  He  is  not  without 
remedy  :  if  this  is  a  complete  waiver,  let  him  bring  his  ejectment,  but  there  is 
no  ground  to  set  aside  the  verdict. 
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BuRROUGir,  J.  Since  there  is  a  verdict,  there  can  be  no  waiver  of  the  notice 
to  quit ;  the  verdict  having  established  the  fact  that  no  tenancy  subsisted,  tlie 
defendant  might  have  disputed  the  subsequent  distress.  If  the  distress  creates 
*5391  ^^^^  tenure,  the  defendant  may  *  bring  his  ejectment ;  but  we  see  no 
-^  ground  to  destroy  the  eflect  of  this  verdict.  The  defendant  has  artfully 
paid  the  rent,  and  submitted  to  the  distress  for  the  sake  of  raising  this  question. 

Rule  refused. 


HARRIS  V.  COOK. 

[2  Moore  587.  S.  C] 

Where,  in  on  action  on  the  case  for  an  excessive  distress,  the  premises  were  averred  to 
be  in  the  parish  of  St  George  the  Martyr^  Bloomahury  ;  and  the  proof  was,  that  the 
premises  were  in  the  parish  uf  St,  George,  Bloomihury,  the  variance  was  held  to  be  fatal. 

This  was  an  action  upon  the  case  for  taking  an  excessive  distress  on  prem- 
ises averred  to  be  in  the  parish  of  St,  Oeorge  the  Martyr,  Bloomsburi/.  Upon 
the  trial  of  this  cause  at  PVestminster,  at  the  sittings  after  Trinity  term,  1818, 
before  Park,  J.  Bosanquet,  Serjt.,  for  the  defendant,  elicited  the  fact  that  the 
premises  were  in  the  parish  of  <S7.  George,  BlootMbury,  not  of  St.  George  the 
Martyr,  and  that  they  were  two  different  parishes,  which  in  common  parlance 
bore  these  names ;  and  this  he  objected  was  a  fatal  variance,  whereupon  Park, 
J.,  nonsuited  the  plaintiff. 

Lena,  Seijt.,  now  moved  to  set  aside  the  nonsuit,  and  have  a  new  trial,  upon 
the  ground  that  the  parish  was  rightly  named  in  the  declaration,  for  that  there 
was  but  one  Saint  in  the  English  calendar  named  George,  and  that  he  was 
Saint  George  the  Martyr;  therefore,  though  there  were  several  parish  churches 
dedicated  to  Saint  George,  yet  all  churches  bearing  that  name,  wherever  situate, 
were  dedicated  to  St.  George  the  Martyr. 

Dallas,  C.  J.  Parishes  which  derive  their  names  from  tutelar  saints  must, 
in  pleading,  be  distinguished  by  the  vulgar  appellations  or  additions  of  those 
saints. 

*'i40"l       *Park,  J.     It  is  well  known  that  the  church  of  St.  George,  Blooms^ 
•J  bury,  was  so  named  in  honor  of  ICing  Oeorge,  the  First,  in  whose  reign 
it  was  built. 

BuRRouoH,  J.  The  court  cannot  know  whether  there  be  not  more  than 
one  Saint  George. 

Rule  refused. 


LEIGH  V.  PATERSON. 

[2  Moore  588.  S.  C] 

If  a  vendor  has  time  until  a  given  dny  to  deliver  goods,  and  on  a  prior  day,  when  the 
prices  are  low,  he  refuses  to  proceed  with  the  contract,  after  which  the  price  rises,  tne 
purchaser,  not  rescinding,  is  entitled  to  recover  the  difference  between  the  contract 
price  and  the  higher  price  which  the  goods  bear  on  the  last  day  appointed  for  the  fulliU 
ment  of  the  contract. 

This  was  an  action  brought  to  recover  damages  sustained  by  the  plaintiff,  by 
reason  of  the  non-performance  by  tlie  defendant,  of  a  contract  which  he  had 
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entered  into  for  furnishing  to  the  plaintiff  a  certain  quantity  of  tallow,  to  be 
delivered  in  all  December,  at  659.  per  cwL  The  defendant  suffered  judgment 
to  pass  by  default ;  and  upon  the  execution  of  the  writ  of  enquiry  before  the 
sherifis  of  London,  it  was  proved,  that  on  the  1st  of  October,  the  defendant 
apprised  the  plaintiff  that  the  goods  were  sold  to  another,  and  that  he  would  not 
execute  the  contract.  The  market  price  of  tallow  on  that  day  was  lie.  per 
cwt.,  but  on  the  31st  of  December,  the  price  was  81 9.  per  cwt  ;  and  the  plain- 
tiff insisted,  that  he  was  entitled  to  the  difference  between  659.  and  819.,  the 
price  of  the  last  day,  which  the  defendant  had  for  performance  of  his  contract: 
but  the  under-sheriff  (conceiving,  that  if  the  plaintiff  did  not  acquiesce  in  the 
defendant's  renunciation  of  the  contract,  he  might  on  the  day  when  he  was 
apprised  of  it,  have  gone  into  the  market  and  supplied  himself  with  the  requisite 
quantity  of  tallow  at  71 9.)  held,  that  the  plaintiff,  therefore,  was  entitled  to 
recover  no  more  than  the  difference  between  *659.  and  71 9.;  and  the  r«e4| 
jury  found  their  verdict  in  conformity  to  that  direction.  ^ 

Vaughan,  Serjt.,  had,  on  a  former  day,  obtained  a  rule  nisi  to  set  aside  this 
verdict,  and  execute  a  new  writ  of  enquiry  ;  against  which. 

Lens,  Serjt.,  now  showed  cause,  contending,  that  afler  the  defendant  had 
peremptorily  renounced  his  engagement,  and  sold  the  goods  to  anotljer*  the 
plaintiff  being  under  no  uncertainty  about  it,  ought  not  to  be  allowed  to  extend 
his  loss  beyond  that  amount,  which  was  then  ascertained  by  the  unequivocal 
declaration  of  the  defendant. 

Dallas,  C.  J.  The  contract  being  mutually  made,  could  only  be  dissolved 
by  the  consent  of  both  parties ;  it  couhl  not  be  dissolved  by  the  one  without 
the  consent  of  the  other.  The  defendant  had  a  right  to  dehver  the  tallow  at  any 
time  before  twelve  at  night  on  the  31st  of  December  $  he  had  all  that  month  to 
deliver  it  in,  and  the  plaintiff  was  bound  to  receive  the  tallow  at  any  moment 
until  after  the  31st.  It  is  said,  that  he  might  have  bought  other  tallow  in  the  mar- 
ket: the  answer  is,  he  was  not  bound  to  do  so ;  but  further,  the  defendant  might 
have  bought  oth^r  tallow  in  the  market  on  the  1st  of  October,  or  any  subsequent 
day,  and  have  delivered  it  if  he  would.  The  price,  therefore,  which  is  to  regu- 
late the  plaintiff's  damages,  is  the  price  on  the  31st  of  December, 

Park,  J.  For  any  thing  that  appears,  the  plaintiff  never  assented  to  recind 
the  contract ;  and  the  defendant  might  have  delivered  the  tallow  at  any  moment 
up  to  the  31st  of  December,  and  the  price  on  that  day  should  have  regulated 
the  verdict  of  the  jury. 

*BuRR0UGH,  J.     The  plaintiff  was  not  bound  to  go  into  the  market  r^e^o 
and  buy.     He  never  assented  to  rescind  the  conuract:  therefore,  the   *- 
direction  of  the  under-sheriff  to  the  jury  was  wrong. 

Rule  absolute. 


GANSON  V.  WELLS. 

A  layman,  lessee  of  the  tithes  of  certain  closes,  which  the  rector  lets  by  auction  in  separate 
lots  every  year,  proves  a  sufficient  title  to  enable  him  to  recover  on  the  stat.  2  &  3  Ed, 
6,  for  not  setting  out  the  tithes,  if  he  proves  that  he  received  payment  for  tithes  in  a 
former  year.    Per  Dallagf  C.  J.,  at  Nisi  Priu». 

This  was  an  action  brought  by  the  plaintiff,  who  had  contracted  with  the 
rector  of  a  parish  for  the  tithes  of  certain  closes  for  one  year,  against  the  defend- 
ant, who  was  the  occupier  of  the  closes,  for  not  setting  out  the  tithes.  Upon 
the  trial  of  this  cause  before  Dalias,  C.  J.,  at  the  Norfolk  Sumtner  assizes, 
1818,  it  was  proved  that  the  defendant  had,  in  a  preceding  year,  paid  a  com- 
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poeition  for  tithes  to  the  plaintiff;  but  it  also  appeared  that  the  rector  of  the 
parish  was  in  the  habit  of  annnally  setting  up  to  sale  by  auction,  in  several  lots, 
the  tithes  of  every  separate  close  in  his  parish.  For  the  defendant,  it  was 
objected  that  the  plaintiff  did  not  show  a  sufficient  title  to  the  tithes  to  enable 
liim  to  recover,  unless  he  derived  it  from  the  rector  by  some  instniment  in 
writing :  but  DaUaa^  C.  J.,  referring  to  the  case  of  Hartridge  v.  Oibbs^f  held 
that  it  was  sufficient  proof  of  title,  that  the  defendant  had  paid  the  plaintiff  a 
composition  for  tithe  in  a  preceding  year. 

After  verdict  for  the  plaintiff, 

Copley^  Serjt.,  now  moved  to  set  it  aside,  and  have  a  new  trial,  upon  the 
ground,  (amongst  others,)  that  inasmuch  as  the  rector  was  proved  to  have 
*5431  sinnually  let  the  ^tithes  of  the  several  closes  in  his  parish  to  a  new 
•^  tenant,  and  no  evidence  of  the  demise  to  the  plaintiff  in  the  year  in 
question  was  produced,  the  fact  of  payment  of  a  composition  to  the  plaintiff  in 
a  former  year  did  not  prove  the  plaintiff's  title  to  the  tithes  in  the  present  year. 
The  case  cited  is  distinguishable,  because  there  the  plaintiff  was,  at  the  time 
of  the  former  payment  to  him,  in  possession  of  the  tithes  of  the  whole  parish, 
whence  the  presumption  of  his  continuing  title  might  well  arise ;  but  not  so  here, 
where  the  tithes  were  divided  into  small  portions,  and  the  occupiers  were 
continually  changed. 

The  courts  however,  held,  that  as  this  point  had  not  been  made  at  the  trial, 
they  could  now  entertain  it,  and 

Refused  the  rule. 

t  2  Sdw.  N.  P.  1250,  5th  edit. 


FOORD  V.  WILSON. 

[2  Moore  592.  S.  C] 

The  assignor  of  a  term  covenanted  that  he  had  not  at  any  time  done  any  act  whereby  the 

f^remises  assigned  could  be  incumbered ;  and  that,  notwithstanding  any  such  act,  the 
ease  was  a  good  and  subsistine  lease,  and  that  the  defendant,  at  the  time  of  executing 
the  assignment,  had  in  himself  good  right  to  assign  the  premises  in  manner  aforesaid  : 
Held,  that  the  covenant  that  the  assignor  had  good  right  to  assign,  was  qualified  and 
restrained  to  his  own  acts  only. 

Covenant.  The  plaintiff  declared,  that,  by  an  indenture,  dated  the  llth  of 
October^  1816,  and  made  between  the  defendant  of  the  one  part,  and  the  plain- 
tiff of  the  other  part,  (after  reciting,  that  by  an  indenture  of  lease,  dated  the  2d 
of  January,  1809,  made  between  George  Moss,  Thomas  Moss,  and  H,  S, 
Ball,  of  the  one  part,  and  the  defendant  of  the  other  part,  George  Moss, 
^njjr]  Thomas  Moss,  and  H,  S.  Ball,  demised  to  *the  defendant,  his  executors, 
-i  administrators,  and  assigns,  a  certain  messuage,  situate  at  FauxhaU, 
then  in  the  possession  of  the  defendant ;  to  hold  the  same  unto  the  defendant, 
his  executors,  administrators,  and  assigns,  from  the  24th  oi  June,  1810,  for  the 
term  of  twenty-one  years,  at  a  certain  yearly  rent;  and  also  reciting,  that  the 
plaintiff  had  contracted  with  the  defendant  for  the  absolute  purchase  of  his  interest 
in  the  said  messuage  and  premises,  for  the  residue  of  the  said  term  of  twenty- 
one  years,  for  a  certain  sum  of  money ;)  it  was  witnessed,  that  the  defendant, 
in  pursuance  of  this  contract,  and  in  consideration  of  the  purchase-money,  did 
assign  and  set  over  to  the  plaintiff  the  said  messuage  and  premises;  to  hold  the 
tame  unto  the  plaintiff,  his  executors,  administratois,  and  assigius^  iot  all  th^' 
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residue  then  unexpired  of  the  said  term  of  twenty-one  years,  subject  to  the 
payment  of  the  rent,  and  the  observance  and  performance  of  the  covenants 
therein  contained :  and  that  the  defendant,  by  the  same  indenture  of  assignment, 
did  covenant  with  the  plaintiff  (among  other  things)  <«  that  he  the  defendant,  at 
the  time  of  the  sealing  and  delivery  of  that  indenture,  had  in  himself  good  right, 
full  power,  and  lawful  and  absolute  authority  to  grant,  bargain,  sell,  assign,  trans- 
fer and  deliver  the  baid  messuage  and  premises  unto  the  plaintiff*,  his  executors, 
administrators,  and  assigns,  in  manner  aforesaid,  and  according  to  the  true  intent 
and  meaning  of  the  said  indenture." 

The  plaintiff  then  averred,  that  the  defendant  had  not  in  himself,  at  ^e  time 
of  the  sealing  and  delivery  of  the  assignment,  good  right,  full  power,  and  lawful 
and  absolute  authority,  to  grant,  baigain,  sell,  and  assign  the  messuage  and 
premises  therein  mentioned,  and  thereby  assigned  to  the  plaintiff*,  his  executors, 
administrators,  and  assigns,  according  to  the  true  intent  and  meaniifg  of  the 
indenture  of  assignment;  but  on  the  contrary  thereof,  that  the  defendant  then 
had  in  himself  good  '^right,  full  power,  and  lawful  and  absolute  authority,  r»e  4  s 
to  grant,  bargain,  sell,  and  assign  a  part  only,  to  wit,  three  undivided  >- 
fourths  parts  of  the  messuage  and  premises,  the  other  fourth  part  thereof,  at  the 
time  of  the  sealing  and  delivery  of  the  indenture  of  assignment  belonging  to, 
and  the  legal  title  of  and  in  the  same,  being  then  and  from  thence  hitherto 
legally  vested  in  George  Mosa,  Thomas  Mosa,  and  T,  Payne^  in  trust  for 
CharioUe,  the  wife  of  H,  S.  Bali;  and  which  trustees,  having  good  and  suffi- 
cient and  lawful  right  and  tide  to  the  said  one-fourth  part  of  the  same  messuage 
and  premises,  afterwards  and  during  the  residue  of  the  said  term  of  twenty- 
one  years,  to  wit,  on  the  Ist  of  November,  1816,  under  and  by  virtue  of  such 
lawful  title,  demanded  from  the  plaintiff*  a  great  and  increased  rent  for  their  one- 
fourth  part  of  the  said  messuage  and  premises ;  and  in  default  of  his  agreeing 
to  pay  the  same  for  the  residue  of  the  said  term  of  twenty-one  years,  had 
threatened  to  eject  and  remove,  and  had  right  and  power  to  eject  him  from 
the  possession  and  enjoyment  of  such  one-fourth  part  of  tlie  said  messuage  and 
premises ;  and  that,  in  order  to  retain  the  possession  thereof,  he  had  been  forced 
to  consent,  and  had  consented  to  pay  such  increased  rent  for  tliat  one-fourth 
part  of  the  messuage  and  premises,  for  the  residue  of  the  said  term  of  twenty- 
one  years,  contrary  to  the  effect  of  the  covenant  of  the  defendant.  The 
defendant  craved  oyer  of  the  indenture,  by  which  it  appeared,  that  the  covenants 
for  title  with  the  plaintiff*  were,  "  that  he  (the  defendant)  had  not,  at  any  time 
theretofore,  made,  done,  committed,  or  suffered  any  act,  deed,  matter,  or  thing 
whatsoever,  whereby  or  by  reason  whereof  the  said  messuage  and  premises,  or 
any  part  thereof,  were,  could,  should,  or  might  be  impeached,  charged,  incum- 
bered, or  aff*ected,  in  title,  estate,  or  otherwise  howsoever;  and  that  for  and 
notwithstanding  any  such  act,  deed,  matter,  or  thing,  the  lease  *was  a    pejA 

§ood  and  subsisting  lease,  valid  in  the  law,  and  not  forfeited,  surren-  ^ 
ered,  or  become  void  or  voidable ;  and  that  the  defendant,  at  the  time  of  the 
sealing  and  delivering  the  indenture,  had  in  himself  good  right,  full  power,  and 
lawful  and  absolute  authority  to  grant,  bargain,  sell,  assign,  transfer,  and  deliver 
the  same  messuage  and  premises  unto  the  plantiff,  his  executors,  administrators, 
and  assigns,  in  manner  aforeaaid,  and  according  to  the  true  intent  and  meaning 
of  the  same  indenture."  After  these  covenants  followed  a  covenant  for  further 
assurance,  by  the  defendant,  his  executors,  administrators,  and  all  persons 
claiming  under  him  or  them. 

The  defendant  demurred  specially,  and  showed,  for  causes  of  demurrer,  that 
the  indenture  did  not  contain  any  covenant  or  warranty  of  title  to,  or  of  right, 
power,  or  authority  to  bargain,  sell,  and  assign  the  messuage  and  premises, 
other  than  against  the  defendant,  and  persons  claiming  under  him ;  and  that  the 
plaintiff*  had  not  in  his  declaration  alleged  or  shown  any  defect  of  title  to  the 
messuage  and  premises,  arising  from  or  by  reason  of  any  thing  done  by  the 
defendant,  or  any  person  claiming  under  him,  or  any  eviction,  interruption* 
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inolestatioQ,  or  di&turbance,  done,  committed,  or  occasioned  by  the  defendant, 
or  any  persons  claiming  under  him. 

The  plain tiflf  joined  in  demurrer. 

Bestt  Seijt.,  in  support  of  the  demurrer.  This  is  a  qualified  covenant  con- 
fined to  such  defects  in  the  title  as  arise  from  the  acts  of  the  covenantor,  and  it 
cannot  be  extended  to  the  acts  of  all  the  world.  Browning  v.  ff'right,  2  B. 
^.  4^-.  ^  P.  13,  is  in  point,  and  has  never  been  shaken.  *  Howe/I  v.HichardSy 
^  '  J  1 1  East,  633,  in  which  the  case  of  Browning  v.  Wright,  ibid.  643, 
is  recongnised  as  sound  law,  was  a  case  in  which  the  most  general  terms  of 
extension  were  made  use  of.  Here  Be9t  was  stopped  by  the  court,  who 
called  on 

Vaughan,  Seijt.,  who  thus  aigued  for  the  plaintifT.  The  covenant  that  the 
grantor  had  in  himself  good  right,  full  power,  and  authority,  to  grant,  assign,  &c., 
is  an  independent  covenant ;  and  if  the  words  be  not  held  to  form  an  independent 
covenant,  they  must  be  expunged ;  for,  if  not  so  read,  they  have  no  meaning. 
The  assignor  virtually  says, '  not  only  do  I  covenant  against  my  own  acts,  but 
I  further  covenant,  that  I  have  full  power  and  absolute  authority  to  assign/ 
The  language  is  that  of  an  absolute  covenant.  In  Browning  v.  fVright  the 
premises  were  conveyed  in  fee :  here  the  residue  of  a  term  is  assigned.  In 
the  conveyance  of  a  leasehold  estate,  where  the  tide  cannot  be  so  easily  ascer- 
tained as  in  the  case  of  a  freehold  estate,  the  purchaser  must  require  a  greater 
security .t  Gaimford  v.  Griffith^  1  Wms.  Saunders,  58,  and  the  distiuciion 
there  taken  between  that  case  and  that  of  Broughton  v.  Conway,  Dyer,  240,  is 
strong  for  the  plaintiff';  and  in  Barton  v.  Fitzgerald,  15  East,  530,  which  was 
the  case  of  an  assignment  of  a  lease,  the  second  covenant  was  held  to  be  not 
restricted  by  the  covenant  preceding  it. 

Dallas,  C.  J.  The  leading  principle  in  these  cases  is  to  be  drawn  from  the 
intention  of  the  parties.  The  order  in  which  the  covenants  stand,  however 
^KAo-y  transposed,!  is  comparatively  unimportant.  But,  in  this  *case  there 
^  is  no  need  to  seek  for  the  intention  of  the  defendant.  He  covenanted 
that  he  had  not  done  any  act  whereby  the  premises  assigned  could  be  incum- 
bered or  affected  in  title,  and  that  for  and  notwithstanding  any  such  act 
the  lease  was  valid,  and  that  at  the  time  of  the  sealing  and  delivery,  he  had  in 
himself  full  power  and  lawful  and  absolute  authority  to  assign  the  premises  in 
manner  aforesaid.  Now  can  it  be  uiged  with  the  most  remote  hope  of  success, 
that  this  latter  covenant  is  independent  of  those  which  precede  it  ?  or  in  other 
words,  can  it  be  said,  that  the  words  *'and  that"  are  not  copulative  here. 
But  the  case  does  not  even  stop  here ;  the  covenant  concludes,  as  if  to  prevent 
the  possibility  of  mis-construction,  with  the  words  *'  in  the  manner  aforesaid,*' — 
words  which  clearly  point  out  that  the  former  part  of  the  instrument  is  to  be 
looked  to,  in  order  to  ascertain  the  sense  in  which  the  covenant  is  to  be  taken 
And  this  brings  me  to  the  case  of  Browning  v.  Wright,  in  which  the  very 
same  expression  is  used.  Lord  Eidon^a  judgment  in  that  case,  in  which  much 
stress  was  laid  upon  the  expression  last  adverted  to,  and  the  intention  of  the 
parties  to  be  collected  from  the  instrument,  is  fully  confirmed  by  Mr.  Justice 
B alter,  one  part  of  whose  judgment  seems  almost  as  if  it  had  been  pronounced 
on  the  case  before  the  court.  ^  Covenants  being  intended  for  the  benefit  of  the 
party  conveying,  let  us  see  how  this  defendant  has  protected  himself.  He  has 
expressly  told  us  in  one  part  of  the  deed  that  he  means  to  covenant  against  his 
own  acts ;  and  are  we  to  say,  that  he  has  in  the  same  breath  covenanted  against 
the  acts  of  all  the  world  ?  This  would  be  highly  inconsistent.  If  the  court  is 
driven  to  say  that  these  two  covenants  must  stand  together,  they  must  do  so, 
by  pronouncing  judgment  on  the  words  of  this  particular  clatise,  and  shutting 

t  Per  Eldan,  C.  J.,2B  S-  P-  S3. 

X  By  Lord  Mansfield,  in  Kingston  y,  Preston,  cited  in  Jones  v.  Barkley,  Doug.  665.,  and 
e  1  Wms.  Sstmders,  60.  a.,  n.  1. 
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their  eyes  against  all  the  other  parts  *of  the  deed,"  2  B.  &  P.  26.  r»e  jg 
When  it  is  intended  to  make  the  covenant  general,  it  is  usual  to  cove-  '- 
nant,  as  in  Howell  v.  Richards,  against  acts,  ^  by  any  other  person  or  persons 
whatsoever."  The  cases  of  Oainsford  v.  Griffith,  and  the  distinction  there 
taken  between  that  case  and  Brovghton  v.  Conway,  together  with  the  case  of 
Feles  and  Jervies,  Dyer,  240.,  margin,  and  indeed  all  the  prior  cases,  were 
discusised  in  Browning  v.  Wright,  That  case  has  never  been  shaken,  but 
has  often  been  recognised.  In  Howell  v.  Richards  it  is  recognised  by  Lord 
Ellenborough,  as  a  case  **  in  which  almost  all  the  cases  are  collected  and  con- 
sidered :"  and  in  Barton  v.  Fitzgerald,  Mr.  Justice  Bayley  recognises  the 
doctrine  laid  down  by  the  court  in  Browning  v.  fVrig/U,  and,  having  dis- 
tinguished it  from  the  case  then  before  the  court,  says,  *'  there  was,  therefore, 
a  clear  intent  apparent  in  that  case,  to  restrain  the  general  words  relied  on." 
I  cannot  distinguish  this  case  in  principle  from  that  of  Browning  v.  Wright^ 
and  am  of  opinion  that  the  defendant  is  entitled  to  judgment. 

Park,  J.  On  the  mere  reading  of  this  covenant,  connected  as  it  is  by  the 
words  '*  and  that,"  with  what  precedes  it,  common  sense  would  require  that  it 
should  be  construed  as  a  qualified  covenant.  But  when  to  this  obvious  con- 
struction is  added  the  authority  of  Browning  v.  f "Fright,  the  case  becomes  clear 
beyond  all  doubt. 

BuRROUGii,  J.  The  words  in  this  case  following  in  one  connected  series 
prevent  the  possibility  of  mis-construction.  I  have  carefully  perused  the  case 
of  Browning  v.  PFright,  The  only  shade  of  diflference  between  the  cases  is, 
that  here  there  is  an  assignment  of  a  lease,  whereas  there  the  conveyance  was 
in  fee:  with  that  ^modification  the  case  is  the  same  as  the  present,  and  r^f-mn 
IS  in  my  opmion  precisely  m  pomt.  ^ 

Judgment  for  the  defendant.! 

t  See  Nind  v.  Marshall,  1  Brod.  Sl  Bing.  319.  [3  Moore,  703.  S.  C] 


VANSANDAU  v.  CORSBIE  et  al. 

[2  Moore  602  S.  C] 

The  acceptor  of  an  accommodation  bill,  drawn  by  the  defendants  before  bankruptcy, 
declared  against  them  specially  after  their  bankruptcy  for  not  providing  him  with  tunas 
to  pay  the  bill  when  due ;  whereby  he  had  been  forced  to  pay  the  costs  of  an  action,  and 
give  a  cognovit  for  the  amount  of  the  bill,  and  had  been  obliged  to  sell  an  estate  in  order 
to  raise  money  for  the  pavmcnt  of  the  same.  The  defendants  pleaded  their  certificate. 
The  court  of  C.  P.  held  this  a  good  bar  under  stat.  49  G.  3.  c.  121.  s.  8.;  and  the  court 
of  K.  B.  afterwards  affirmed  the  judgment. 

Assumpsit.  The  declaration  stated,  that  in  consideration  that  the  plaintiff  for 
the  accommodation,  and  at  the  request  of  the  defendants,  would  accept  a  certain 
bill  of  exchange  drawn  by  the  defendants  on  the  plaintiff,  (and  whereby  the 
defendants  required  the  plaintiff,  four  months  after  the  date  thereof,  to  pay  to 
their  order,  1021/.  68.  6a.,)  and  would  deliver  the  same  so  accepted  to  the 
defendants,  in  order  that  the  defendants  might  negotiate  the  same  for  their  own 
use  and  benefit;  the  defendants  undertook  to  provide  the  plaintiff  with  money 
for  the  payment  thereof,  when  the  same  should  become  due  and  payable.  The 
plaintiff  then  averred,  that  he,  confiding  in  that  promise,  did  accept  the  bill  and 
deliver  the  same  so  accepted  to  the  defendants  for  the  purpose  aforesaid;  and 
tliat,  although  the  bill  so  accepted,  was  afterwards  negotiated  by  the  defendants 
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for  their  own  use  and  benefit,  and  the  same  had  long  since  become  due,  yet  the 
defendants  did  not  provide  the  plaintiff  with  money  for  the  bill,  in  consequence 
whereof,  the  plaintiff  at  the  time  when  the  bill  became  due,  being  wholly 
,--.,   unprovided  with  the  *means  of  paying  the  same,  was  sued  by  the 

-'  holders  thereof,  in  an  action  brought  against  him  as  the  acceptor  of  tiie 
bill,  and  was  obliged  to  pay  the  sum  of  30/.  for  the  costs  in  defending  such 
action,  and,  having  no  sufficient  defence  thereto,  was  obliged  to  give  a  cognovit 
to  confess  the  action  ;  and  that  afterwards,  and  when  the  amount  of  the  bill  of 
exchange  and  interest  became  due  and  payable  according  to  the  tenor  and  effect 
of  the  cognovity  being  unable  to  pay  the  same,  he  was  obliged  to  sell  and  convey 
to  one  Andrew  Burt  his  estate  and  interest  in  a  certain  wharf  and  premises 
situate  in  the  parish  of  Saint  Mary  Rotherhilhe,  in  the  county  of  Surry,  for 
the  purpose  of  procuring  the  means  of  paying  the  amount  of  the  money  due 
upon  the  bill,  by  reason  whereof,  the  plaintiff  had  not  only  been  put  to  great 
expeuce,  but  had  suffered  under  great  anxiety  of  mind,  and  had  been  greatly 
injured  in  his  circumstances  and  credit,  and  greatly  damnified  by  reason  of  his 
having  been  obliged  to  sell  and  dispose  of  his  wharf  and  premises.  The 
defendants  pleaded  the  general  issue  and  their  bankruptcy,  and,  in  their  third 
plea,  (after  stating  the  fact  of  their  trading,  the  petitioning  creditor's  debt,  the 
issuing  of  a  commission  of  bankrupt,  under  which  they  were  duly  declared 
bankrupts,  the  publication  of  notice  of  the  commission  in  the  London  Gazette, 
the  surrender  of  the  defendants,  and  that  the  defendants,  afterwards,  duly 
obtained  their  certificates  under  the  commission,  which  certificates  afterwards, 
and  after  the  commencement  of  the  suit,  were  duly  allowed  and  confirmed  by 
the  then  Lord  Chancellor ;)  averred,  that  before  the  issuing  of  the  commission 
of  banknipt,  and  also  before  the  defendants  had  committed  any  act  of  bank- 
ruptcy, the  plaintiff  had  become  and  was  liable  for  a  debt  of  the  defendants, 
upon  and  by  reason  of  the  bill  of  exchange  in  the  declaration  mentioned,  and 
which  bill  had  been  drawn  by  the  defendants,  and  accepted  by  the  plaintiff  for 
fmM-}   ^^^^^  accommodation,  and  had  been  negotiated  *by  the  defendants,  and,  at 

-^  the  time  of  the  issuing  of  the  commission,  remained  in  the  hands  of 
divers  persons,  being  creditors  of  the  defendants.  And  that  afterwards,  and 
before  any  dividend  had  been  made  under  the  commission,  the  plaintiff,  so 
being  liable  after  the  issuing  of  the  commission,  paid  the  debt  for  which  he  was 
so  liable  to  the  holder  of  the  bill  of  exchange;  and  that  the  creditors,  who  had 
not  proved  their  debts  under  the  commission,  could,  and  yet  might  receive  under 
the  commission,  a  dividend  equal  in  proportion  to  their  debts,  without  disturb- 
ing any  dividends  already  made  under  the  commission. 

To  this  plea  the  plaintiff  demurred,  and  assigned  for  cause,  first,  that  it  did 
not  appear  with  sufficient  certainty  by  the  plea,  that  the  cause  of  action  in  the 
declaration  mentioned,  was  a  debt  capable  of  being  proved  by  the  plaintiff,  as  a 
creditor  of  the  defendants  under  the  commission ;  and,  secondly,  that  it  did  not 
appear  that  the  cause  of  action  in  the  declaration  mentioned,  being,  as  therein 
stated,  uncertain  and  unliquidated  damages,  could  have  been  proved  by  the 
plaintiff  as  a  debt  under  the  commission  of  bankrupt. 

Lens,  Serjt.,  in  support  of  the  demurrer.  This  is  not  the  ordinary  case  of 
an  acceptor  of  a  bill,  who,  on  having  paid  it,  has  a  right  to  recover  from  the 
other  parties  to  the  bill :  but  this  action  is  framed  on  the  breach  of  a  specific 
contract  to  provide  the  money,  not  for  mere  non-payment.  If  this  be  the  case, 
the  sum  alleged  to  be  due  cannot  be  proved  as  a  debt  under  the  commission, 
but  is  in  the  nature  of  special  dam:iges  ;  and  the  plaintiff  is  not  a  surety  within 
,..«.,    Stat.  49  G.  .3.  c.  121.t     That  statute  can  only  apply  to  such  debts  "^and 

-l   obligations  as  the  law  itself  would  raise.     The  plaintiff  may  never  have 

t  **In  all  cases  of  commissions  of  bankrupt  already  issued,  under  which  no  dividend  ha^ 
yet  been  made,  or  under  which  the  creditors,  who  have  not  proved,  can  receive  a  dividend 
equal  in  proportion  to  (heir  respective  debts,  without  disturbing  any  dividend  already 
made,  ami  inali  cases  of  commissions  of  bankrupts  hereafter  to  be  issued,  where,  at  the 
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paid  the  debt ;  he  may  never  be  able  to  pay  it :  but  he  has  still  sustained  injury 
by  the  breach  of  a  special  contract,  and  incurred  a  liability,  for  which  his  remedy 
is  by  action.  To  bring  himself  within  the  statute,  he  must  have  actually  paid 
the  debt  out  of  his  own  funds  ;  but  in  this  case  he  is  to  be  supplied  with  money 
by  another  to  pay  it.  [Dallas^  *C.  J.  That  arjiument  would  apply  to  p-e^ 
every  case  of  accommodation  bills.  Park^  J.  Suppose  an  acceptor  of  *■ 
an  accommodation  bill,  the  drawers  of  which  have  become  bankrupts,  had  borne 
the  brunl  of  an  action,  and  incurved  great  costs;  the  commissioners  would  never 
permit  him  to  prove  for  those  costs,  but  only  for  the  sum  which  he  had  actually 
paid.]  It  makes  a  material  dilllerence  if  an  acceptor  accept  a  bill  for  a  drawer, 
knowing  that  he  is  solvent,  and  the  drawer  enters  into  a  special  agreement  with 
the  acceptor,  that  he,  the  acceptor,  shall  have  no  occasicm  to  advance  money 
for  the  acceptance,  but  shall  be  provided  with  funds  by  the  drawer.  [Park^  J. 
The  words  of  the  statute  are  not  merely  "  where  any  person  shall  be  surety 
for,"  the  words  immediately  following  those  I  have  quoted  are,  •*  or  liable  to 
any  debt  of  the  bankrupt.*']  This  never  was  a  debt  of  the  drawers ;  it  cannot 
become  such  a  debt  until  after  the  acceptor  has  failed  to  pay  his  acceptance :  if, 
therefore,  the  acceptor  pays  this  bill,  he  will  pay  his  own  debt,  and  not  that  of 
the  drawers.  The  plaintiff  here  has  taken  a  special  agreement  for  his  security, 
has  declared  on  that  security,  and  cannot  avail  himself  of  the  statute. 

Copley t  Serjt.,  contra^  relied  on  Stedman  v.  Mariinnant,  J  3  East,  427,  as 
in  point. 

Lens,  being  heard  in  reply  upon  the  case  cited,  observed  that  the  judgment 
of  the  court  there  proceeded  on  the  ground,  that  the  second  acceptance  was  a 
new  security  for  a  prior  debt,  and  that  in  paying  the  second  bill,  the  acceptor 
was  only  paying  the  same  debt  which  he  was  liable  to  pay  upon  the  liret 
bill.  The  action  in  that  case  was  for  money  had  and  received,  the  r«r.cc 
acceptor  *had  paid  the  bill,  and  the  point  now  before  the  court  did  not  ^ 
arise. 

Dallas,  C.  J.  If  one  man  accept  a  bill  for  the  accommodation  of  another, 
and  the  party  accommodated  undertake  to  provide  money  for  it  when  it  becomes 
due,  and  fail  to  make  such  provision,  though  all  this  happen  before  the  bank- 
ruptcy, and  the  acceptor  pay  the  bill  after  the  bankruptcy,  and  though  there  be 
no  counter  bill  for  security ;  the  acceptor  who  pays  is  such  a  surety,  that  he 
may  claim  the  benefit  of  tlie  stat.  49  G.  3.  c.  121.  8.  8. 

This  is  a  remedial  law  in  aid  of  the  bankrupt,  and,  if  any  man  shall  pay, 
after  the  commission  or  before,  any  debt  for  which  he  has  rendered  himself 
liable  before,  he  shall  be  permitted  to  prove  under  the  commission.     Here,  the 

time  of  issuing  the  coniinission,  any  person  shall  be  surety  for  or  be  liable  for  any  debt 
of  the  bankrupt,  it  shall  be  lawful  for  such  surety  or  person  iiahlep  if  he  thall  have  paid 
the  debt,  or  any  part  thereof  in  discharge  of  the  whfile  debt,  althouo:h  he  may  h«ive  paid 
the  same  after  the  commission  shall  have  issued,  and  the  creditor  shall  have  proved  his  debt 
under  the  commission  to  stand  in  the  place  of  the  creditor  as  to  the  dividends  upon  such 

f)ro()f;  and  when  the  creditor  shall  not  have  proved  under  the  commission,  it  shall  be 
awful  for  such  surely,  or  person  liable  to  prove  his  demand  in  respect  of  such  payment  rs 
a  debt  under  the  commission,  not  disturbing  the  former  dividends,  and  to  receive  a  dividend 
or  dividends  proporiionably  with  the  other  creditors  taking  the  benefit  of  such  commission, 
notwithstanding  such  person  may  have  become  suretvor  liable  for  the  debt  of  ihe  bankrupt 
ofter  an  act  of  btmkruptcy  had  been  committed  by  such  bankrupt ;  provided  that  such  person 
bad  not  at  the  time  when  he  became  such  surety,  or  when  he  so  became  liable  for  the  debt  of 
such  bankrupt,  notice  of  any  act  of  bankruptcy  by  such  bankrupt  committed,  or  that  he  was 
insolvent,  or  had  stopped  payment ;  provided  always  that  the  issuing  a  commission  of  bank- 
rupt, although  such  commission  shall  afterwards  be  superseded,  shall  be  deemed  such  notice: 
and  every  person  against  whom  any  such  commission  of  bankrupt  has  been  or  shall  be 
awarded,  and  who  has  obtained  or  shall  obtain  his  certificate,  shall  be  discharged,  of  all 
demands  at  the  suit  of  every  such  person,  having  so  paid,  or  being  hereby  unable  to  prove 
as  aforesaid,  or  to  stand  in  the  place  of  such  creditor  as  aforesaid  with  regard  to  his  debt 
in  respect  of  such  suretyship  or  liability,  in  like  manner,  to  all  intents  and  purposes,  as 
if  such  person  had  been  a  creditor  before  the  bankruptcy  of  the  bankrupt  for  the  whole  of 
the  debt,  in  respect  of  which  he  was  surety,  or  was  so  liable  as  aforesaid."  49  G.  3.  c. 
121.  i.  6 
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plaintifT  was  a  surety  before  the  bankruptcy ;  and  having  reduced  the  damages 
to  a  certainty  by  payment  after  the  bankruptcy,  he  may  now  come  in  and  avail 
himself  of  the  remedy  which  is  to  be  found  in  the  statute. 

Park,  J.  This  statute  was  passed  for  the  relief  of  bankrupts :  for  it  was 
thought  very  hard,  that  their  bankruptcy  should  not  discharge  them  from  those 
sums  which  were  paid  on  their  behalf,  and  so  became  debts,  in  point  of  fact,  due 
after  their  bankruptcy.  The  Court  of  King^s  Bench  in  Siedman  v.  Marlinnantj 
tixik  no  notice  of  any  ditference  as  to  the  form  of  action;  an  argument  which 
has  been  pressed  on  us  to-day,  but  in  which  I  cannot  at  all  concur.  In  the 
ease  of  every  accommodation  bill,  there  is,  and  always  has  been,  from  the  time 
when  the  practice  was  first  resorted  to,  an  express  promise  to  provide  the 
money  for  talking  up  the  bill. 

^^.pi  *BuRRouou,  J.  If  it  had  not  been  for  the  case  of  Stedman  v.  Mar* 
-I  tinnantj  I  should  have  thought  that  the  law  was  very  strongly  with  the 
plaintiff.  But,  after  the  decision  in  that  case,  which  is  not  distinguishable  from 
that  now  before  us,  I  must  hold  a  different  opinion ;  and  I,  therefore,  concur 
with  my  learned  brothers.  As  to  the  arguments  raised  on  the  difference  of  the 
form  of  action,  it  is  only  necessary  to  observe,  that  the  difference  of  the  form 
of  action  cannot  alter  the  law  in  this  case,  which  is  the  case  of  every  accom- 
modation bill. 

Judgment  for  the  defendants.! 

t  iVo/e.    See  the  judgment  in  this  case  affirmed,  in  error,  in  K.  6.,  Z  B.  ^  A,  13.    [See 
also  2  Maalc  &  Selw.  195,  Wood  v.  J)odg»on.] 


BIRD,  Demandant;  QUILTER,  Tenant;  TINDAL,  Vouchee. 

Demandant's  name  changed  in  a  recovery,  without  affidavit  of  intention  or  identity  of  the 

party  or  premises. 

Is  this  recovery  the  demandant  on  the  record  was  Thomas  Bird, 
Copley,  Serjt.,  moved  to  amend  it  by  substituting  the  name  of  James  Bird 
as  tlie  demandant;  and,  upon  his  reading  a  deed  to  lead  the  uses  of  a  recovery, 
to  which  deed  James  Bird  was  a  party,  without  more,  the  court  allowed  the 
amendment. 

Hat. 


«557]  *EDELSTEN  et  al.  v.  ADAMS. 

[2  Moore  610.  S.  C] 

A  friend  of  the  defendant  deposited  with  the  sheriff  on  the  defendant's  arrest,  a  sum  in 
lieu  of  bail  under  statute  43  G.  3.  c.  46.  s.  2.    Bail  was  afterwards  put  in,  and  the  defend- 
ant,  who  had  become  a  bankrupt  ofter  the  money  had  been  deposited,  surrendered  iu 
their  discbarse.    The  court  held  themselves  bound  by  the  statute  to  order  the  repay 
ment  of  the  deposit  to  the  defendant. 

CoPLET,  Serjt.,  on  a  former  day,  had  obtained  a  rule  nisi  that  the  sum  of 
95/.,  which  had  been  deposited  on  the  behalf  of  the  defendant  with  the  sherilfM 
of  London  at  the  time  of  his  arrest,  and  by  them  paid  into  the  hands  of  tho 
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•  prothonotaries  of  this  court,  might  be  restored  to  the  defendant  or  his  attorney, 
pursuant  to  the  act  43  G,  3.  c.  40.  a.  2,  bail  having  been  put  in,  and  the 
defendant  having  surrendered  liimsclf  in  discharge  of  such  bail,  on  an  affidavit 
^vhich  stated  that  Hammack  paid  the  sum  into  the  hands  of  the  sheriffs  on  the 
defendant's  arrest,  in  lieu  of  bail,  and  the  other  facts  mentioned  in  the  rule. 

Best,  Seijt.,  now  put  in  an  affidavit,  which  stated  that,  since  the  money  had 
been  so  paid,  the  defendant  had  become  a  bankrupt;  and  showed  for  cause 
against  the  rule,  first,  that  under  the  stat.  43  G,  3.  c.  46,  it  was  necessary  not 
only  that  bail  should  be  put  in,  but  perfected ;  secondly,  that  the  nde  should 
have  been  framed  for  the  paying  back  of  the  money  to  Hammack^  who  had 
advanced  it,  and  not  to  the  defendant  or  his  attorney ;  and,  thirdly,  that  the 
defendant  having  become  bankrupt,  the  money,  if  it  could  have  been  considered 
his  before  the  bankruptcy,  was  now  become  the  property  of  his  assignees. 
Under  these  circumstances.  Best  contended  that  the  court  had  no  jurisdiction 
to  order  the  money  to  be  paid  to  the  defendant. 

Copley,  in  support  of  his  rule,  relied  on  the  cases  of  Harford  v.  Harris^ 
Ante,  iv.  660,  and  Chadwick  v.  Battye^  3  M.  &  S.  283,  observing  *that  r«eeg 
ihe  money  had  been  merely  lodged  conditionally  for  the  appearance  of  ^ 
the  defendant,  and  that  the  condition  had  been  fulfilled;  that  the  money  was 
lodged  by  Hammack^  and  never  reduced  into  possession  by  the  defendant,  and 
could  not,  therefore,  be  the  property  of  the  assignees;  and  that  there  was  nothing 
in  this  case  to  take  it  out  of  the  ordinary  course  of  similar  applications,  or  the 
operation  of  the  statute. 

Dallas,  C.  J.  Before  the  statute  of  the  43  G.  3.  c.  46,  the  court  could  not 
hive  entertained  the  present  application.  Our  authority  in  cases  of  this  descrip- 
tion is  derived  entirely  from  that  act;  and  the  question  will  be,  whether,  under 
that  act,  we  have  any  general  equitable  jurisdiction,  or  whether  we  have  any 
thing  more  than  a  legal  jurisdiction.  (Here  his  lordship  read  the  second  section 
of  the  act.)  I  can  find  no  latitude  of  discretion  here:  the  act  peremptorily  says 
that  the  money  deposited  shall  be  repaid  to  the  defendant.  I  am  of  opinion 
that  we  cannot,  in  a  case  of  this  description,  go  into  a  collateral  trial  of  the  con- 
flicting interests  of  the  different  parties ;  an  inconvenience  which  would  assur- 
edly frequently  arise  if  we  were  to  depart  from  the  plain  specific  direction  of 
the  statute.  Into  the  supposed  claims  of  the  assignees,  or  the  person  who  paid 
the  money,  I  do  not,  therefore,  now  inquire ;  nor  has  any  case  been  cited  to  us 
in  which  the  ordinary  course  of  proceeding  prescribed  by  the  statute  has  ever 
been  infringed.  Looking,  therefore,  to  the  plain  direction  of  this  statute,  I  feel 
that  we  are  bound  to  order  the  money  to  be  paid  over  to  the  defendant 

Park,  J.  My  brother  Beat^  wishes  us,  upon  this  ordinary  application,  to 
discuss  the  relative  rights  of  no  less  than  three  parties ;  namely,  the  rights  of 
Hammack,  *who  paid  the  money,  the  rights  of  the  bankrupt,  and  tiie  r^ecQ 
rights  of  the  assignees  of  the  bankrupt.  Into  these  relative  rights  I  am  *- 
of  opinion  that  we  cannot  enquire.  We  are  bound  by  the  statute ;  and  that 
directs  the  repayment,  of  the  money  deposited,  to  the  defendant. 

BvRRODOH,  J.f  concurred. 

Rule  absolute. 
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BROWNE,  Clerk,  v.  RAMSDEN,  D.  D. 

[2  Moore.  612.    S.  C] 

In  an  action  for  dilapidations  by  a  vicar  against  his  predecessor,  the  plainaff  declared  that 
the  defendant  was  seised  of  the  premises  in  question  in  right  ot  his  vicarage.  The  prem- 
ises were  copyhold,  and  ^ere  devised  to  the  master  and  senior  fellows  ot  Trinity  col- 
lege, Cambridge,  in  trust,  to  permit  the  vicar  for  the  time  being  to  receive  the  rents  and* 
profits  (the  charges  to  the  lord,  and  expenses  for  necessary  reparations,  being  first  de- 
ducted :)  held,  that,  as  there  was  no  seisin  in  the  vicar,  the  plaintiff  could  not  maintain 
this  action. 

The  plaintifT  declared,  that  by  the  law  and  custom  of  England^  rectors  and 
Ticars  for  the  time  being  are  bound  to  repair,  support,  and  sustain  all  the  houses, 
buildings,  and  tenements  belonging  to  their  respective  rectories  and  vicarages, 
and  to  leave  the  same  so  supported  and  sustained  to  their  successors ;  and  that 
in  default,  they  are  bound  to  satisfy  so  much  as  shall  be  expended  for  the  neces- 
sary repairing  of  such  houses,  &c. ;  and  then  averred,  that  the  defendant  was 
vicar  of  Chesterton,  and  was  seised,  in  the  right  of  the  vicarage,  (which  was 
above  the  yearly  value  of  8/.)  of  and  in  a  certain  messuage  called  The  Vicarage- 
ftowte,  together  with  stables,  &c.  &c,  and  appurtenances,  and  also  of  two  other 
houses,  two  cottages,  &c,  &c.,  and  glebe  lands,  situate  at  Chesterton,  The 
plainiifT  then  averred,  that  the  defendant  had  accepted  another  benefice,  and  had 
*&R(f}  ^^^^  inducted  into  possession  thereof;  and  that  the  plaintiff  ^was  pre- 
-J  sented  to  and  duly  inducted  into  the  vicarage  of  Chesterton ;  and  that 
the  vicarage-house,  stables,  &c.,  and  the  two  other  houses,  &c.,  of  which  the 
plaintifT  was  seised  in  right  of  the  vicarage,  were  very  ruinous  and  in  decay,  for 
want  of  necessary  repairs ;  and  that  it  was  necessary  to  lay  out  the  sum  of 
2000/.  in  repairing  the  same  ;  of  which  the  plaintifT  gave  the  defendant  notice, 
and  demanded  the  same,  but  that  the  defendant  refused  to  pay  the  same. 
Second  count,  for  committing  waste,  by  pulling  down  certain  rooms  of  the  vicar- 
age-house, and  pulling  down  the  cottages,  &c. 

The  defendant  suffered  judgment  by  default  as  to  the  repairs  of  the  vicarage- 
house,  together  with  the  stables,  &c.,  and  the  glebe  lands ;  but  pleaded  not 
guilty  as  to  the  charges  concerning  the  residue  of  the  premises. 

At  the  trial  before  Ellenborough,  C.  J.,  at  the  last  Cambridgey  Lent  assizes, 
a  verdict  was  entered  for  the  plaintiff  for  2000/.  damages,  and  40^.  costs,  subject 
to  a  reference,  with  liberty  to  the  arbitrator  to  put  any  question  of  law  which 
might  arise  on  his  award,  for  the  opinion  of  the  court. 

The  arbitrator  taxed  the  damages  sustained  by  the  plaintiff,  as  far  as  the 
same  related  to  the  messuage  called  7^he  Vicarage-house,  together  with  the 
stables,  barns,  coach-house,  and  other  outhouses  and  gardens,  and  the  glebe  land 
in  the  declaration  mentioned,  and  as  to  which  the  defendant  had  suffered  judg- 
ment by  default,  at  the  sum  of  400/.;  and,  as  to  the  residue  of  the  matters  con- 
tained in  the  declaration,  to  which  the  defendant  pleaded  that  he  was  not  guilty, 
and  whereon  issue  was  joined,  he  found  that  the  same  related  to  customary 
lands  and  tenements  holden  of  the  lord  of  the  manor  of  Chesterton,  by  copy  of 
court-roll,  and  formerly  the  estate  of  John  Furthoe,  M.  D.,  deceased,  who  by 
nis  will  in  writing,  dated  the  22d  o(  January,  1633,  gave  and  devised  unto  the 
^  -.  then  master  and  eight  senior  fellows  of  Trinity  *college,  Cambridge, 
J  by  name,  their  heirs  and  assigns  for  ever,  the  last-mentioned  lands  and 
tenements,  in  trust,  that  they  the  said  surrenderees,  their  heirs  and  assigns, 
should  permit  and  suffer  the  vicar  of  Chesterton,  for  the  time  being  to  take  and 
receive  from  time  to  time  all  the  clear  rents,  issues,  and  profits  which  should  or 
might  grow  or  arise  out  of  the  said  copyhold  premises  (the  charges  which 
should  at  any  time  thereafter  happen,  either  in  the  discharging  of  the  duties 
which  should  thereafter  accrue  to  the  lord  of  the  said  manor  in  respect  of  the 
Topyhold,  or  which  should  be  expended  in  or  about  the  necessary  reparations 
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and  bettering  of  the  same,  being  first  deducted  ;)  and  with  this  further  trust  and 
confidence  in  the  said  surrenderees,  their  heirs  and  assigns,  that  the  survivors 
of  the  surrenderees,  when  all  but  two  of  them  should  be  dead,  should  surrender 
the  copyhold  lands  and  premises,  with  their  appurtenances,  de  novo,  to  the  use 
of  such  person  and  persons  as  should  then  be  master  of  Trinity ,  college  afore- 
said, and  the  eight  senior  fellows  of  the  said  college,  their  heirs  and  assigns, 
upon  the  like  trust  and  confidence  in  them  reposed,  and  their  heirs,  for  the  good 
and  benefit  of  the  vicar  of  Chesterton,  for  the  time  being,  as  above  expressed. 

The  arbitrator  further  found,  that  at  the  court-leet  of  the  lord  of  the  said 
manor,  holden  at  Chesterton,  on  the  8th  of  Alay,  1797,  Richard  Newton,  clerk, 
then  sole  surviving  surrenderee  of  the  last-mentioned  lands  and  tenements,  duly 
surrendered  all  the  last-mentioned  lands  and  tenements  to  the  use  of  the  then 
master  and  eight  senior  fellows  of  Trinity  college,  their  heirs  and  assigns  for 
ever,  upon  trust  for,  and  the  use  and  benefit  of,  the  vicar  of  Chesterton^  and  his 
successors,  vicars  of  Chesterton,  for  the  time  being,  pursuant  to  the  will  of 
John  Furthoe  ;  and  that  the  lord,  in  due  form  of  law,  granted  and  delivered 
seisin  thereof  to  the  last-named  surrenderees,  *their  heirs  and  assigns  r«e^o 
for  ever,  according  to  the  effect  of  the  surrender,  and  upon  the  trusts  ^ 
therein  mentioned.  The  arbitrator  then  found,  that  the  defendant  had  been  in 
possession  of  the  last-mentioned  premises,  and  in  receipt  of  the  jents  and  profits 
accruing  from  the  same ;  but  that  no  surrenderor  conveyance  thereof  had  since 
been  made  to  him  or  to  any  other  person :  whereupon  he  awarded,  that  the 
defendant  was  not  seised,  and  that  the  plaintiff  had  no  ground  of  action  to 
recover  against  the  defendant  on  account  of  the  last-mentioned  premises,  with 
leave  for  the  plaintifif  to  apply  to  this  court ;  and  if  this  court  should  be  of 
opinion  that  the  plaintifif  had  good  ground  of  action  against  the  defendant,  under 
the  declaration,  he  then  awarded,  that  the  defendant  should  pay  to  tlie  plaintiff 
the  sum  of  220/.,  for  the  daYnages  by  him  sustained  in  respect  of  the  last-men- 
tioned premises,  within  one  month  after  the  giving  of  such  opinion,  in  the  hall 
of  Trinity  college,  and  that  the  costs  of  such  application  should  be  in  the  dis- 
cretion of  the  court;  and  also  the  sum  of  460/.,  together  with  the  costs  of  the 
cause,  within  a  month  after  the  same  should  have  been  taxed  by  the  proper 
officer  of  the  court,  &c. 

In  the  last  term, 

Blosset,  Scrjt.,  had  obtained  a  rule  nisi  that  the  plaintiff  should  be  at  liberty 
to  enter  up  final  judgment  upon  the  verdict  obtained  by  him  for  220/.  upon  the 
case  stated  in  the  award,  in  addition  to  the  sum  of  460/.  and  costs  thereby 
awarded. 

Copley,  Serjt.,  (with  whom  was  Lens,  Serjt.,)  showed  cause  against  the  rule. 
It  is  a  clear  principle  of  law  that  the  action  for  dilapidations,  which  lies  only  at 
common  law,  does  not  lie  unless  the  vicar  is  seised  in  right  of  the  vicarage. 
It  is  impossible  that  the  vicar  in  this  case  could  be  seised ;  for  the  trustees  must 
continue  to  'hold  the  estate,  having  two  important  duties  to  perform;  r^gno 
first,  to  deduct  the  lord's  charges  and  claims,  for  which,  being  the  lord's  ^ 
tenants  on  the  rolls,  they  are  themselves  liable ;  and,  secondly,  to  see  that  tlie 
premises  are  from  time  to  time  kept  in  repair;  which  purposes  they  are  to 
make  a  deduction  out  of  the  rents  and  profits  of  the  estate,  Jones  v.  Say  and 
Seal,  1  £q.  Ab.  383.  c.  4.  If  the  seisin  is  not  in  the  vicar,  there  is  a  variance 
between  the  title  declared  on  and  that  stated  in  the  case,  and  the  variance  is  sub- 
stantial, not  formal.  It  b  clear  that  the  statute  of  uses  does  not  apply  to  copy- 
hold premises :  it  cannot  be  said,  therefore,  that  the  vicar  is  seised  in  right  of 
the  church.  The  bishop  could  not  have  sequestered  this  estate,  for  it  is  vested 
in  the  trustees.  But  the  church  is  not  without  a  remedy.  The  trustees  are 
liable  to  a  bill  in  equity  to  compel  them  to  execute  their  trust,  if  they  neglect  to 
repair.  The  case  of  fVright  v.  Stnythies,  10  East,  409,  is  strong  for  the 
defendant:  in  that  case  there  had  been  a  successive  possession  for  fiUy  years; 
but  it  not  having  been  proved  that  the  vicar  was  seised  in  right  of  his  vicarage, 
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It  was  Iield  that  the  action  for  dilapidations  could  not  he  maintained.  [Dallas^ 
C.  J«  It  is  clear  that  this  could  not  be  a  use  executed.  The  trustees  have 
specific  duties  to  perform.] 

Bloitsety  contra.  Admitting  that  this  was  not  a  use  executed,  and  that  the 
le*ral  estate  was  in  the  trustees,  who  had  duties  to  perform,  it  is  entirely  new 
for  a  rector  sued  for  dilapidations  to  rest  his  defence  on  tlie  fact  that  he  had  no 
legal  estate  in  the  premises.  How  land  or  houses  ever  became  annexed  to 
ecclesiastical  preferments,  and  what  is  the  nature  of  their  connexion,  is  very 
obscure.  Much  of  the  ecclesiastical  properly  in  this  country  is  either  trust 
♦"fill  P^'^P^'^V  ^^  copyhold;  of  which,  therefore,  *the  incumbent  cannot  be 
-'  said  to  be  seised.  The  declaration  truly  states,  that  rectors  and  vicars 
are  bound  to  repair  all  houses  and  buildings  of  and  belonging  to  their  rectories. 
Wright  V.  Smytliies^  is  with  the  plaintiff  rather  than  with  the  defendant.  In 
that  action  for  dilapidations,  seisin  of  the  defendants  was  alleged :  the  devise 
was  to  trustees,  but  it  was  since  the  mortmain  act ;  9  G,  2,  and  the  defence 
was  that  it  came  within  that  act,  not  that  the  defendants  were  not  seised.  [Bur- 
rough,  J.  Then  that  case,  as  applied  to  this,  cannot  be  much  authority  either 
way.  Dallas,  C.  J.  I  am  afraid  that  you  cannot  in  any  way  make  out  that 
the  vicar  was  seised.  In  the  hrst  place,  the  statute  of  uses  does  not  apply  to 
copyholds ;  and,  secondly,  even  if  these  premises  were  freehold,  the  seisin 
would  be  in  the  trustees,  not  in  the  cesfui  que  use.]  The  defendant  has  received 
and  spent  the  rents  and  profits;  it  is  not,  therefore,  for  him  to  say  that  the  trus- 
tees are  bound  to  repair.  He  is  liable  to  his  successor  for  the  repairs,  and  the 
court  will  not  enquire  into  the  nature  of  the  title. 

Dallas,  C.  J.  The  lands  in  question,  originally  copyhold,  were  devised  in 
the  year  1632  to  the  master  and  fellows  of  Trinity  college,  in  trust  to  receive 
and  pay  over  the  rents  and  profits  to  the  vicar  of  Chesterton  (the  charges  which 
should  happen  in  discharging  the  duties  which  should  thereafter  accrue  to  the 
lord,  or  which  should  be  expended  in  the  necessary  reparations,  being  first 
deducted.)  The  declaration  avers,  that  the  vicar  was  seised  of  these  lauds  in 
right  of  his  vicarage;  and  to  support  this  allegation,  a  legal  seisin  must  be 
shown.  But  copyholds  are  not  within  the  statute  ;  and  if  they  were,  the  trus- 
tees in  this  case  have  specific  duties  to  perform,  so  that  the  use  could  not  have 
y.p.-,  been  executed.  *The  allegation,  therefore,  that  the  vicar  is  seised,  is 
^  not  proved,  and  I  am  of  opinion  that  the  plaintiff  is  not  entitled  to 
recover. 

Park,  J.  The  arbitrator  has  given  the  amount  of  the  dilapidations  of  the 
ancient  church  property;  so  that  our  judgment  will  not  relieve  the  vicar  from 
repairs  which  may  be  necessary  to  tiie  same.  But  the  premises  which  form 
the  more  immediate  subject  of  this  discussion  were  devised  in  more  recent 
times,  and  in  a  very  particular  manner.  The  trustees,  to  whom  they  are 
devised  in  trust  to  pay  over  the  rents  and  profits  to  the  vicar  of  Chesterton,  are 
subjected,  before  such  payment,  to  provide  for  the  charges  which  may  be  due 
to  the  lord,  and  which  may  be  called  for  on  account  of  necessary  repairs.  I  am 
of  opinion,  therefore,  that  in  this  case  the  common  law  obligation  on  the  vicar  does 
not  attach,  the  donor  of  the  premises  in  question  having  distinctly  provided  for 
the  necessary  repairs  in  another  way. 

BuRROUGH,  J.  In  order  to  enable  the  plaintiff  to  support  the  present  action, 
it  is  necessary  that  he  should  establish  a  seisin  by  the  vicar.  In  this  he  has 
completely  failed ;  for  it  is  clear  from  the  case  stated  in  the  award,  first,  that 
the  estate  in  question  was  copyhold ;  and  secondly,  that  it  was  the  estate  of  the 
trustees.     I  am  clearly  of  opinion  that  the  plaintiff  is  not  entitled  to  recover. 

Rule  discharged. 
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*ALLEN  V.  WALDEGIUVE. 

[2  Moore  621.  S.  C] 

An  act  of  parliament  empowered  justices  in  quarter  sessions  assembled,  or  at  onv  odjourn- 
meni  of  the  same,  to  build,  or  order  to  be  built,  a  bridge,  and  enacted  thai  they  might 
conti'act  for  the  buildins  of  the  same;  and  tliat  every  contractor  for  such  work  should 
give  sufficient  security  Tor  the  due  performance  of  his  contract  to  the  clerk  of  the  peace; 
and  that  the  said  justices  at  any  general  quarter  sessions,  or  adjournment  of  the  same, 
might  appoint  such  of  the  justices  as  they  should  think  til  to  superintend  the  building, 
&c.  The  expenses  were  to  be  provided  for  out  of  the  county  rate  ;  and  it  was  enacted 
that,  in  all  actions  or  proceedings  at  law,  the  said  justices  might  sue  or  be  sued  in  the 
name  of  the  clerk  of  the  peace :  and  that  no  ac'.ion  should  abate  by  the  death  of  any 
such  clerk,  but  that  the  clerk  ot  the  peace  for  the  time  being  should  always  be  deemed 
the  plaintiff,  &c.,  defendant,  or  respondent,  in  a!l  such  actions,  &c.,  or  proceedings  at 
law  respectively  ;  and  it  was  provided  that  every  such  clerk  of  the  peace  should  be  reim- 
bursed all  damages,  &c.,  and  expenses  which  he  should  have  paid,  or  be  subject  or 
liable  to  on  account  thereof,  out  ot  the  money  to  be  raised  by  virtue  of  the  act.  The 
plaintiff  covenanted  with  the  defendants,  who  were  the  superintending  justices,  and 
were  described  in  the  indenture  as  the  niojor  part  of  the  justices  assembled  ot  the  gene- 
ral quarter  sessions,  to  build  the  brido^e;  and  the  defendants  covented,  that  they,  or  the 
treasurer  for  the  county,  should  pay  him  a  certain  sum  by  instalments.  The  plaintiff 
having  declared  in  covenant  against  the  defendants  for  the  non-payment  of  two  instal- 
ments: Held,  that  the  defendants  were  not  liable;  and  that  the  remedy  given  by  the 
statute  was  against  the  clerk  of  the  peace. 

Covenant,  venue  LondonA  Tlie  action  was  brought  on  certain  articles  of 
agreement  under  seal,  entered  into  and  made  between  the  plaintiff  of  the  one 
part,  and  the  defendants,  and  Lord  St,  John^  whom  the  defendants  had  survived, 
of  the  other  part;  the  defendants  and  Lord  St,  John  being  therein  described  as 
the  major  part  of  the  justices  of  the  peace,  acting  in  and  for  the  county  of 
Bedford^  assembled  at  the  general  quarter  sessions  of  the  peace  for  the  county 
of  Bedford,  held  by  adjournment  as  therein  mentioned;  whereby,  (after  reciting 
that  the  justices  of  the  peace  acting  for  the  said  county  o{  Bedford,  by  virtue  of 
the  directions,  powers,  and  authorities  given  to  and  vested  in  them  by  an  act 
passed  in  the  then  last  session  of  parliament,  intituled  *^*  An  act  for  r«-^~ 
rebuilding  TtmpHford,  bridge,  in  the  county  of  Bedford,''^  having  deter-  ^ 
mined  on  erecting  a  substantial  stone  bridge  across  the  river  Oust,  at  Temps* 
ford  aforesaid,  did  cause  public  notice  to  be  given,  that  plans,  specifications, 
estimates,  and  proposals  for  building  such  bridge,  would  be  received  at  the  office 
uf  the  clerk  of  the  pence,  on  or  before  the  5th  day  of  July  then  last ;  and  that 
it  was  by  the  same  notice  desired,  that  the  persons  delivering  in  such  plans,  &c., 
would  state  die  terms  upon  which  they  would  be  willing  to  contract  for  per- 
forming the  works ;  and  reciting  that  the  said  justices  having  attentively  examined 
and  considered  the  various  plans,  &c.,  delivered,  did  approve  the  designs,  plans, 
and  specifications  delivered  in,  and  signed  by  J,  S,%  architect ;  and  did  also 
approve  of  tlie  proposal  of  the  plaintifi'  for  building  a  bridge  and  flood  bridges, 
and  making  a  road  or  causeway  to  the  same,  according  to  the  designs,  plans, 
and  specifications  oft/.  S,,  for  the  sum  of  9550/.;  and  that  the  said  justices  being 
satisfied  that  the  said  proposal  was  at  the  most  reasonable  rate,  did  resolve  upon 
entering  into  a  contract  with  the  plaintiff  for  the  performance  of  tiie  said  works 
accordingly ;  it  was  witnessed  that  the  plaintiff,  in  consideration  of  the  premises, 
and  of  the  covenants  and  agreements  thereinafter  mentioned  on  the  part  and 
behalf  of  the  said  justices,  did  covenant  with  them,  that  he  would,  on  or  before 
the  6th  o{  November,  1818,  erect  a  substantial  new  bridge  of  three  arches  over 
the  river  Ouse,  in  the  parishes  of  Tempsford  and  Roxton,  in  the  county  of 
Bedford  ;  and  also  two  flood  bridges  of  seven  arches  each,  in  the  meadows  cm 
each  side  of  the  river ;  and  also  make  approaches  and  roads  to  connect  the 
bridges  so  to  be  erected  across  the  river  at  each  end  thereof,  and  the  said  flood 

t  Seepo«(.  571,  note. 
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bridges  with  the  turnpike  road,  called  the  GreeU  North  Road^  and  in  manner 
«nfifi1  specitied  in  the  schedule  thereinafter  referred  to,  corresponding  *with 

^  four  designs  delivered  in,  and  signed  by  /.  6\,  and  also  signed  by  the 
plaintiff,  and  tliat  with  the  best  materials  of  the  different  sorts  and  kinds  suitable, 
proper,  and  necessary  for  the  purpose,  to  the  satisfaction  of  the  justices  of  the 
peace  of  the  said  county  of  Bedford,  and  their  surveyor;  also,  that  in  case  any 
additional  or  extra  works,  or  alterations,  to  or  from  the  said  designs,  plans, 
schedule,  or  particular,  should  by  the  said  justices,  or  their  surveyor,  be  thought 
necessary  to  be  made  or  done  during  the  course  of  the  erecting  or  carrying  on 
any  of  the  said  works,  then  the  same  additional  or  extra  works,  or  alterations, 
should  be  made;  and  such  additional  or  extra  works,  or  alterations,  should  not 
in  any  wise  do  away,  effect,  or  vitiate  the  present  contract  or  agreement;  but 
particulars  in  writing  of  such  additional  or  extra  works,  or  alterations,  should 
be  delivered  by  the  said  justices  or  their  surveyor  to  tlie  plaintiff,  previously  to 
the  doing  thereof;  and  he,  the  plaintiff,  would  perform  such  addition  or  extra 
works,  or  alterations,  accordingly.  And  it  was  agreed,  that  the  plaintiff  should 
be  paid  for  such  additional  works,  or  alterations,  after  such  rate  as  should  be 
fixed  and  determined  by  tiie  surveyor  of  the  justices  for  the  time  being,  and 
which  should  be  binding  upon  all  the  parties  thereto.  And  Lord  St,  John  and 
the  defendants  thereby  covenanted  with  the  plaintiff*,  that  the  justices  of  ihe  said 
county  of  Bedford,  or  the  treasurer  of  the  county  for  the  time  being,  should  pay, 
or  cause  to  be  paid,  to  the  plaintiflf,  for  the  said  intended  works,  9550/.,  subject 
to  addition  in  manner  aforesaid,  in  the  several  proportions  and  on  the  several 
days  and  times  thereinafter  mentioned  for  payment  thereof,  viz.  by  eleven 
instalments ;  and  also,  that  the  justices  should  purchase  such  land  or  ground 
within  the  limits  expressed  by  the  said  act  of  parliament,  or  any  other  act  of 
parliament  then  in  force  relating  to  the  building  county  bridges,  as  should  be 
•"AQl   *'^6<^c8^^ry    ^of  building,  forming,  and  completing   the  said   intended 

-*  bridge,  flood  bridges,  approaches,  and  roads,  according  to  the  said  designs 
or  plans,  schedule  or  particular;  and  that  it  should  be  lawful  for  the  plaintiff  to 
enter  upon  the  land  to  be  purchased,  and  thereon  to  execute  the  intended 
works;  and  that  it  should  be  lawful  for  the  plaintiff,  his  workmen  and  servants, 
to  have,  use,  and  execute  all  and  every  the  powers  and  authorities  given  by  the 
said  first-mentioned  act  of  parliament  or  any  other  act  of  parliament  then  in 
force,  to  justices  of  the  peace,  or  any  surveyor  of  county  bridges  in  England^ 
or  any  bridtremaster,  or  any  person  or  persons  who  might  be  under  contract  for 
the  rebuilding  or  repairing  of  any  public  bridge,  built  or  repaired  at  the  expense 
of  the  inhabitants  of  any  county,  to  search  for,  work,  dig,  get,  and  carry  away 
any  stone,  gravel,  sand,  or  other  materials  for  the  works  therein  before  men- 
tioned, which  should  be  necessary  for  building  the  bridge  in  such  manner  as  is 
directed  by  such  acts  of  parliament. 

The  plaintiff  in  the  declaration  stated  the  covenant  on  his  part  to  erect  the 
bridge,  &c.;  and  the  covenant  on  the  part  of  the  defendants,  for  the  payment  to 
him  of  the  money  for  erecting  the  same:  and  averred  performance  on  his  part, 
and  a  breach  on  the  part  of  the  defendants  by  making  default  in  the  payment 
of  two  instalments.  The  defendants  craved  oyer  of  the  deed,  and  demurred 
generally,  and  the  plaintiff*  joined  in  demurrer.t 

t  The  oct  referred  to  (55  G.  3,  c.  30,)  enacted,  that  it  sfaould  be  lawful  for  the  justices 
of  the  peace  in  and  for  the  county  of  Bedford^  assembled  at  any  general  quarter  scsfiion  of 
the  peace,  to  be  held  in  and  for  the  said  county  of  Bedford^  or  at  any  adjournment  of  the 
came,  to  build,  or  order  and  direct  to  be  built,  a  substantial  new  bridge  across  the  river 
Oust,  in  such  place  or  situation  at  or  witbiii  the  distance  of  two  hundred  yards  from  the 
place  where  the  bridj^e,  called  Tempitford  bridge,  then  stood,  according  to  such  de^ignii, 
plans,  and  specificationfl,  and  in  such  manner  as  they,  the  justices,  should  approve,  order, 
and  direct;  and  to  contract  for  the  building  such  intended  bridge,  with  a  direction  that  the 
contractor  should  give  sufficient  security  tor  the  due  performance  of  his  contract  to  the 
clerk  of  the  peace.     8ect.  1. 

And  they  were  enabled,  if  they  thought  proper,  from  time  to  time,  at  any  general 
quarter  session  of  the  peace,  or  any  adjournment  thereof,  to  nominate  and  appoint  such 
Vol.  IV.— 36  2  a  2 
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*Blossef,  Serjt,,  in  support  of  the  demurrer.  Considering  the  general  object 
of  tills  act,  and  other  acts  in  paria  materia,  it  cannot  be  contended  that  these 
justices  '^are  personally  liable  to  the  defendants.  The  action  ought  not  r^r-.^i 
to  have  been  brought  against  them  individually,  but  against  the  clerk  ^ 
of  the  peatre  of  the  county,  the  person  who  is  directed  by  the  act  to  be  the 
plaintifi'  and  defendant  in  all  actions  arising  thereon.  By  the  first  section  of  the 
act,  the  magistrates  are  authorised  to  contract;  and  the  contractor  is  directed  to 
give  security  for  the  performance  of  his  contract,  not  to  the  justices,  but  to  the 
cierk  of  the  peace.  If  the  act  contemplated  that  the  justices  and  not  the  clerk 
of  the  peace  were  to  be  sued,  why  does  it  not  direct  that  the  contractor's  secu- 
rity should  be  given  to  them,  rather  than  to  the  clerk  of  the  peace  ?  The  ex- 
pense of  building  is  charged,  by  the  fourth  section,  on  the  county  rate. 

The  court  interposing,  called  on  Copley,  Serjt.,  to  support  the  declaration. 

Copley^  contra.  The  fair  construction  of  the  act,  as  applied  to  making  the 
clerk  of  the  peace  the  party  to  be  sued,  is  pointed  only  to  torts,  and  not  to 
actions  for  breach  of  contract.  [^Dallas,  C.  J.  The  ninth  section  enacts,  that 
in  ail  actions  the  justices  may  sue  and  be  ^sued  in  the  name  of  the  clerk  r^e-^A 
of  the  peace,  and  that  he  shall  always  be  deemed  the  plaintiff;  and  all  ^ 
the  provisions  of  the  statute  contemplate  this  situation  of  the  clerk  of  the  peace. 
Burroughs  J.  Whether  the  action  be  an  action  of  covenant  or  not,  you  cannot 
recover  against  the  party  contracting  for  the  public  service;  that  was  laid  down 
in  Alacbeath  v.  HaldimamU  1  T.  R.  172,  and  has  been  acted  upon  ever  since.] 
The  second  point  is,  that  may  is  not  imperative,  hut  leaves  it  open  to  the  suitor 
to  proceed  either  against  the  clerk  of  llie  peace  or  against  the  justices,  at  his 
option.  In  acts  of  parliament  of  this  description,  the  words  of  the  act  must  be 
taken  strictly.     Those  words  are,  **  The  justices  may  sue  and  be  sued  in  the 

of  the  said  justices  as  thev  should  think  fii,  to  superintend  nnd  manage  the  building,  erect- 
ing, and  completing  of  the  said  intended  .bridge,  and  other  works  connecied  iherewiih; 
and  to  determine  how  many  of  su'oh  superintending  justices  should  constitute  a  quorum^ 
and  be  suificient  to  act ;  nnd  from  time  10  time  To  remove  such  superintending  justices, 
and  appoint  other  superintending  justices  in  their  stead.     Sect.  2. 

And  the  powers  of  all  acts  relating  to  county  bridges  and  rates  were  extended  to  this 
act.     Seer.  3. 

And  the  justices  were  enabled,  at  any  general  quarter  sessions  of  the  peace,  or  any 
adjournment  of  the  same,  from  time  to  time,  10  cause  such  sums  of  money  as  they  should 
j'ldf^e  necessary  for  the  purposes  of  the  act,  to  be  raised  in  the  manner  directed  in  stat. 
12  G.  2,  intituled  An  act  for  more  easy  assessing,  &c.,  of  county  rates.     Sect.  4. 

And  the  justices  were  empowered  at  any  general  quarter  session  of  the  peace,  or  at  any 
adjourment  of  tho  same,  10  appoint  a  treasurer,  and  (»rie  or  more  collector  or  collectors  of 
the  tolls,  by  that  act  granted,  and  a  surveyor  of  the  bridge  and  the  works  connected  there- 
with, und  such  other  officers  as  they  should  think  necessary  for  executing  the  powers  and 
authorities  thereby  given.     Sect.  5. 

And  it  was  enacted  that,  in  all  actions,  causes,  suits,  bills,  plaints,  indictments,  prose- 
cutions, trials,  or  proceedings  at  law,  to  be  held,  brought,  prosecuted,  or  defenaed  in 
pursuance  of  that  act,  the  said  justices  might  sue,  and  be  sued  in  the  name  of  the  clerk  of 
the  peace  for  the  said  county  of  Bciford  for  the  time  being;  and  that  no  action  or  proceed- 
ing should  abate  or  be  discontinued  by  the  death  or  removal  of  any  such  clerk  of  the 
peace  ;  but  that  the  clerk  of  the  peace  for  the  said  county  for  the  time  being  should  always 
be  deemed  the  plaintiff,  prosecutor,  informant,  appellant,  defendant  or  respondent  in  any 
such  action,  cause,  suit,  bill,  plaint,  indictment,  prosecution,  trial,  or  other  proceeding, 
as  the  case  should  be;  and  that  in  all  such  actions,  causes,  suits,  bills,  plaints,  indict- 
ments, prosecutions,  trials,  or  proceedings  at  law,  it  should  be  sufUcieni,  to  lay.  charge, 
and  state  generally,  the  article  or  articles,  thing  or  things,  for  or  in  respect  of  which  any 
such  action,  cause,  suit,  bill,  plaint,  indictment,  prosecution,  trial,  or  proceeding  should 
be  brought,  preferred,  or  proceeded  in,  to  be  the  property  of  the  said  clerk  of  the  peace 
for  the  time  being,  under  the  style  and  description  of  the  clerk  of  the  peace  for  the  county 
of  Bedford  ;  and  it  was  provided  that  every  such  clerk  of  the  peace  should  be  reimbursed 
all  such  damages,  costs,  charges,  and  expenses  as  he  should  have  paid,  or  be  subject  or 
liable  to  on  account  thereof,  out  of  the  money  arising  by  virtue  of  that  act.    Sect.  9. 

Note,  By  the  41st  section,  after  the  usual  provision  that  no  action  should  be  commenced 
against  any  person  for  any  thing  done  in  pursuance  of  that  act  until  one  month's  notice, 
or  after  satisfaction  tendered,  nor  after  three  calender  months  next  after  the  fact  commit- 
ted, it  was  enacted,  that  every  such  action  should  be  brought,  laid,  and  tried  in  the  county 
of  Bedford,  and  not  elsewhere.  The  defendants  objected  to  the  venue  as  laid ;  but  the 
case  was  argued  only  on  the  broad  ground  of  the  liability  of  the  defendants. 
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name  of  the  clerk  of  the  peace."  [Dallas,  C.  J.  If  the  justices  are  to  be  made 
defendantSY  where  is  the  fund  from  which  they  are  to  be  reimbursed?  The 
clerk  of  the  peace  is  to  be  reimbursed  out  of  the'  county  rate,  8,  9.]  Then 
how  is  this  strange  direction  to  be  construed.  It  proceeds  to  state,  s.  9,  that 
it  shall  be  suflicient  to  aver  the  property  to  be  in  the  clerk  of  the  peace  **  in  all 
such  actions,"  alluding  to  actions  arising  from  infringements,  actions  arising  in 
consequence  of  something  done  in  pursuance  of  the  act.  But  this  action  is  not 
so  brought;  it  is  on  a  contract.  That  contract  is,  indeed,  directed  by  the  act; 
but  the  act  authorises  no  such  action  as  this,  which  is  not  for  any  thing  done 
iu  pursuance  of  this  act.  If  the  justices  have  acted  improperly,  if  they  lia\'e 
been  guilty  of  any  breach  of  contract  into  which  they  have  improvidcntly 
entered,  there  is  no  reason  why  they  should  have  any  remedy  against  the 
county  for  damages,  to  which  they  have  rendered  themselves  liable  by  their 
own  wrongful  act.  If  the  plaintiif  recover  in  this  action,  it  will  be  in  consc- 
^.^..-l    quencc  of  the  commission  of  a  wrongful  act  done  by  the  justices ;  *so 

*  ^  that  there  is  no  reason  for  saying  that  the  action  will  not  lie,  because  it 
is  brought  against  these  defendants,  in  consequence  of  a  public  act  done  by 
them.  This  contract  is  under  seal,  and  by  the  common  law,  the  parties  to  such 
contract  are  personally  liable.  It  is  laid  down,  that  acts  of  parliament  of  this 
kind  are  to  be  construed  stricdy,  not  liberally,  2  Sid.  63,  Fool  v.  JSfeel,  The 
act  of  parliament  says  may,  not  must;  and  affirmative  words  cannot  destroy 
common  law  rights.  Com.  Dig.  tit.  Pari.  let.  R.  23.  TownsemVs  case. 
Then,  as  to  the  words  **  shall  always  be  deemed,"  n,  9,  which  may  be  urged 
as  justifying  the  construction  of  may  to  mean  must^  all  that  is  there  meant  is, 
that  where  the  action  is  brought  by  or  ac^ainst  the  clerk  of  the  peace,  and  he 
dies,  iiis  successor  shall  be  made  plaintiff,  prosecutor,  or  defendant,  so  that  the 
case  stands  as  at  tirst;  the  action  may,  not  must,  be  sued  by  or  against  the 
clerk  of  the  peace. 

By  the  43  G.  3.  c.  59.  a,  3,t  which  the  penner  of  this  statute  in  all  proba- 
bility had  lying  before  him,  the  surveyor  for  the  time  being  is  mentioned  as  the 
person  in  whom,  upon  any  action  or  indictment,  the  property  in  the  tools,  ^c. 
^may  be  laid."  But  this  is  not  imperative;  it  only  gives  an  option,  and  ap- 
pears to  refer  to  torts  only.  Persons,  indeed,  who  contract  publicly  on  behalf 
of  the  government,  whether  by  deed  or  not,  cannot  be  sued ;  but  this  doctrine 
has  never  been  extended  to  contracts  of  this  nature. 

Dallas,  C.  J.  The  only  question  in  this  case  is,  whether  this  action  ought 
to  have  been  brought  against  the  defendants,  selected  out  of  the  general  body 
ifr^i-y  of  ^justices  of  the  peace  for  the  county  of  Bedford,  or  against  the  clerk 
^  -^  of  the  peace  for  that  county.  If  the  action  had  been  brought  against  the 
clerk  of  the  peace,  not  a  shadow  of  doubt  could  have  been  raised  that  such 
action  would  have  well  lain.  The  plaintiff',  by  his  selection  of  these  defend- 
ants, has  thought  fit  to  raise  the  question,  whether  the  actions  may  not  be 
brought  indifferently,  either  against  the  justices  or  against  the  clerk  of  the  peace. 
Now,  upon  common  sense  and  reason,  as  well  as  the  general  policy  of  the  law, 
no  doubt  can  be  entertained  but  that  the  clerk  of  the  peace  is  the  proper  person 
to  be  sued.  Let  us  pause  for  a  moment,  to  look  at  the  facts  of  this  case.  By 
the  first  section  of  the  statute,  power  is  given  to  the  justices  of  the  peace  for  the 
county  of  Bedford,  assembled  at  any  general  quarter  session,  or  at  any  adjourn- 
ment of  the  same,  to  build  a  bridge ;  and  the  said  justices  are  thereby  autho- 
rised to  contract  for  the  building  of  the  same.  The  second  section  authorises 
the  said  justices  to  nominate  and  appoint  such  of  their  fellows  as  they  shall 
tliink  fit,  to  superintend  and  manage  the  building.  These  defendants  are  the 
superintending  justices ;  and  it  is  to  be  contended,  that  they,  having  taken  on 
themselves  the  superintendance  of  a  public  work,  are  to  be  selected  from  the 
body  of  the  justices  to  be  sued  in  this  action.     It  is  a  broad  principle,  as  estab* 

1  General  act  relative  to  building  and  repairing  county  bridges. 
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lished  by  MacbecUh  v.  Haldimcmd  and  Unwin  v.  Wolsdey,  1  T.  R.  674,  that 
when  a  person  engages  in  a  contract  on  behalf  of  the  public,  and,  in  perform- 
ance of  a  public  duty,  such  'person  shall  not  be  personally  responsible  in  an 
action  on  that  contract.  Now  these  defendants  fall  within  this  principle,  unless 
it  be  narrowed  by  the  words  of  the  act.  By  the  first  section  the  contractor  is 
to  give  sufficient  security  for  the  due  performance  of  his  contract,  not  to  the 
justices,  but  *to  the  clerk  of  the  peace.  By  the  ninth  section,  **  in  all  i-j^:^** 
actions,  causes,  suits,  bills,  plaints,  indictments,  prosecutions,  trials,  or  *- 
proceedings  at  law,  to  be  had,  brought,  prosecuted,  or  defended,  in  pursuance 
of  this  act,  the  said  justices  may  sue  and  be  sued  in  the  name  of  the  clerk  oi 
the  peace.**  Now  this  is  a  proceeding  in  pursuance  of  the  act;  and,  after  read- 
ing these  most  comprehensive  words,  it  is  hardly  necessary  to  say,  that  they 
cannot  be  confined  to  actions,  &c.  in  the  nature  of  torts.  But  let  us  look  fur- 
ther. The  section  then  proceeds,  '*  and  that  no  action  or  proceeding  shall  abate 
or  be  discontinued  by  the  death  or  removal  of  any  such  clerk  of  the  peace,  but, 
iliat  the  clerk  of  the  peace  for  the  said  county  for  the  time  being  shall  always 
oe  deetned  the  plaintiff,  prosecutor,  informant,  appellant,  defendant,  or  respon- 
dent, in  any  such  action,  cause,  suit,  bill,  plaint,  indictment,  prosecution,  trial, 
ur  other  proceeding,  as  the  case  shall  be.'*  But  the  section  does  not  stop  here ; 
It  goes  on  tl\us — "  Provided  always,  that  every  such  clerk  of  the  peace  shall  be 
reimbursed  all  such  damages,  costs,  chaiges,  and  expenses  as  he  shall  have 
paid,  or  be  subject  or  liable  to  on  account  thereof,  out  of  the  money  arising  by 
virtue  of  this  act  ;*'  providing  for  the  repayment  of  damages,  costs,  and  expenses, 
not  to  the  justices,  but  to  the  clerk  of  the  peace.  Upon  every  principle,  there- 
fore, of  reason,  justice,  and  public  policy,  I  am  clearly  of  opinion,  that  this 
at;tion  ought  to  have  been  brought  against  the  clerk  of  the  peace  and  not  against 
these  defendants. 

Park,  J.,  concurred. 

BuRROuoH,  J.  These  defendants  have  acted  under  the  authority  of  an  act 
of  sessions,  and  are,  therefore,  the  agents  for  the  county  at  large ;  they  form  a 
part  of  the  justices  in  session,  and  it  would  be  monstrous  to  hold  them,  the 
ageiivs  of  a  public  work,  individually  ^responsible.  The  act-  of  parlia-  r«e*^ 
ment  is  plain  in  its  directions,  that  the  clerk  of  the  peace,  to  whom  the  ^  * 
security  is  to  be  given  by  the  contractor,  and  who  is  to  be  reimbursed  out  of 
the  couniy  rate,  is  the  party  who  is  to  sue  or  be  sued.  It  would  be  a  breach 
of  all  le^^ul  principle,  public  policy,  and  justice,  to  hold  that  this  action  is  well 
brought  k^ainst  these  defendants. 

Judgment  for  the  defendants .t 

[t  See  1  Gijen1caf*8  Rep.  231,  Stinchjield  v.  Little,  and  cases  there  cited.  15  Johns. 
li  Rathbone  v,  }^vMong.] 


FOTHERGILL  v.  WALTON,  et  al. 

[2  Moore  630.  S.  C] 

By  charter-party  between  ihe  ship-owner  and  freighters,  the  ship  owner  covenanted  to 
take  on  board  six  pipes  of  brandy  at  Havre^  and  therewith  proceed  to  Terete ra,  and 
there  take  on  board  a  complete  cargo  of  fruit  or  other  goods,  as  the  freighter?  might 
think  fit,  and  proceed  to  London  or  Brittolt  as  might  be  ordered  by  the  freighters,  and 
there  make  a  right  and  true  delivery  o{  the  fruit,  &c. ;  and  the  freighters  covenanted 
to  pay  certain  freight  for  the  fruit  and  the  brandy,  the  freight  of  brandy,  &c.  to  be  taken 
out  in  fruit  at  Terciera,  and  guaranteed  the  ship  a  full  cargo  home :  held,  that  the  cof  • 
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enant  to  take  the  brandy  to  Terciera,  was  not  a  condition  precedent,  but  a  distinct  and 
independent  coveuani.  And,  therefore,  the  owner,  in  an  action  of  covenant  on  the  char- 
ter-party against  the  freighters  for  not  putting  a  full  cargo  of  fruit  on  board  at  Terciera, 
having  averred  general  performance,  the  declaration  was  held  good  on  demurrer. 

Covenant  on  a  charter-party  of  affreightraent,  dated  28th  of  November^ 
1816,  between  the  plaintiff,  (ship's  husband  of  the  Elizabeth,)  then  lying  at  the 
port  of  Havre  de  Grace,  in  France,  of  the  one  part,  and  the  defendants,  mer- 
chants and  freighters  of  the  said  ship,  of  the  other  part;  whereby  it  was  wit- 
nessed, that  the  plaintiff  had  letten,  and  that  the  defendants  had  hired  and  taken 
the  ship  Elizabeth,  to  freight,  upon  the  terms  and  conditions  thereinafter  men- 
tioned ;  viz,  the  plaintiflf  covenanted  with  the  defendants,  **  that  the  ship  being 
staunch,  &c.  should  take  on  board  six  pipes  of  brandy  of  good  quality,  with 
such  other  goods  as  the  captain  might  procure  on  freight,  and  therewith  proceed 
with  all  possible  dispatch  to  the  islnnd  of  Terciera,  and,  either  at  the  said  island, 
»----!  or  the  island  of  St.  Michael,  ^as  might  be  ordered  by  the  defendants  or 
-'  their  agents,  the  master  to  take,  load,  and  receive  on  board  a  complete 
cargo  of  green  fruit  in  boxes,  or  such  other  lawful  goods  and  merchandise  as  the 
defendants  or  their  agents  might  think  fit  to  send  alongside,  not  exceeding  what 
he  could  reasonably  stow  and  carry  over  and  above  her  tackle,  &c. ;  and  being 
so  loaded  and  dispatched,  the  said  master  should  immediately  depart  with  the 
ship  and  cargo  on  board,  and  proceed  with  all  possible  dispatch  into  the  port  of 
lj)ndon,  or  into  the  port  of  Bristol,  as  might  be  ordered  by  the  defendants  or 
their  agents ;  and  at  such  ordered  port  or  place  of  discharge,  after  given  due 
notice,  should  make  a  right  and  true  delivery  of  all  the  fruit,  or  other  lawful 
goods  or  merchandise,  thus  to  be  loaded  on  board  her,  agreeably  to  bill  or  bills 
of  lading  that  might  be  regularly  signed  for  the  same,  (the  act  of  God,  &c.  &c. 
excepted.)  And  the  plaintiff  also  covenanted,  promised,  and  agreed  with  the 
defendants,  that  for  and  during  her  homeward  bound  voyage,  the  said  ship  should 
be  ballasted  with  stones  or  shingles,  and  not  with  sand,  and  the  boxes  to  be 
stowed  according  to  custom ;  and  also,  that  the  said  ship  should,  on  her  home- 
ward voyage,  if  required,  call  at  Falmouth,  for  the  purpose  of  receiving  orders 
from  the  defendants  or  their  agents  ;  and  furthermore,  that  for  the  purpose  of 
loading  the  ship  at  the  island  of  Terciera,  or  the  island  of  St,  Micfmel,  atid 
discharging  at  her  ordered  port  of  discharge,  the  ship  should  stay  and  lie  twenty- 
five  Tunning  days  in  the  whole,  if  required  ;  the  said  running  days  to  commence 
immediately  on  arrival  in  a  proper  place  to  discharge  and  receive  her  cai^o.  In 
consideration  of  the  completion  of  the  said  voyage,  the  defendants  or  their  agents 
agreed  to  pay,  or  cause  to  be  paid  to  the  plaintiff,  his  executors,  &c.  the  sum 
«"7ftl  ^^  ^''  every  ton  of  twenty  boxes,  London  size,  or  any  quantity  *less 
"^  -I  than  a  ton,  together  with  ten  guineas  gratuity  to  the  captain,  and  five 
guineas  more  in  case  of  completing  the  passage  from  the  island  in  which  he 
received  his  cargo,  in  less  than  eighteen  days,  and  average  according  to  the  cus« 
torn  of  the  sea,  should  any  accrue ;  provided  that  it  should  be  lawful  for  the 
defendants  or  their  agents  to  keep  the  ship  on  demurrage  ten  running  days,  at 
the  rate  of  four  guineas  a  day,  to  be  paid  day  by  day  as  the  same  might  grow 
due.  The  plaintiff  engaged  to  ship,  or  cause  to  be  shipped,  at  the  aforesaid 
port  of  Havre  de  Grace,  the  aforesaid  six  pipes  of  brandy  at  the  regular  ship- 
ping price  of  the  day ;  the  defendants  or  their  agents  agreed  to  pay  freight  on 
the  said  brandy  at  and  after  the  rate  of  4/.  sterling  per  ton,  together  with  all 
brokerage,  insurances,  commissions,  and  expenses  of  the  same,  and  to  pay  all 
port  charges  at  Havre  and  Terciera,  and  differences  arising  between  taking 
ballast  and  a  full  cargo :  and  also  to  pay  all  duties  and  expenses  on  the  brandy 
at  Terciera,  The  vessel  to  have  the  liberty  of  taking  any  cargo  that  might 
present  itself  for  Terciera,  or  the  neighboring  islands,  the  freight  of  brandy, 
together  with  tlie  amount  of  the  same  insurance,  &c.  to  be  taken  out  in  fruit, 
if  at  TVrctero,  in  all  January,  at  10«.  per  box  free  on  board,  if  afler  that  time 
at  TVrctera,  at  the  shipping  market  price ;  if  the  vessel  should  load  at  St. 
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MickaeVs,  the  price  to  be  at  the  shipping  market  price  of  the  day  of  putting  the 
earne  on  board.  The  defendants  or  their  agents  in  that  case  to  pay  a  propor- 
tion of  port  charges,  according  to  their  proportion  of  cargo.  The  defendants 
or  their  agents  also  agreed  to  advance  money  at  T^erciera,  to  the  captain  for  the 
ship's  use ;  and  the  defendants  guaranteed  that  the  ship  should  have  a  full  and 
complete  cargo  home.  If  the  ship  should  have  taken  at  the  port  where  she 
then  lay,  any  part  of  a  cargo  for  London,  or  any  port  of  Great  Britain, 
*the  vessel  lo  be  allowed  to  go  to  such  port  or  place  to  deliver  the  same,  r«-^Q 
and  from  thence  to  the  aforesaid  island,  without  detriment  to  that  char-  ^ 
ter-party ;  and  for  the  true  performance  of  all  and  singular  the  articles,  cov-  < 
enants,  and  agreements  therein  contained,  and  every  part  thereof,  the  said  con- 
tracting parties  bound  themselves,  their  respective  iieirs,  administrators,  &c. ; 
the  owner,  his  said  ship  with  her  freight,  dtc. ;  and  the  defendants,  their  goods 
and  merchandises  so  to  be  loaded  on  board  tlie  said  ship,  in  the  sum  of  500/., 
&c.  &c." 

The  plaintiff  having  in  the  declaration  set  forth  the  charter-party,  averred 
general  performance  on  his  part ;  and  that  the  master,  witli  the  ship,  on  liie 
10th  q{  February,  1817,  proceeded  to  Terciera,  according  to  the  meaning  and 
eiiect  of  the  charter-party  ;  and,  on  the  1st  of  April,  1817,  arrived  there,  and 
was  then  ready  and  willing  to  receive  on  board  the  ship  a  full  and  complete 
cargo  of  green  fruit,  either  at  Terdera,  or  St.  Michael^ 8,  as  might  be  ordered 
by  ihe  defendants  or  their  agents,  according  to  the  true  intent,  &,c,  of  that  char- 
ter-party ;  and  that  he  was  ready  and  willing  to  have  performed  all  things  in 
the  same,  on  his  part  to  be  done  and  performed  according  to  the  true  intent,  ^c. 
of  the  same,  and  then  averred  for  breach,  that  the  defendants  did  not,  nor  would, 
cither  at  the  said  island  of  Terdera,  or  at  the  island  of  St,  Michael,  load  or  put 
on  board  the  ship  a  full  and  complete  cargo,  according  to  the  meaning  and  eflect 
of  that  charter-party,  or  any  cargo,  or  part  of  a  cargo  whatever. 

Tlie  defendants  craved  oyer  of  die  charter-party,  which  being  set  forth  as 
above  stated,  they  demurred  generally ;  and  the  plaintiff  joined  in  demurrer. 

Lens,  Serjt.,  in  support  of  tiie  demurrer.  It  is  not  sufficient  for  the  plaintifT 
to  aver  performance  generally.  The  specific  performance  of  tliat  which  he  was 
''^to  perform  as  a  condition  precedent,  viz,  the  shipping  of  the  pipes  of  r«-Qfv 
brandy  at  Havre,  ought  to  have  been  averred,  UglUred^a  case,  7  Rep.  »-  ^ 
U.  a.  A  simple  contract  to  bring  fruit,  absolutely,  and  at  all  events  to  this 
country,  was  never  contemplated  by  the  parties  ;  but  the  defendants  agreed,  that, 
on  being  furnished  with  brandy  by  the  plaintitt*  at  the  port  of  Havre,  they  would 
on  their  arrival  at  Terdera,  or  St,  MicJiael,  take  in  a  cargo  of  fruit.  If  the  ship 
had  taken  out  the  cargo  of  brandy,  the  defendants  would  have  had  it  in  their 
power  to  return  with  the  fruit.  The  ship  returned  empty,  because  the  plaintiff 
neglected  to  ship  the  lading,  which  woidd  have  been  bartered  by  the  defend- 
ants for  fruit,  liad  such  lading  been  shipped.  The  answer,  therefore,  to  the 
plaintiff's  averment,  that  the  defendants  would  not  furnish  the  cargo  of  fruit  at 
Terdera,  is,  that  the  plaintiff  by  neglecting  to  ship  the  outward  cargo  at  Havre, 
prevented  them  from  doing  so.  [jballas,  C.  J.  If  the  plaintiff  had  omitted 
wilfully  to  gel  more  than  tive  pipes  of  brandy  when  he  mi^ht  have  procured 
all  the  six,  would  that  have  discharged  the  plaintiff?]  The  plaintiff  must,  in 
that  case,  have  averred,  that  he  could  not  get  any  more  brandy.  [Burrough,  J. 
In  the  case  of  Storer  v.  Gordon,  3  M.  &  S.  308,  the  outward  bound  cargo  was 
never  delivered.] 

Faughan,  Serjt.,  contra.  In  Storer  v.  Gordon,  though  the  covenant  on  the 
part  of  the  ship  owner  was  to  proceed  to  Naples,  and  there  to  deliver  the  out- 
ward cargo,  and  having  so  done,  to  receive  on  board  a  return  cargo,  it  was 
held,  that  the  delivery  of  the  outward  cargo  was  not  a  condition  precedent  to 
the  providing  of  a  return  cargo.  The  argument  for  the  plaintiff  does  not  require 
that  the  case  in  Coke,  cited  on  the  other  side,  should  be  impunged.  ^'The  .  ^^4 
supposition,  that  want  of  goods  in  the  market  would  excuse  this  condi'   ^ 
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tion  precedent,  if  it  exists,  is  totally  without  foundation.  The  inconvenience 
attending  a  condition  precedent  would  form  no  reason  for  the  non-performance 
of  it.  If  such  a  condition  here  exists,  the  plaintiff  is  bound  to  perform  it;  but 
the  question  as  to  conditions  precedent  does  not  depend  on  the  order  of  the  cov« 
enants,  but  upon  the  good  sense  of  the  whole  agreement.  If  the  plaintiff  had 
put  on  board  dve  pipes  of  brandy,  and  they  had  been  accepted,  and  if  a  cargo 
of  fniit  had  been  brought  back,  the  contract  of  the  plaintiff  would  not  have  been 
fulfilled,  and  he  must  have  lost  his  freight,  supposing  the  shipping  of  the  brandy 
to  be  a  condition  precedent.  The  outward  cargo  may  be  intended  as  the  fund 
to  procure  the  homeward  cargo ;  but  it  by  no  means  follows,  that  it  must  be  so ; 
and,  in  very  many  instances,  this  homeward  cargo  is  procured  and  in  readiness 
to  ship  before  the  outward  cargo  arrives.  The  delivery  of  the  outward  bound 
cargo  cannot,  therefore,  be  considered  as  a  condition  precedent.t  In  Boone  v. 
Eyn^  which  is  recognised  in  the  Duke  of  St.  Alban^s  v.  Shore^  1  H.  Bl.  270, 
and,  subsequendy,  in  Campbell  v.  Jonea^  6  T.  R.  570,  Lord  Manafield^  lays 
down  the  distinction  as  clear,  that  where  mutual  covenants  go  to  the  whole  of 
the  consideration  on  botli  sides,  they  are  mutual  conditions,  the  one  precedent 
to  tlie  other.  But  where  they  go  only  to  a  part,  where  a  breach  may  be  paid 
for  in  damages,  then  the  defendant  has  a  remedy  on  his  covenant,  and  shall  not 
plead  it  as  a  condition  precedent.  So  here,  the  remedy  should  have  been  by  a 
cross-action. 

•5ft<2l  *Z«n«  in  reply,  said,  that  he  did  not  question  the  law  as  laid  down  in 
^  the  cases  cited  on  the  other  side,  but  in  Slorer  v.  Gordon^  the  homeward 
voyage  was  perfectly  unconnected  with  the  outward  voyage,  whereas  his  argu- 
ment was,  that  in  the  case  before  the  court,  the  return  voyage  was  a  branch  of 
the  outward  voyage :  he  admitted,  that  if  the  homeward  voyage  did  not  grow 
out  of  the  outward  voyage,  the  defendants  must  fail. 

Dallas,  C.  J.  The  only  question  here,  is  whether  the  shipping  of  the  six 
pipes  of  brandy  at  Havre  de  Grace^  and  the  delivery  of  them  at  Terciera,  is  a 
condition  precedent.  The  plaintiff  agrees  to  take  out  the  six  pipes,  deliver 
them  there,  and  take  in  fruit.  Now  does,  or  does  not  this  go  to  the  whole  of 
the  consideration  ?  does  it  form  a  consideration  precedent,  or  are  the  covenants 
distinct  and  independent?  If  the  plnintifi''s  covenant  be  a  condition  precedent, 
he  cannot  recover ;  if  the  covenants  be  distinct  and  independent,  the  defendants 
must  resort  to  their  action  on  the  plaintiff's  distinct  and  independent  covenant. 
The  arguments  for  the  defendants  goes  this  lengtli,  that  the  plaintiff  was  bound 
to  Uikeon  board  the  whole,  that  his  covenant  formed  a  condition  precedent,  and 
that  the  omission  of  shipping  one  pipe  of  brandy  would  have  been  a  breach  of 
the  condition.  The  language  of  Lord  Mansfield  in  the  case  of  Boone  v,  Z^/re, 
is  applicable  to  this  argument:  **If  this  plea,*'  viz,  that  the  plaintiff  was  not  at 
the  time  of  making  the  deed  legally  possessed  of  the  negroes  on  the  plantation, 
**  were  to  be  allowed,  any  one  negro  not  being  the  properly  of  tlie  plaintiff, 
would  bar  the  action."  The  doctrine  laid  down  in  that  case  is,  that  **  where 
,.^  -.  mutual  covenants  go  to  the  whole  consideration  on  both  sides,  *they  are 
^  J  mutual  covenants,  the  one  precedent  to  the  other.  But  where  they  go 
only  to  a  part,  where  a  breach  may  be  paid  for  in  damages,  then  the  defendant 
has  a  remedy  on  his  covenant,  and  shall  not  plead  it  as  a  condition  precedent." 
Now,  here,  the  covenant  goes  only  to  a  part  of  the  consideration  ;  the  breach 
of  it  may  be  paid  for  in  damages ;  and  the  remedy  of  the  defendants  is,  there- 
fore, by  action.  The  doctrine  in  Boone  v.  Eyre^on  which  this  last  proposition 
is  founded,  has  all  the  weight  which  some  of  the  greatest  names  in  Westmin" 
ti/er  Hall  can  give  it.  That  doctrine  was  laid  down  by  Lord  Mansfield,  it  was 
next  recognised  by  Lord  Loughborovgh,  and  formed  the  ground  of  the  deter* 
uiination  of  the  Court  of  Common  Pleas,  in  the  case  of  the  Duke  of  St 

t  Per  EUenhorought  C   J„  Storer  v.  Gordon,  3  M.  <(•  S,  331« 
%  1  H.  Bl.  273.  n.    Sec  aiao  2  IV.  Bl,  1312. 
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MichaeVs,  the  price  to  be  at  the  shipping  market  price  of  the  day  of  putting  the 
same  on  board.  The  defendants  or  their  agents  in  that  case  to  pay  a  propor- 
tion of  port  charges,  according  to  their  proportion  of  cargo.  The  defendants 
or  iheir  agents  also  agreed  to  advance  money  at  Terciera,  to  the  captain  for  the 
ship^s  use ;  and  the  defendants  guaranteed  that  the  ship  should  have  a  full  and 
complete  cargo  home.  If  the  ship  should  have  taken  at  the  port  where  she 
then  lay,  any  part  of  a  cargo  for  London^  or  any  port  of  Great  Britain^ 
*the  vessel  to  be  allowed  to  go  to  such  port  or  place  to  deliver  the  same,  r«-«vQ 
and  from  thence  to  the  aforesaid  island,  without  detriment  to  that  char-  *■ 
ter-party ;  and  for  the  true  performance  of  all  and  singular  the  articles,  coy-  « 
enants,  and  agreements  therein  contained,  and  every  part  thereof,  the  said  con- 
tracting parties  bound  themselves,  their  respective  iieirs,  administrators,  &c. ; 
the  owner,  his  said  ship  with  her  freight,  dtc. ;  and  the  defendants,  their  goods 
and  merchandises  so  to  be  loaded  on  board  tlie  said  ship,  in  the  sum  of  500/., 
&c.  &c." 

The  plaintiff  having  in  the  declaration  set  forth  the  charter-party,  averred 
general  performance  on  his  part ;  and  that  the  master,  witli  the  ship,  on  the 
10th  q{  February,  1817,  proceeded  to  Terdera^  according  to  the  meaning  and 
eiiect  of  the  charter-party  ;  and,  on  the  1st  of  ^pril,  1817,  arrived  there,  and 
was  then  ready  and  willing  to  receive  on  board  the  ship  a  full  and  complete 
cargo  of  green  fruit,  either  at  Terciera,  or  St,  Michael^ 8^  as  might  be  ordered 
by  the  defendants  or  their  agents,  according  to  the  true  intent,  &>c.  of  that  char- 
ter-party ;  and  that  he  was  ready  and  willing  to  have  performed  all  things  in 
the  same,  on  his  part  to  be  done  and  performed  according  to  the  true  intent.  Sic, 
of  the  same,  and  then  averred  for  breach,  that  the  defendants  did  not,  nor  would, 
cither  at  the  said  island  of  Terciera,  or  at  the  island  of  St.  Michael^  load  or  put 
on  board  the  ship  a  full  and  complete  cai^o,  according  to  the  meaning  and  efl'ect 
of  that  charter-party,  or  any  cargo,  or  part  of  a  cargo  whatever. 

The  defendants  craved  oyer  of  the  charter-party,  which  being  set  forth  as 
above  stated,  they  demurred  generally;  and  the  plaintiff  joined  in  demurrer. 

Lens,  Serjt.,  in  support  of  tlie  demurrer.  It  is  not  sufficient  for  the  plaintiff 
to  aver  performance  generally.  The  specific  performance  of  that  which  he  was 
'^to  perform  as  a  condition  precedent,  viz,  the  shipping  of  the  pipes  of  r^r-o/x 
brandy  at  Havre,  ought  to  have  been  averred,  UgiUrecTa  case,  7  Rep.  *■ 
U.  a.  A  simple  contract  to  bring  fruit,  absolutely,  and  at  all  events  to  this 
country,  was  never  contemplated  by  the  parties  ;  but  the  defendants  agreed,  tliat, 
on  being  furnished  with  brandy  by  the  plainiitl*  at  the  port  of  Havre,  they  would 
on  their  arrival  at  7'erciera,  or  St,  Michael,  take  in  a  cargo  of  fruit.  If  the  ship 
had  taken  out  the  cargo  of  brandy,  the  defendants  would  have  had  it  in  their 
power  to  return  with  the  fruit.  The  ship  returned  empty,  because  the  plaintiff 
neglected  to  ship  the  lading,  which  would  have  been  bartered  by  the  defend- 
ants for  fruit,  had  such  lading  been  shipped.  The  answer,  therefore,  to  the 
plaiutifi'^s  averment,  that  the  defendants  would  not  furnish  the  cargo  of  fruit  at 
Terciera,  is,  that  the  plaintiff  by  neglecting  to  ship  the  outward  cargo  at  Havre^ 
prevented  them  from  doing  so.  [Dallas,  C.  J.  If  the  plaintiff  had  omitted 
wilfully  to  get  more  than  five  pipes  of  brandy  when  he  mi^ht  have  procured 
all  the  six,  would  that  have  discharged  the  plaintiff?]  The  plaintiff  must,  in 
that  case,  have  averred,  that  he  could  not  get  any  more  brandy.  [Burrough,  J. 
In  the  case  of  Storer  v.  Gordon,  3  M.  &  S.  308,  the  outward  bound  cargo  was 
never  delivered.] 

Vaugkan,  Serjt.,  contra.  In  Storer  v.  Gordon,  though  the  covenant  on  the 
part  of  the  ship  owner  was  to  proceed  to  Naples,  and  there  to  deliver  the  out- 
ward cargo,  and  having  so  done,  to  receive  on  board  a  return  cargo,  it  was 
held,  that  the  delivery  of  the  outward  cargo  was  not  a  condition  precedent  to 
the  providing  of  a  return  cargo.  The  argument  for  the  plaintiff  does  not  require 
that  the  case  in  Coke,  cited  on  the  other  side,  should  be  impunged.  *The  .  ^f^^ 
fiupposition,  that  want  of  goods  in  the  market  would  excuse  this  condi*   ^ 
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tion  precedent,  if  it  exists,  is  totally  without  foandation.  The  inconvenience 
attending  a  condition  precedent  would  form  no  reason  for  the  non-performance 
of  it.  If  such  a  condition  here  exists,  the  plaintiff  is  bound  to  perform  it;  but 
the  question  as  to  conditions  precedent  does  not  depend  on  the  order  of  the  cov- 
enants, but  upon  the  good  sense  of  the  whole  agreement.  If  the  plaintiff  had 
put  on  board  five  pipes  of  brandy,  and  they  had  been  accepted,  and  if  a  cargo 
of  fniit  had  been  brought  back,  the  contract  of  the  plaintiff  would  not  have  been 
fulfilled,  and  he  must  have  lost  his  freight,  supposing  the  shipping  of  the  brandy 
to  be  a  condition  precedent.  The  outward  cargo  may  be  intended  as  the  fund 
to  procure  the  homeward  cargo ;  but  it  by  no  means  follows,  that  it  muat  be  so ; 
and,  in  very  many  instances,  this  homeward  cargo  is  procured  and  in  readiness 
to  ship  before  the  outward  cargo  arrives.  The  delivery  of  the  outward  bound 
cargo  cannot,  therefore,  be  considered  as  a  condition  precedent.t  In  Boone  v. 
Eyrt^  which  is  recognised  in  the  Duke  of  St,  Albania  v.  Shore^  1  H.  Bl.  270, 
and,  subsequently,  in  Campbell  v.  Jones^  6  T.  R.  570,  Lord  Mansfield,  lays 
down  the  distinction  as  clear,  that  where  mutual  covenants  go  to  the  whole  of 
the  consideration  on  both  sides,  they  are  mutual  conditions,  the  one  precedent 
to  the  other.  But  where  they  go  only  to  a  part,  where  a  breach  may  be  paid 
for  in  damages,  then  the  defendant  has  a  remedy  on  his  covenant,  and  shall  not 
plead  it  as  a  condition  precedent.  So  here,  the  remedy  should  have  been  by  a 
cross-action. 

*5R2l  *^^^ns  in  reply,  said,  that  he  did  not  question  the  law  as  laid  down  in 
-*  the  cases  cited  on  the  other  side,  but  in  Slorer  v.  Gordon,  the  homeward 
voyage  was  perfectly  unconnected  with  the  outward  voyage,  whereas  his  argu- 
ment was,  that  in  the  case  befure  the  court,  the  return  voyage  was  a  branch  of 
the  outward  voyage  :  he  admitted,  that  if  the  homeward  voyage  did  not  grow 
out  of  the  outward  voyage,  the  defendants  must  fail. 

Dallas,  C.  J.  The  only  question  here,  is  whether  the  shipping  of  the  six 
pipes  of  brandy  at  Havre  de  Grace,  and  the  delivery  of  them  at  Terciera,  is  a 
condition  precedent.  The  plaintiff  agrees  to  take  out  the  six  pipes,  deliver 
them  there,  and  take  in  fruit.  Now  does,  or  does  not  this  go  to  tlie  whole  of 
the  consideration  ?  does  it  form  a  consideration  precedent,  or  arc  the  covenants 
distinct  and  independent?  If  the  plnintifi''s  covenant  be  a  condition  precedent, 
he  cannot  recover ;  if  the  covenants  be  distinct  and  independent,  the  defendants 
must  resort  to  their  action  on  the  plaintiff's  distinct  and  independent  covenant. 
The  arguments  for  the  defendants  goes  this  length,  that  the  plaintiff  was  bound 
to  take  on  board  the  whole,  that  his  covenant  formed  a  condition  precedent,  and 
that  the  omission  of  shipping  one  pipe  of  brandy  would  have  been  a  breach  of 
the  condition.  The  language  of  Lord  Mansfield  in  the  case  of  Boone  v.  Eyre, 
is  applicable  to  this  argument:  **If  this  plea,"  viz,  that  the  plaintiff  was  not  at 
the  time  of  making  the  deed  legally  possessed  of  the  negroes  on  the  plantation, 
•*  were  to  be  allowed,  any  one  negro  not  being  the  property  of  the  plaintilf, 
would  bar  the  action."  The  doctrine  laid  down  in  that  case  is,  that  **  where 
*'f^il  ^^^^'*^^  covenants  go  to  the  whole  consideration  on  both  sides,  *they  are 
**  J  mutual  covenants,  the  one  precedent  to  the  other.  But  where  they  go 
only  to  a  part,  where  a  breach  may  be  paid  for  in  damages,  then  the  defendant 
has  a  remedy  on  his  covenant,  and  shall  not  plead  it  as  a  condition  precedent." 
Now,  here,  the  covenant  goes  only  to  a  part  of  the  consideration  ;  the  breach 
of  it  may  be  paid  for  in  damages ;  and  the  remedy  of  the  defendants  is,  there- 
fore, by  action.  The  doctrine  in  Boone  v.  Eyre,  on  which  this  last  proposition 
is  founded,  has  all  the  weight  which  some  of  the  greatest  names  in  lV>s/mm- 
$/er  Hall  can  give  it.  That  doctrine  was  laid  down  by  Lord  Mansfield,  it  was 
next  recognised  by  Lord  Loughborough,  and  formed  the  ground  of  the  d(  ter- 
mination of  the  Court  of  Common  Pleas,  in  the   case  of  the  Duke  of  St 

t  Per  Ellenhorough,  C    J.,  Storer  v.  Gordon,  3  JIf.  <{•  S,  321. 
X  1  i/.  Bl.  273.  fi.    See  also  2  JV.  BU  1312. 
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^Ibari's  r.  Shore  ;  it  was  then  saDctioned  by  Lord  Kenytm  and  the  rest  of  tho 
Court  of  King's  Bench,  in  the  case  of  Campbell  v«  Jones  ;  and  was  afterwards 
eulogized  by  Lord  EUenborovgh  m  delivering  the  judgment  of  the  court,  in 
Havelock  v.  Geddes^  10  East,  564.  But  if  more  authority  be  required,  we  have 
the  case  of  Storer  v.  Gordon  /  a  case  much  stronger  than  this ;  for  there  the 
words  **  having  so  done"  were  immediately  consequent  on  the  covenant  for  the 
right  and  true  delivery  of  the  outward  cargo.  I  am  of  opinion,  that  the  cove« 
nant  in  this  case  to  ship  the  brandy  was  not  a  condition  precedent,  but  a  distinct 
and  independent  covenant. 

Park,  J.  The  case  of  Boone  v.  Eyre^  to  the  doctrine  of  which  we  now 
adhere,  much  resembles  the  case  at  present  before  the  court.  In  Qlazebrook 
V.  ffoodrowt  8  T.  R.  366,  though  the  decision  was,  that  the  covenants  were 
dependent,  the  distinctions  between  dependent  and  independent  covenants  are 
well  taken  by  Lawrence  and  Le  *Blanc^  Js.  in  commenting  on  the  case  rtgo^ 
of  Boone  v.  Eyre.  In  Ritchie  v.  ^^tkinson,  10  East,  295,  it  was  *- 
agreed  that  a  complete  cargo  should  be  delivered  on  being  paid  freight;  the 
master  brought  only  a  short  cargo,  yet,  there  it  was  held,  that  the  master  might 
recover  freight  for  a  short  cargo  at  the  stipulated  rate;  tlie  freighter  having  his 
remedy  in  damages  for  the  short  cargo  against  the  master  on  his  distinct  inde- 
pendent covenant. 

BuRRouGH,  J.  Storer  v.  Gordon^  which  was  decided  after  the  other  cases, 
and  which  recognises  them  all,  applies  in  all  its  parts  to  this  case. 

Judgment  for  the  plaintifflt 

t   [See  Dalis.  94.  pi.  17.  2  Johns.  145.  207.  272.  387.  10  ib.  90.  12  ib.  192.  400.    Yelv. 
134  iMctcaif'M  ed.)  note.  1  Saund.  319.  notCf  and  the  cases  there  collected.] 
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To  assvmpgit  for  money  paid,  the  defendant  pleaded  his  bankruptcy  and  certificate,  and 
that  the  plnintifT,  before  the  issuing  of  (he  commission,  was  surety  for  the  defendant's 
debt,  and  that  the  money  paid,  was  paid  by  the  plaintifT  as  his  surety,  after  the  issuing 
of  the  commission,  and  before  a  final  dividend.  Replication,  that  the  plaintiff,  before 
issuing  the  commission,  was  suretv  to  /.  for  the  defendant,  that  the  defendant  should 
perform  articles  of  agreement  by  which  an  annual  rent  was  to  be  paid  by  the  defendant; 
that  after  his  bankruptcy,  rent  became  due  by  the  defendant,  and  that  the  money  was 
paid  by  the  plainiiif  as  the  defendant's  surety,  by  reason  of  the  defendant's  non-payment, 
and  for  the  costs  of  an  action  by  J.  against  the  plaintiff  as  surety :  Held,  on  demurrer, 
that  the  plainiitV  was  not  surety  for,  or  liable  to  a  debt  at  the  time  of  issuing  the  com- 
mission ;  and  that  he  was,  therefore,  not  within  the  eighth  section  of  the  49.  G.  3.  c.  121. 

Assumpsit  for  money  lent,  and  on  the  other  money  counts.  Pleas,  first,  non 
nssumpiit  $  Lastly,  to  the  second  count  for  money  paid,  the  defendant's  bank- 
ruptcy, (the  date  of  the  commission  being  the  23d  of  October^  *1812  :)  r»goe 
that  he  obtained  his  certificate  on  the  1st  of  February^  1813 ;  and  that  L 
the  plaintiff,  before  and  at  the  time  of  the  issuing  of  the  commission,  was  surety 
for  a  certain  debt  of  the  defendant,  and  that  the  money  in  that  count  of  the 
declaration  mentioned,  and  thereby  supposed  to  have  been  paid  by  the  plaintiff 
for  the  use  of  the  defendant,  was  so  paid  by  the  plaintiff  as  such  surety  as  afore- 
said, after  the  issuing  of  the  commission,  and  before  a  final  dividend  had  been 
made  under  the  same,  of  the  estate  and  effects  of  the  defendant,  whereby  and 
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by  force  of  the  statutes  in  such  case  made  and  provided,  the  plaintiff  became 
and  was  entitled  to  prove  his  demand  in  respect  of  such  payment,  as  a  debt 
under  the  commission,  and  to  receive  a  dividend  thereon  proportionably  with 
the  other  creditors  taking  the  bene6t  of  the  commission,  and  this,  &c.  Repli- 
cation  to  the  last  plea,  that  the  plaintiff  before  and  at  the  time  of  the  issuing  of 
the  commission,  was  surety  to  John  Inglis,  for  the  defendant,  that  the  defend* 
ant  should  well  and  duly  perform  and  keep  all  and  singular  the  articles,  matters, 
and  things,  contained  in  certain  articles  of  agreement,  before  then  entered  into 
between  John  Inglis,  as  treasurer  of  the  /j>ndon  Dock  Company,  for  and  on. 
behalf  of  the  company  of  the  one  part,  and  the  defendant  of  the  other  part ;  and 
that  by  the  said  articles  of  agreement,  certain  rents,  to  wit,  a  rent  of  117/.  per 
annum  was  to  be  paid  yearly  by  the  defendant  for  certain  premises  therein 
mentioned  ;  and  that,  after  the  supposed  bankruptcy  of  the  defendant,  as  in  the 
said  second  plea  mentioned,  to  wit,  on  the  25th  of  March^  1816,  the  sum  of 
351/.  for  three  years  of  the  said  rent  ending  on  that  day,  became  due  and  was 
payable  from  the  defendant  by  virtue  of  the  agreement ;  and  that  the  money  in 
the  second  count  of  the  declaration,  alleged  to  have  been  paid  by  the  plaintift* 
*'821  ^^^  ^^^  ^^^  ^^  ^^  defendant,  was  so  paid  by  the  plaintiff  as  *8uch  surety 
^  for  the  defendant,  by  reason  of  the  non-payment  by  the  defendant  of  the 
«aid  rent,  and  for  the  costs  and  charges  of  an  action  before  then  brought  against 
the  plaintift*  as  such  surety,  by  the  said  John  Jnglis,  by  reason  of  such  non- 
payment. 

General  demurrer  and  joinder. 

Pell  J  Serjt.,  in  support  of  the  demurrer.  The  only  question  is,  whether  this 
case  comes  within  the  8th  section  of  the  stat.  49  G.  3.  c.  121.,  see  Ante,  p. 
552,  and  the  words  of  the  clause  clearly  do  embrace  it. 

In  this  case  the  plaintiff  was  surety  for  the  defendant  at  the  time  of  the  com- 
mission, he  then  pays  the  debt  under  the  suretyship,  after  the  issuing  of  the 
commission,  and  before  the  final  dividend  ;  and  the  plaintiff  might  have  come  in 
and  proved  his  debt  under  the  commission.  The  case  of  Siedman  v.  Martin^ 
pant,  12  East,  664,  which  was  cited  in  Vannandau  v.  Corsbie,  Ante,  p.  550, 
and  that  of  ff'ood  and  Another  v.  Dodgson,  2  M.  &  S.  195,  which  was  not 
cited  in  that  case,  bear  out  the  proposition  contended  for.  The  object  of  the 
act  was  to  confer  a  benefit  on  the  surety,  to  enable  iiim  to  obtain  a  dividend  in 
respect  of  his  debt;  whereas,  before  the  act,  the  surety  would  have  been  com- 
pellable to  pay  the  whole  amount  without  any  such  benefit.  [^Dcdiaa,  C.  J. 
The  plainti^  here  was  a  surety  for  the  payment  of  rent,  which  became  due 
after  the  bankruptcy.  The  words  of  the  statu  to  are,  '*  where  at  the  time  of 
issuing  the  commission  any  person  shall  be  surety  for  or  be  liable  for  any  debt 
of  the  bankrupt,  it  shall  be  lawful  for  such  surety  or  person  liable,  if  he  shall 
have  paid  the  debt  or  any  part  thereof,  &c.,  although  he  may  have  paid  the 
same  after  the  commission  shall  have  issued,"  to  prove  under  the  commission.. 
t'Q^y  Now,  is  it  ^possible  that  this  rent,  which  was  not  due  till  after  the  bank- 
^  ruptcy,  can  be  considered  as  a  debt  due  at  the  time  of  issuing  the  com- 
mission ?  Park,  J.  There  must  be  a  debt  due  at  the  time  of  the  bankruptcy 
to  bring  the  case  within  the  statute ;  now,  here,  the  rent  was  not  due  until  after 
the  bankruptcy.]  The  act  steers  clear  of  the  difficulty  raised  by  that  objection,. 
for  the  words  in  the  statute  are  in  the  disjunctive,  they  are,  **  shall  be  surety  for, 
'or  be  liable  for  any  debt  of  the  bankrupt.'*  The  object  of  the  statute  must  be 
borne  in  view ;  that  object  was  to  enable  every  person  who  had  a  demand  pre- 
viously to  the  distribution  of  the  bankrupt's  effects,  to  come  in  and  prove  under 
the  commission.  The  plaintiif*  comes  immediately  within  the  intention  of  the 
act ;  and  if  he  were  to  be  excluded,  the  intention  of  the  act  must  be  considered 
za  nullilied.  An  existing  debt  cannot  indeed  be  shown  in  this  case,  but  the  debt 
need  not  be  actually  existing  to  bring  it  within  the  scope  of  this  act.  [Dalias^ 
C.  J.  In  Prelish  v.  fVelsh,  4  M .  &  S.  333,  the  surety  in  an  annuity  deed,  who 
Lad  been  compelled  to  pay  instalments  due  after  the  issuing  of  the  commission, 
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was  held  not  to  be  within  this  section  of  the  act ;  and  it  was,  therefore,  decided 
that  such  surety  might  have  his  action  against  the  principal  for  such  sums  :  and 
Lord  EUenborough  treated  the  case  as  one  omitted  by  the  legislature.  If  the 
court  should  differ  or  doubt  in  this  case,  the  judgment  in  Vansandau  v.  Corsbie^ 
argued  on  Saturday  last,  must  be  suspended,  but,  at  present,  I  see  no  dif- 
ficulty.] 

Vaughan^  Serjt.,  confra.  This  case  is  neither  within  the  words  or  meaning 
of  the  49  G,  3.  c.  121.  s.  8.  To  *bring  a  case  within  that  act  there  ^Rgg 
must  be  a  debt  due  from  the  bankrupt  at  the  time  of  bankruptcy.  In  *- 
Inglis  V.  M*I)ougal,  1  B.  Moore,  196,  it  was  held,  that  though  the  bankrupt 
was  discharged,  the  surely  for  the  performance  of  the  covenants  was  still  liable 
to  the  principal,  and  in  Jiuriol  v.  Mills^  4  T.  K.  94,  it  was  held  that  the  bank- 
ruptcy  of  the  lessee  was  no  bar  to  an  action  of  covenant  brought  against  liim. 
[^/JaiiaSf  C.  J.  Sledman  v.  Martinnant  goes  on  the  ground  that  there  must 
be  a  debt  at  the  time  of  bankruptcy:  in  that  case  the  plaintiff  had  given  his 
acceptance.]  Wehh  v.  Wthh  is  in  point.  The  case  of  IVood  v,  Dodgson 
does  not  apply  to  this  case ;  the  circumstances  were  totally  different.  In  Page 
V.  £u89€ll,  2  M.  &  S.  551,  where  the  question  was  as  tb  the  liability  of  a  per- 
son discharged  under  the  insolvent  act  to  his  surety  for  arrears  of  an  annuity 
due  since  his  discharge,  which  the  surety  had  been  obliged  to  pay,  Bayley^  .T., 
in  his  judgment,  says,  'Mn  the  case  of  a  bankrupt,  if  the  annuity  creditor  does 
not  come  in  and  prove,  but,  disregarding  the  bankruptcy,  sues  the  surety,  the 
surely  cannot  insist  on  the  certificate:  and  if  he  cannot,  may  he  not  afterwards 
resort  to  the  bankrupt?  'i'he  present  is  a  debt  accrued  since  the  debtor's  dis- 
charge, and,  therefore,  the  plaintiff  is  entitled  to  judgment." 

Pell,  in  reply.  The  act,  according  to  the  argument  for  the  plaintiff,  embraces 
no  case  in  which  there  is  not  an  existing  debt  from  the  bankrupt  at  the  time 
of  the  issuing  of  the  commission.  If  the  court  can  see  an  intention  in  the  legis- 
lature, tliey  will  effectuate  such  intention.  Now,  a  man  may  he  surety  at  the 
time  of  the  commission,  in  respect  of  some  liability  which  does  not  absolutely 
attach  at  the  time  of  the  commission,  though  *it  attaches  subsequently  r«rQ<) 
thereto;  and  the  intention  of  the  legiblature  is  to  reach  a  case  where  a  ^ 
person  is  surety  for  a  debt  which  may  come  into  existence  before  tiie  final  divi- 
dend. In  Welah  v.  fi'ehht  it  does  not  appear  that  the  plaintiil*  was  called  on 
to  pay  before  the  final  dividend.  The  case  of  ff'ood  v.  Dodgson  was  not 
referred  to  as  a  case  of  similar  facts,  but  for  the  judgment  of  Le  Blanc,  J.,  who 
could  not  have  contemplated  an  existing  debt ;  and  tor  the  judgments  of  Bayley 
and  Dampier,  Js.,  which  most  strongly  support  tiie  argument  submitted  to  ihe 
court  in  support  of  this  demurrer. 

Dallas,  C.  J.  We  will  consider  this  case:  for  myself  I  have  no  doubt  that 
a  debt,  to  fall  within  the  statute,  must  be  a  debt  existing  at  the  time  of  the  com- 
mission. But  though  to  me  the  case  is  clear,  (aided  moreover  as  it  is  by  the 
case  of  fVeUh  v.  ffelsh,  which  is,  in  my  opinion,  in  point,)  I  have  no  objection 
to  the  case  standing  over  for  a  further  consideration  of  the  authorities  by  the 
court. 

Park,  J.    I  have  no  doubt  upon  the  point. 

■ 

BuRROUGii,  J.  Nor  have  I.  The  statute  throughout  is  penned  with  the 
greatest  care,  as  referring  to  the  debt  of  the  bankrupt  at  tlie  time  of  his  bank- 
ruptcy. 

Cur,  adv.  vult 

And  now, 

Dalias,  C.  J.,  informed  Pelly  that  the  court  saw  no  reason  to  change  the 
4)pinion  which  they  had  expressed  in  this  case. 

Judgment  for  the  plaintiff. 
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''Ex  parte  ST.  GEORGE. 

[2  Moore  632.    S.  C] 

A  rent-charee,  payable  to  a  feme  covert  for  her  life,  was  sold  for  a  valuable  consideration 
by  herself  and  her  husband,  who  received  the  purchase-money,  and  both  executed  a 
deed  of  conveyance.  The  husband  was  separated  from  the  wife,  who  was  ignorant 
where  he  was  to  be  found,  although  Hho  had  made  diligent  search  for  him.  On  nn  appli- 
cation that  the  wife  might  be  ntlowed  to  levy  a  tine  oi  the  rent-charge  without  her  hus- 
band, the  court  refused  to  interfere. 

HuLLOCK,  Serjt.,  moved  that  Mrs.  St,  George  might  be  allowed  to  levy  a 
fine  of  a  rent-charge  without  her  husband,  to  enure  to  the  use  of  Andrew  Mad- 
docks,  his  heirs  and  assigns.  By  her  marriage  settlement,  dated  1792,  on  her 
marriage  with  Thomas  Maddocks,  lands  were  granted  to  trustees,  charged  with 
a  yearly  rent-charge  of  70/.  to  her  use  for  life,  afier  her  husband's  decease,  in 
lieu  of  dower.  By  subsequent  indentures,  Thomas  Maddocks,  by  virtue  of  a 
power  contained  in  the  marriage  settlement,  appointed  other  lands  in  lieu  of 
those  charged  in  the  marriage  settlement,  and  exonerated  the  lands  charged 
thereby.  TTIiomas  Maddocka  died,  leaving  Andrew  Maddocks  his  heir  to  the 
esi;iies  thus  made  subject  to  the  rent-charge.  After  the  death  of  Thomas  Mad' 
docks,  the  w^idow  married  George  St.  George  $  and  they,  by  deed  executed  by 
both,  and  in  which  there  was  a  covenant  for  further  assurance,  assigned  the 
rent-charge  for  a  valuable  consideration.  She  had  been  requested  by  Andrew 
AJaddocJcs,  who  had  contracted  with  the  assignees  of  the  rent-charge,  for  the 
sale  and  release  thereof  to  him,  to  levy  a  fine  sur  concessit  of  the  same.  This 
she  was  ready  and  willing  to  du ;  but  her  husband,  St,  George,  was  separated 
frotii  her,  and  though  diligent  search  had  been  made,  she  had  been  unable  to 
iind  him,  in  order  to  obtain  his  consent  and  concurrence  with  her  in  levying 
the  fine. 

Hullock  urged  that  the  husband  had  by  the  deed  assigned  all  his  interest,  and 

that  the  fin^  was  only  necessary  to  pass  the  wife^s  interest  in  case  of  her  sur- 

*39n   ^^^^"&  ^""'  ^"^  *"  support  of  his  application,  cited  *3/oreaM'«  case, 

J   2  W.  Bl.  1205,  and  Stead  v.  Izard,  1  N.  R.  312,  admitting,  however, 

that  in  Ex  parte  Abney,  Ante,  i.  37,  the  court  refused  to  interfere. 

Dallas,  C.  J.  In  the  words  of  Mansfield,  C.  J.,  in  Ex  parte  Abney,  **  Act 
as  you  shall  be  advised;  but  the  court  has  nothing  to  do  in  the  matter.'^ 

Park  and  Busrough,  J*s.,  concurred. 

Hullock  took  nothing  by  his  motion. 


BRANDE  V.  RICH. 

[2  Moore.  CM.    S.  C] 

J.  After  R  rule  to  plead,  and  notice  of  trial  given,  the  court  refused  to  set  aside  the  decla- 
ration and  subsequent  proceedings  for  irregularity,  where  one  of  the  counts  in  the 
dcclaraiion  delivered  was  delivered  on  unstamped  paper. 

2.  There  is  nothing  in  the  objection  that  money  counts  are  partly  printed  and  partly 
written. 

Blosset,  Serjt.,  on  a  former  day  had  obtained  a  rule  nisi  to  set  aside  the 
declaration  and  subsequent  proceedings  for  irregularity,  on  the  ground  that  one 
count  had  been  delivered  without  a  stamp;  and  he  at  the  same  time  objected 
that  oilier  counts  of  the  declaration,  (the  common  counts,)  were  partly  written 
and  partly  printed. 
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Best,  Serjt.,  allowed  for  cause,  that  a  rule  to  plead  and  notice  of  trial  had 
been  given:  the  application,  therefore,  came  too  late,  and,  if  this  lapse  of  time 
^veTe  not  fatal  to  the  rule,  the  plaintiff  was  ready  to  strike  out  the  unstamped 
count,  and  proceed  to  trial  on  the  others.  The  objection  to  the  common  counts 
being  in  the  printed  form  and  afterwards  filled  up,  he  treated  as  hardly  deserv* 
ing  a  serious  answer. 

Blosset,  in  support  of  his  rule,  contended  that  the  court  would  watch  for  the 
protection  of  the  revenue;  *that  the  declaration  was  one  entire   thing;   rcego 
and,  that  if  the  unstamped  count  were  taken  out,  the  declaration  would  *- 
no  longer  be  entire ;  nor  could  it  stand  good  on  the  other  counts. 

Dallas,  C.  J.  No  doubt  it  is  the  duty  of  this  court  to  see  that  the  revenue 
be  not  defrauded,  and  to  protect  the  stamp  laws.  But  it  is  another  question, 
whether  we  are  called  on  to  sanction  such  objections  as  these,  after  a  rule  to 
plead  and  notice  of  trial  given.  With  regard  to  the  first  of  these  objections, 
tiie  plaintiff,  after  withdrawing  the  unstamped  count,  may  proceed  to  trial  on 
the  remaining  counts,  each  of  which  is  perfect  in  itself.  In  the  latter  objection 
there  is  nothing. 

Per  curiam.  Rule  discharged. 


ASPINAL  r.  SMITH. 

[2  Moore.  655.    S.  C] 

Where  notice  to  plead  is  given,  and,  before  the  expiration  of  the  time  named  in  the  no  .ice, 
a  judge's  order  for  further  time  to  plead  is  obtained,  such  time  is  to  be  reckoned  t'roDi 
the  expiration  of  the  time  named  in  the  notice  to  plead,  and  not  from  the  dale  of  the 
judge's  order. 

Best,  Serjt.,  on  a  former  day  had  obtained  a  rule  nisi,  to  set  aside,  for  irre- 
gularity, the  interlocutory  judgment  signed  in  this  case. 

Fell,  Serjt.,  now  showed  for  cause,  that  the  declaration  was  delivered  on  the 
11th  of  November,  with  notice  to  plead  in  four  days,  together  with  a  bill  of 
particulars.  On  the  13th,  in  consequence  of  two  summonses  taken  out  and 
served  on  the  plaintiff,  by  the  defendant,  on  the  12th,  one  for  delivery  of  better 
particulars,  and  the  other  for  time  to  plead  after  such  delivery,  both  parties 
attended,  Dallas,  C.  J.,  at  Chambers,  who  made  an  order  for  delivery  of  better 
particulars,  and  also  an  order  for  four  days'  time  to  plead  after  the  delivery  of 
such  better  'particulars.  These  orders^  were  duly  served,  and  the  par-  r#KQ,» 
ticulars  were  delivered  on  the  evening  of  the  13th.  On  the  17th,  the  L 
plaintiff*  signed  judgment  for  want  of  a  plea.  Under  these  circumstances,  Pell 
contended  that  the  judgment  was  well  signed  on  tlie  17th. 

Best  and  Hullock,  Serjts.,  in  support  of  the  rule,  contended  that  though  the 
order  was  made  on  the  13ih,  the  notice  to  plead  would  not  have  expired  until 
the  14th ;  and  that  the  defendant,  therefore,  had  an  additional  day  under  the 
notice  to  plead,  exclusive  of  the  time  ordered;  and  so  the  judgment  was 
premature. 

And,  the  court  being  of  this  opinion,  the  rule  was  made 

Absolute. 
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PARMENTER  t.  WEBBER. 

[2  Moore  656.  S.  C] 

The  lessee  of  two  farma  agreed  with  A.  that  he  should  hay»  them  during  the  leases  for  the 
saroet  A.  lo  remain  tenant  to  the  lessee  during  the  leases;  and  at  tlie  leaving  of  the 
farms  A.  was  to  be  paid  for  the  fallows  and  dung.  A,  took  possessiont  and  paid  one. 
year's  rent  growing  due  after  the  date  of  the  agreement  to  the  lessee,  who  afierwordd 
distrained  for  rent  in  arrear:  Held,  that  this  oistress  could  not  be  supported,  as  the 
agreement  operated  aa  an  absolute  assignment  of  all  the  lesseo^s  interest  in  the  farms  t 

Replevin  for  taking  the  plaintiff's  goods  and  cattle.  Avowries :  First,  for  a 
years'  rent  due  to  the  defendant  from  the  plaintiff  at  Ladt/'duy,  1816.  Second, 
for  4*2/.  lOf.,  the  amount  of  half  a  year's  rent  due  on  that  day.  Plea  in  bar  to 
both,  non  tenuit ;  and  issue  thereon.  At  the  trial  before,  TFoor/,  B.,  at  the 
last  Essex  assizes,  a  verdict  was  taken  for  the  defendant  on  the  second  avowry 
for  42/.  105.,  the  value  of  the  goods  distrained,  subject  to  the  opinion  of  the 
court  upon  a  case  of  which  the  following  is  the  substance. 
»S9i1       *'^^^  defendant  being  in  the  occupation  of  two  farms,  of  one  as  lessee 

-»  to  Lord  Petre,  and  of  the  other  as  lessee  lo  the  Rev.  M.  Jhskeil,  on 
the  20th  of  September,  1814,  an  agreement  in  writing,  dated  on  that  day  and 
stamped  with  a  2/.  stamp,  was  entered  into  between  the  plaintiff  and  the 
defendant,  by  which  **  the  plaintiff  was  to  have  the  two  farms  during  the  leases 
of  the  same,  the  plaintiff  to  remain  tenant  to  the  defendant  during  the  leases." 
The  agreement  then  stated  the  rents,  rates,  and  taxes,  and  provided,  that  should 
the  property  tax  be  taken  off,  it  should  be  taken  off  from  the  plaintiff,  he  agree- 
ing to  pay  to  the  defendant  200/.  for  the  fallows,  dung,  and  improvements. 
The  defendant  was  to  pay  all  rates,  rents,  and  taxes  up  to  Micfiaeimas,  1814, 
and  the  plaintiff  agreed  to  farm  according  to  the  tenor  of  the  leases,  and  for 
every  default,  to  pay  according  to  the  forfeiture  of  the  leases.  The  rent  was  to 
be  paid  halfyearly,  at  Lady<iav  and  Michaelmas,  The  plaintiff  was  to  take 
))ossession  on  or  before  Michaelmas-day  then  next,  or  to  forfeit  50/.;  and  if  the 
defendant  refused  to  comply,  he  was  to  forfeit  50/.  At  the  leaving  of  the  farms, 
the  plaintiff  was  to  be  paid  for  the  fallows  and  dung.  The  plaintiff  paid  the 
200/.  mentioned  in  the  agreement:  possession  of  the  farms  was  given  to  him  by 
the  defendant  at  Michaelmas^  1814;  and  one  year's  rent  afterwards  growing 
dae,  had  been  paid  by  the  plaintiff  to  the  defendant.  It  was  contended  at  the 
trial,  that  the  agreement  operated  as  an  absolute  assignment  by  the  defendant 
lo  the  plaintiff  of  all  the  defendant's  interest  in  the  farms ;  and  that,  therefore, 
the  defendant,  having  no  reversion  lefl  in  him,  could  not  legally  distrain. 

The  question  for  the  opinion  of  the  court  was,  whether  the  plaintiff  was 
entided  to  recover.     If  the  court  should  be  of  that  opinion,  then  a  verdict  was 
to  be  entered  for  him,  with  nominal  damages ;  if  not,  the  verdict  for  the  defend- 
ant was  to  stand. 
^.g.^       *Besi,  Serjt.,  for  the  defendant.     This  was  an  underlease,  and  not  an 

-»  absolute  assignment.  The  case  of v.  Cooper,  2  VVils.  375,  is  inap- 
plicable to  the  present.  That  case  opens  with  the  fact,  that  the  instrument  in  ques- 
tion was  an  assignment,  the  very  point  in  dispute  here.  The  question 
resolves  itself  into  the  intention  of  the  parties :  upon  that  Ashhurst,  J.,  and 
Buller,  J.,  founded  their  opinions  in  Smith  v.  Mapleback,  1  T.  R.  441.  In 
this  case  the  parties  have  taken  pains  to  exclude  the  inference  that  their  inten- 
tion was,  that  this  agreement  should  operate  as  an  assignment.  If  the  defendant 
had  intended  to  assign  all  his  interest  in  the  premises,  the  relation  of  landlord 
and  tenant  would  never  have  been  created  as  it  has  bieen  in  this  agreement;  and 
such  relationship  is  recognised  by  the  payment  and  receipt  of  rent  growing  due 
after  the  date  of  the  agreement.  The  inference  which  might  arise  on  the  first 
part  of  the  agreement,  where  the  plaintiff  is  **  to  have  the  farms  during  the 

2b2 
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leases  of  (he  same,''*  is  guarded  against  by  the  words  immediately  consequent 
thereon,  ^  the  plaintiff  to  remain  tenant  to  the  defendant  during  the  leases.'* 
If  this,  therefore,  be  held  to  be  an  assignment,  it  must  be  so  held  in  defiance  of 
express  words  creating  the  relationship  of  landlord  and  tenant.  The  plaintiff, 
moreover,  at  the  leaving  of  the  farms,  was  to  be  paid  for  the  fallows  and  dung. 
The  whole  transaction,  coupled  with  the  agreement,  is  clear  to  show  that  an 
underlease  of  the  premises,  and  not  an  assignment  or  surrender  of  the  term,  was 
in  the  contemplation  of  the  parties. 

Bhsset,  contra,  stopped  by  the  court. 
,  Dallas,  C.  J.  I  am  of  opinion  that  the  instrument  in  question  amounts  to 
an  absolute  assignment  of  the  '^defendant's  interest  in  the  two  farms ;  and  r«)rQ/» 
that,  therefore,  this  distress  cannot  be  supported.  In  the  case  in  ff^Uon,  *■ 
the  defendant  avowed  under  a  distress  for  rent  due  from  the  plaintitf  to  him 
upon  an  assignment  of  a  lease  of  a  term  for  years  to  the  piaintift';  and  the 
question  was,  whether  that  was  a  rent  for  which  a  distress  would  lie  ?  Though 
there  was  a  rent  reserved  upon  that  instrument,  the  court  held  that  the  assignor 
having  granted  all  his  estate  in  the  term,  could  not  distrain ;  and  in  giving  their 
judgment,  referred  to  Brooke'' s  Abridgment^  tit.  Dette,  pi.  39,  where  the  Year 
Book,  43  Edw,  3,  4,  is  cited  for  the  following  proposition :  *^  If  a  man  hath  a 
term  for  years,  and  grants  all  his  estate  of  the  term,  rendering  certain  rent,  he 
cannot  distrain  if  the  rent  be  in  arrear."  I  am  of  opinion  that  the  plaintifi'  is 
entitled  to  judgment. 

Park,  J.,  and  Burrough,  J.,  of  the  same  opinion. 

Judgment  for  the  plaintiff. 


CORDWENT  V.  HUNT. 

[2  Moore  660.  S.  C] 

Plaintiff,  lessee  of  a  farm,  covenanted  with  the  defendant,  his  lessor,  to  fetch  and  brin^ 
all  such  materials  as  should  at  any  time  during  the  continuance  of  the  term  be  wanted 
in  erecting  a  thrashing  mill ;  which  mill  the  defendant  covenanted  with  ihe  plaintiif  to 
erect  during  the  continuance  of  the  term,  for  the  use  of  the  lessee  and  the  occupiers  of 
an  adjoining  farm.  The  defendant  pleaded,  first,  that  within  a  reasonable  time  from 
the  date  of  ihe  indenture,  and  during  the  continuance  of  the  term,  he  began  to  provide 
the  necessary  materiols  for  erecting  the  mill,  and  whilst  he  was  so  doing,  the  plaintitf 
desired  him  not  to  erect  the  same,  but  to  refrain  from  so  doing  until  he  should  be 
requested  by  the  plaintiff;  and,  lastly,  a  plea  of  leave  and  license  during  the  term :  Held, 
on  special  demurrer,  that  both  these  pleas  were  bad. 

The  plaintiff  declared  in  covenant,  that  by  indenture  of  the  27th  of  Septem* 
her,  1813,  made  between  the  defendant  of  the  one  part,  and  the  plaintiff  of  the 
*oiher  part,  the  defendant  demised  to  the  plaintiff  certain  premises  for  r^-q^ 
nine  years  next  ensuing  the  25th  of  March  then  last  past,  at  a  certain  ^ 
rent  therein  mentioned ;  and  that  the  plaintiff  covenanted,  that  he  would,  at  his 
own  costs,  from  time  to  time,  and  at  all  times  during  the  continuance  of  the 
term,  fetch,  carry,  and  bring  all  such  timber,  stone,  ^c,  and  other  materials,  as 
should,  at  any  time  during  the  term,  be  wanted  in  and  about  the  erecting  of  a 
new  thrashing  mill  to  be  driven  by  water ;  and  that  tlie  defendant  covenanted, 
that  he  would  build  and  erect,  or  cause  to  be  built  and  erected,  a  new  thrashing 
mill  or  machine  to  be  driven  by  water,  for  the  purpose  of  thrashing  corn  for  the 
use  of  the  plaintiff,  in  common  with  the  occupiers  of  a  farm  called  Speckington 
Lower  Farm  for  the  time  being :  that  the  plaintiff  entered  and  was  possessed* 
and  that  though  he  was  ready  and  willing  from  time  to  time,  and  at  all  times 
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during  the  term,  at  his  own  costs  and  charges,  to  fetch,  carry,  and  bring  all  such 
timber,  &c.,  and  other  materials,  as  should  be  necessary  for  the  purpose  of 
ereciincr  the  said  thrashing  mill ;  yet  that  after  the  making  of  the  indenture,  and 
during  the  term  until  and  upon  the  25th  of  March,  1816,  when  the  term  so 
granted,  was  by  mutual  consent  and  agreement  between  the  plainliif'  and  tlie 
defendant  surrendered  and  determined,  the  defendant,  though  ofien  during  the 
continuunce  of  the  term  requested  so  to  do,  did  not,  at  any  time  build  and  erect, 
or  cause  to  be  built  and  erected,  the  said  thrashing  mill  or  machine  to  be  driven 
by  water  as  aforesaid,  for  tlie  purpose  of  thrashing  corn  for  the  use  of  the  plain- 
tiff in  common  with  the  occupiers  of  Speckinf^ton  Lower  Farm  for  the  time 
being,  or  in  any  other  manner  whatsoever,  but  wholly  refused  so  to  do,  contrary 
to  his  covenant,  &c.:  by  reason  whereof  the  plaintiff  could  not,  during  the  con- 
*5981  tinuance  of  the  term,  enjoy  all  the  use,  "^henetit,  and  advantage  from  his 
-^  fjrm  so  to  him  demised,  for  want  of  the  assistance  and  advantage  of  the 
thrashing  mill ;  and  that  at  the  end  of  the  term,  certain  quantities  of  wheat  by 
and  through  the  mere  want  of  such  thrashing  mill,  remained  in  the  straw,  in 
the  barns  of  the  farm,  unthrashed ;  and  that  the  plaintiff,  after  the  determination 
of  the  term,  removed  the  wheat  from  the  demised  premises  for  tiic  purpose  of 
thrashing  the  same,  contrary  to  the  covenant  of  the  plaintiff  in  that  behalf,  and 
by  reason  thereof  the  defendant  had  recovered  judgment  against  the  plaintiff, 
in  a  plea  of  breach  of  covenant,  damages  26/.;  and  that  the  plaintiff  was  obliged 
to  expend  a  large  sum  in  defending  himself  against  the  said  plea. 

The  defendant  pleaded,  first,  that  with  all  necessary  and  convenient  speed 
after  the  making  of  the  indenture,  and  during  the  continuance  of  the  term  thereby 
granted,  to  wit,  on  the  30th  of  September,  1813,  he  began  to  find  and  provide 
the  necessary  materials  for  building  and  erecting  such  new  thrashing  mill;  and 
that  whilst  he  was  finding  tlie  materials,  and  before  a  reasonable  time  from  the 
making  of  the  indenture  for  commencing  the  actual  building  and  erecting  of 
such  thrashing  mill  had  elapsed,  and  during  the  term,  to  wit,  on  the  30th  of 
December,  in  the  year  aforesaid,  the  plaintiff  requested  the  defendant  not  to 
build  or  erect,  or  cause  to  be  built  and  erected,  the  said  thrashing  mill,  but  to 
refrain  from  so  doing,  until  the  defendant  should  afterwards,  and  during  the  con- 
tinuance of  the  term,  be  requested  so  to  do  by  the  plaintiff;  and  that,  in  pur- 
suance of  the  said  request  of  the  plaintiff,  and  in  consequence  of  the  plaintiff 
never  having  thereafter,  and  before  the  surrender  and  determination  of  the  term, 
requested  the  defendant  to  build  and  erect,  or  cause  to  be  built  and  erected  the 
Said  thrashing  mill,  the  defendant  did,  from  the  time  of  making  the  said  request, 
«.Qg-i  omit  to  build  and  *erect,  or  cause  to  be  built  and  erected,  the  same. 
-^  Lasdy,  the  defendant  pleaded  that  he  committed  the  supposisd  breach  of 
covenant  above  assigned  by  the  leave  and  license  of  the  plaintiff,  for  that  pur« 
po«<e  given  and  granted  on  the  16th  of  April,  1814. 

To  these  pleas  the  plaintiff  demurred  specially ;  and  showed,  for  causes  of 
demurrer  to  the  first  plea,  that  the  covenant  of  the  defendant  in  the  declaration 
mentioned  was  an  absolute  and  executory  covenant  under  seal;  and  that  the 
defendant  had,  in  his  said  first  plea,  pleaded  only  a  parol  request  or  agreement, 
alleged  by  the  defendant  to  have  been  made  to  him  by  the  plaintiff,  to  discharge 
and  release  the  defendant  from  and  against  his  said  covenant,  before  any  breach 
thereof;  and  had  alleged  a  request  to  have  been  made  by  the  plaintiff  to  the 
defendant,  that  he  would  refrain  from  the  performance  of  his  said  covenant, 
until  he  should,  at  any  time  afterwards,  during  die  continuance  of  the  term,  be 
requested  by  the  plaintiff  to  perform  the  same ;  and  had  not  shown,  nor  did  it 
in  any  manner  appear  in  and  by  that  plea,  that  the  covenant  of  the  defendant 
was  in  any  way  suspended,  defeated,  relccised,  or  discharged,  by  any  deed  or 
instrument  under  seal ;  and  that  the  said  alleged  parol  request  or  agreement  of 
the  plaintiff  was  altogether  indefinite,  uncertain,  and  contingent.  And  the  plain- 
tiO'  showed  for  causes  of  demurrer  to  the  last  plea,  that  the  said  covenant  of  the 
defendant  was  au  absolute  and  executory  covenant  under  seal ;  and  that  the 
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defendant  had,  in  his  last  plea,  pleaded  a  leave  and  license  alleged  to  hare  been 
tirst  given  and  granted  by  the  plaintitl'  to  the  defendant,  before  any  breacli  of 
the  covenant;  and  had  alleged,  that  he  did  commit  the  breacli  of  covenant  by 
an  alleged  leave  and  license  of  the  plaintiff'  to  the  defendant  for  that  purpose 
iirst  given  and  granted,  before  any  such  breach  of  the  said  covenant ;  and  had 
not  stiown,  nor  did  it  in  any  manner  '''appear,  by  that  plea,  that  the  cov-  r-^gnQ 
enant  of  the  defendant  was  in  any  way  suspended,  defeated,  released,  ^ 
or  discharged,  by  any  deed  or  instrument  under  seal. 

The  defendant  joined  in  demurrer. 

Pell^  Serjt.,  in  support  of  the  demurrer,  contended,  tliat  were  parties  are 
bound  by  deed,  nothing  short  of  a  release  by  deed,  before  breach,  can  discharge 
them  from  Uieir  respective  covenants.  The  matter  pleaded  in  bar,  he  urged, 
was  only  matter  of  discharge  by  parol  of  an  absolute  covenant  under  seal,  and 
befure  any  breach  thereof.  It  could  not  amount  to  accord  and  satisfaction  ;  and 
even  if  it  did,  being  before  breach  it  would  be  equally  bad.  If  the  request 
alleged  were  proved,  it  could  only  go  in  mitigation  of  damages,  the  covenant  to 
erect  the  mill  being  an  absolute  covenant.  And  he  cited  Mien  v.  Blague,  Cro. 
Jac.  99,  Cartilage  v.  Munby,  2  Show.  90,  and  Sellers  v.  Bickford,  Ante,  31. 

Best,  Serjt.,  contra,  did  not  dispute  the  authorities,  but  denied  their  applica- 
tion to  this  case.  lie  agreed,  that  where  a  thing  is  covenanted  to  be  done  by 
deed,  a  plea  that  the  covenant  has  been  waived  by  parol  cannot  be  pleaded;  but 
where  a  party  has  agreed  to  do  any  thing  by  deed,  he  may,  by  an  agreement 
to  substitute  something  in  the  place  of  such  thing  to  be  done,  be  discharged  from 
doing  it.  Here  tiie  lessor  lets  an  estate  to  his  tenant,  and  agrees  that  he  will 
erect  a  thrashing  machine  to  be  used  for  that  farm,  and  for  another  farm  of  the 
same  lessor,  and  the  tenant  was  to  bring  the  materials.  The  landlord  says,  that 
lie  was  ready  to  build  whenever  the  tenant  would  bring  the  materials,  but  that 
lie  wus  requested  not  to  build.  The  lessee  might  be  going  out  of  the  estate* 
and  the  expenses  *of  bringing  the  materials  might  exceed  the  benefit  r^^/^. 
which  the  tenant  could  derive  during  his  term.  There  is  no  time  fixed  '- 
lor  performance.  {_Burrough,  J.  It  must  be  done  during  the  term.  It  has 
not  been  done  during  the  term,  and  that  constitutes  a  breach.]  Though  the  deed 
cannot  be  dissolved,  a  new  agreement  may  be  substituted  in  its  place.  [^Dallas^ 
C.  J.  What  then  becomes  of  the  case  of  TliompHon  v.  Broivn?  Ante,  vii, 
05o.J  In  Tlwmpiton  v.  Brown,  the  contract  was  varied  ;  but  diis  case  is  more 
Uke  that  oi  Hottiam  v.  Ea^t  India  Company,  Doug.  272.  [Dallas,  C.  J.  The 
iiicta  in  that  case  laying  down  the  doctrine  for  which  you  cite  it,  was  over- 
ruled bv  the  court  in  the  case  of  Thompson  v.  Brown.  Lord  Chief  Justice 
Uibbs,  (after  having  stated  that  Lord  Mansfield,  C.  .!.,  and  Buller,  J.,  there  say 
in  express  terms,  that  if  an  agreement  had  been  made  in  the  course  of  the 
voyage,  that  the  cargo  should  be  delivered  at  a  different  port  from  that  which 
Was  stipulated  for  in  the  charter-party,  and  if  that  substituted  contract  was  per- 
formed, the  compensation  for  it  might  be  recovered  in  an  action  of  covenant 
framed  on  (he  charter-party,)  goes  on  to  say,  *^  It  is  very  singular  that,  in  no 
subsequent  case,  is  that  doctrine  ever  alluded  to  or  introduced,  though  many 
cases  must  have  occurred  to  which  it  would  apply.  I  can  find  no  judgment  of 
any  court,  in  which  the  court  has  referred  to  those  r/zc/d.'*  And,  after  citing 
many  decided  cases  in  opposition  to  them,  he  concludes  the  judgment  of  the 
v.oun  thus :  ««  Upon  consideration  of  all  these  cases,  we  feel  ourselves  com* 
])elled  to  say,  that,  notwithstanding  the  high  authority  of  those  dicta  in  the  case 
of  Hot  ham  v.  T/ie  East  India  Company,  tliese  cases,  in  which  a  *con-  r^^n^u^ 
trary  doctrine  has  prevailed,  are  of  higher  anthority.'*  j  '- 

J-^ell,  rising  to  reply,  was  stopped  by  the  court,  who  gave 

Judgn:ent  for  the  plaintiif. 
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The  Duke  of  NEWCASTLE,  et  al.,  v.  CLARK,  et  al. 

[2  Moore  666.  S.  C] 

CommiesioDcn  of  sewers  have  not  such  &  possession  in  their  works  ss  to  enable  them  te- 
maintain  an  action  of  trespass  against  wrong  doers;  therefore,  where  the  commis- 
sioners of  sewers  brought  an  action  of  trespass  against  the  commissioners  of  a  harbor 
for  pulling  down  a  dam  erected  by  the  former  across  a  navigable  stream,  and  had 
obtained  a  verdict,  the  court  ordered  a  nonsuit  to  be  entered. 

Trespass  by  the  plaintiffs,  commissioners  of  sewers  for  the  Pevensey,  or 
Pelt  Level,  in  the  county  of  Sussex,  against  the  defendants  of  Pt/e  harbor,  in 
the  same  county.  The  first  count  of  the  declaration  stated,  that  the  defendants; 
on  the  22d  of  October,  1816,  broke  througli,  cut  into,  damaged,  and  weakened 
one  wall,  one  bank,  and  one  dam  or  stop  of  tiie  plaintiffs,  (describing  the  dimen- 
sions,) situate  at  Pye,  in  the  county  of  Sussex,  in,  over,  and  across  a  certain 
channel  called  The  New  Harbor,  otherwise  The  Brede  Channel,  and  took  and 
carried  away  a  great  part  of  the  materials  coming  of  the  same,  viz,  bricks,  stones, 
and  earth,  and  converted  the  same  to  their  own  use :  by  means  whereof  the 
wall,  bank,  and  dam  or  stop  severally  became  exposed  to  the  face  and  current 
of  the  waters  flowing  and  reflowing  in  the  said  channel ;  and  thereby  the  resi- 
due of  the  said  wall,  bank,  and  dam  or  stop,  and  of  the  materials  composing  liie 
same  respectively,  were  washed  away,  wholly  lost,  demolished,  and  destroyed. 
The  second  count  was,  for  taking  away  the  bricks,  Slc,  of  the  plaintiffs, 
•ro^l        *Pleas  :  First,  not  guilty ;  issue  thereon.     Second,  as  to  the  break- 

•J  ing,  &c.,  in  the  first  count  mentioned,  and  the  carrying  away  of  the  mate* 
rials,  and  as  to  the  taking  away  of  the  bricks,  d:c.,  in  the  second  count  mentioned ; 
that  the  locus  in  quo  is,  and  at  the  lime  when,  &c,,  was  an  ancient  and  navi- 
gable channel,  water,  arm  of  the  sea,  and  highway,  within  the  jurisdiction  of 
tiie  commissioners  for  executing  the  statutes  relating  to  the  harbor  of  Pye,  for 
a!l  the  liege  subjects  of  the  king,  with  their  boats  and  barges,  to  pass  and  navi- 
gate at  their  free  will  and  pleasure ;  that  at  the  times  when,  &c.,  the  tides  and 
waters  of  the  sea  ought  to  have  constantly  run  and  flowed,  and  still  ought  to 
run-and  flow  up,  into  and  along  the  said  channel,  &c.,  and  back  again  over  the 
locu^  in  quo,  without  any  bar,  hinderance,  or  obstruction ;  that  the  wall,  &.c., 
in  tlie  first  count  mentioned,  had  been  wrongfully  erected  and  continued,  in, 
over,  and  across  the  said  ancient  and  navigable  channel,  &c.,  and  that  the  bricks, 
Slc,  in  the  last  count  mentioned  had  been  injuriously  placed  and  continued  there, 
by  means  whereof  the  king's  liege  subjects  could  not  pass,  Slc,  with  their  boats 
and  barges  in,  over,  and  along  the  said  channel,  &.c,,  as  they  were  before  used 
and  accustomed  to  do,  and  still  of  right  ought  to  have  done ;  and  that  by  reason 
thereof  the  tides  and  waters  of  the  sea,  which  before  then  had  been  constantly 
accustomed  to  run  and  flow,  and  still  ought  constantly  to  have  run  and  flowed 
up,  &c.,  the  said  channel,  &c,,  and  back  again,  were  hindered  and  prevented 
from  running  and  flowing  up,  &c.,  the  same,  in  their  free  and  natural  course ; 
that  the  wall.  Sic,  in  the  first  count  mentioned,  and  the  bricks,  &,c.  in  the  last 
count  mentioned,  being  so  wrongfully  and  injuriously  erected  in,&c.,  the  said  chan- 
nel, &c.,  three  of  the  defendants,  being  liege  subjects  of  the  king,  and  at  the 
time  when,  &c.,  and  still  being  three  of  the  commissioners  duly  authorised 
*rni1   un^^i^  ^^®  statutes  *then  in  force  as  to  the  harbor  of  Pye,  and  the  other 

•I  defendants,  as  their  servants,  and  by  their  command,  by  virtue  of  the 
powers  vested  in  the  commissioners  by  the  statutes,  and  in  order  to  remove  the 
said  obstruction  and  nuisance,  broke  through,  &c.,  the  wall,  &c.,  and  took  and 
carried  away  the  materials  coming  of  the  wall,  and  the  bricks,  &c.  in  the  last 
count  mentioned,  and  removed  them  to  a  small  and  convenient  distance,  doing 
00  unnecessary  damage  to  the  plaintifl's  on  that  occasion,  ^. 

Third.     That  the  loctu  in  quo  was  an  ancient  and  navig:ible  channel  and 
Vol.  IV.— 38 
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highway,  for  all  the  king^s  liege  subjects,  with  boats  and  barges,  to  pass  and 
repass  at  their  pleasure ;  that  the  wall,  &c.t  were  wrongfully  erected  and  con- 
tinued across  the  same ;  and  that  the  defendants  being  the  king's  liege  subjects, 
and  having  occasion  to  use  the  said  channel,  and  to  ])ass  over  the  same  with 
th.cir  boats  and  barges  at  the  times  when,  &c.,  in  order  to  remove  the  said 
obstruction,  broke  through,  &c.,  the  wall,  &c.,  and  look  and  carried  away  the 
materials  thereof,  as  in  the  first  count  mentioned,  and  the  bricks,  &c.,  in  the 
last  count  ineniiuned,  to  a  small  and  convenient  distance,  and  left  the  same  for 
the  plaintilFs,  doing  no  unnecessary  damage,  Sic. 

Fourth,  (After  staling  the  wrongful  erection  in  the  locus  in  quo^  by  means 
whereof  the  king's  subjects  could  not  pass  and  repass  with  boats  and  barges) 
tiiat  the  defendants  being  liege  subjects,  in  order  to  remove  the  said  obstructions, 
broke,  &c.,  the  wall,  &ic,^  and  took  and  carried  away,  &c. 

Fifth.  That  there  was  an  ancient  and  navigable  channel  for  the  king's  sul> 
jccts,  with  their  boats,  &c.,  to  pass,  &c. ;  that  the  tides,  &c.,  of  the  seas  ought 
to  have  run  and  flowed,  and  still  ought  to  run  aud  flow  up,  in,  and  along  it; 
that  the  wall,  &c.,  were  wrongfully  erected  near  it,  and  in  such  a  situation,  that 
by  reason  thereof  *the  tides,  &;o.,  could  not  flow  up  and  back  again,  r^^r^r 
but  were  prevented  from  so  doing,  by  means  whereof  the  navigation  of  ^ 
the  channel  was  impeded ;  wheretbre  the  defendants  broke,  &c. 

Sixths  the  same  as  fifth,  describing  tlie  channel  as  an  ancient  and  navigable 
channel,  and  common  highway,  and  staling  that  quantities  of  water  which  ought 
to  have  flowed  into  the  same  were  hindered  from  so  doing,  whereby  it  was 
rendered  less  commodious. 

Seventh  and  last,  similar  to  the  sixth,  save  that  it  described  the  lociis  in  quo 
as  a  public  and  navigable  channel  and  highway,  (without  any  mention  of  water,) 
that  the  wall,  &c.,  was  erected  over  and  across  it,  by  means  whereof  the  liege 
subjects,  &c.,  could  not  pass,  &c. ;  wherefore  the  defendants  broke  through,  <Lc. 

The  plaintiffs,  as  to  the  six  last  pleas,  (after  protesting  that  the  locus  in  quo 
at  the  time  when,  &c.,  was  not  an  ancient  navigable  channel,  &c. ;  and  that  the 
tides  and  waters  of  the  fea  ought  not  to  have  constantly  run  and  flowed,  ^c, 
as  in  the  second  plea  alleged ;  and  that  the  locus  in  quo,  was  not  an  ancient 
and  navigable  channel,  &c.,  as  in  the  third  and  fourth  pleas  alleged  ;  and  that 
there  was  not  an  ancient  and  navigable  channel,  &c.,  and  that  the  tides^and 
waters  of  the  seas  ought  not  to  have  constantly  run  and  flowed,  &c.,  as  in  the 
fifth  plea  alleged  ;  and  that  there  was  not  an  ancient  and  navigable  channel  and 
common  highway,  &c.,  and  that  the  water  of  the  said  navigable  channel  ought 
not  to  have  run  and  flowed,  &;c.,  as  in  the  sixth  plea  alleged  ;  and  that  the  locu.s 
in  quo  at  the  times  when,  &c.,  was  not  a  public  and  navigable  channel  and 
highway,  &c.,  as  in  the  last  plea  mentioned,)  replied:  that  long  before  the  said 
time,  when,  &c.,  and  before  the  making  of  an  act,  passed  in  the  37  G,  3., 
intituled,  "  An  act  lor  discontinuing  the  new  harbor  of  i?yc,  in  the  county  of 
Sussex,  and  for  repealing  several  acts  relating  thereto,  and  for  •providing  r^^^nr 
for  the  discharge  of  a  debt  accrued  on  account  thereof;  and  for  making  *- 
reparation  for  certain  losses;  and  for  the  improvement  of  the  old  harbor  of 
Bye,  a  certain  wall  bank,  dam,  or  sluice,  called  ffinchelsea  sluice,  in  the  said 
act  mentioned,  had  been  made  in  and  upon  the  locus  in  quo,  being  within  the 
limits  of  the  levels  within  the  rape  of  Hastings,  in  the  county  of  Sussex,  and 
which  said  wall,  bank,  dam,  or  sluice,  continued  in  and  upon  the  locus  in  quo^ 
until  the  same  afterwards,  and  before  the  said  time,  when,  &c.,  viz.  on  the  1st  of 
January,  1812,  was,  by  the  force  and  violence  of  the  sea,  blown  up  and  destroy- 
ed ;  and  that  the  wall,  bank,  dam,  or  sluice,  from  the  time  of  making  the  same 
until  the  granting  of  the  letters  patent  or  commission  of  sewers  thereinafter 
mentioned,  dated  the  2d  of  Alay,  61  G.  3.,  was  under  anil  subject  to  the  pow- 
ers, privileges,  and  authorities  of  certain  commissioners  of  sewers,  acting  under 
and  by  virtue  of  divers  letters  patent  of  our  lord  the  now  king,  under  the  great 
seal  of  England,  theretofore  respectively  made  according  to  the  form  of  the 
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alatule,  for  suri'ej-incr  the  walls,  streams,  ditches,  banks,  <fec.  &;c.,  and  other 
ini pediments,  lelts,  and  annoyances  within  the  rapes  of  Pevenset/  and  Hastings  ; 
and  one  of  which  letters  patent,  or  commission,  at  the  time  of  making  the  act, 
was  in  full  force ;  and  that  whilst  such  letters  patent  were  in  full  force,  and 
whilst  the  commissioners  therein  named  had  such  powers,  privileges,  and 
authorities  over  the  said  wall,  &c.,  called  the  Winchehea  shiice,  and  after  the 
passing  the  said  act,  viz,  on  the  2d  of  Maif  181 1,  the  king,  by  his  letters  patent, 
under  the  great  seal  of  England  (profertt)  assigned  the  plaintiffs  and  certain 
other  persons  in  the  letters  patent  mentioned,  and  any  six  or  more  of  tlxcm,  of 
whom  three  should  be  a  quorum,  to  survey  the  walls,  streams,  ditches,  banks, 
&c.,  and  other  impediments,  letts,  and  annoyances  within  the  limits  of  the 
»r07l  levels  within  the  "rapes  of  Pevensey  and  Hastings,  or  on  the  borders 
-^  and  confines  of  the  same,  and  the  same  to  cause  to  be  made,  corrected, 
repaired,  amended,  put  down,  or  reformed,  as  the  case  should  require,  and  at.so 
to  reform,  repair,  and  amend  tlie  aforesaid  walls,  &c.,  and  other  the  premises, 
in  all  places  needful,  and  the  same,  as  often  as  and  where  need  should  be,  to 
make  new  ;  which  powers  and  authorities  so  granted  to  the  said  last-mentioned 
commissioners  of  sewers  are  the  same  powers  and  authorities  as  were  granted 
to  them  under  the  letters  patent,  or  commission  of  sewers  in  force  at  the  time 
of  making  the  said  act.  The  plaintiffs  then  averred  that  the  said  wall,  &c., 
called  IVinchehea  sluice,  having  been  by  the  force  and  violence  of  the  seas 
blown  up  and  destroyed,  as  hereinbefore  mentioned,  six  of  the  persons  in  the 
letters  patent  named,  acting  on  behalf  of  themselves  and  the  other  commission- 
ers of  the  levels,  on  the  1st  of  September^  1810,  at  a  meeting  duly  held,  did 
cause  to  be  made  new,  erected,  and  built  the  said  wall,  bank,  &c.,  in  the  locus 
in  quo,  and  also  a  certain  sluice  near  thereto,  the  same  being  then  and  there 
respectively  needful  for  the  purposes  in  the  said  last-mentioned  letters  patent 
mentioned,  as  they  lawfully  migbt,  for  the  cause  aforesaid,  and  kept  and  con- 
tinued the  same  erected,  until  the  defendants  wrongfully  and  injuriously  broke 
through,  &c.,  the  same:  and  this,  d:c.  Tbe  plaintiff's  then  newly  assigned, 
that  they  brought  their  action  against  the  defendants,  not  only  for  the  said  tres- 
passes above  acknowledged  by  them,  but  also  for  that  the  defendants,  on  the 
22d  of  October,  1816,  broke  into,  &c.,  the  said  wall,  ^c,  of  the  plaintiffs,  in 
the  first  count  of  the  declaration  mentioned,  which  said  wall,  &c.,  of  the  plain- 
tiffs, had  been  erected  and  made  by  the  commissioners  of  sewers,  who  for  the 
time  being  had  power,  by  virtue  of  a  commission  of  sewers,  to  make  an  order 
for  the  levels  within  the  rapes  of  Pevensey  and  Hastings  ;  the  proprietors  of 
*P0ft1  P^*^^  whereof,  at  the  time  *of  the  passing  the  act,  sewed  and  had  a  right 
^  to  sew  out  their  waters  at  the  then  mouth  of  Bye  harbor,  at  a  time  after 
the  passing  of  the  act,  when  they  were  obstructed  sewing  out  their  waters  at 
the  sluice  or  sewing  guts  which  existed  wben  such  act  was  passed,  and  which 
wall,  &;c.,  dam  or  stop,  was  absolutely  necessary  for  sewing  the  said  waters,  on 
other  occasions  and  for  other  purposes  than  in  and  for  the  using  of  the  said 
supposed  navigable  channel  or  highway  in  the  said  six  last  pleas,  or  any  of 
them,  mentioned. 

Rejoinder.  That  the  wall,  &c.,  in  the  declaration  mentioned,  and  other  the 
several  obstructions  and  nuisances  to  the  said  ancient  and  navigable  channel  and 
highway,  water  and  arm  of  the  sea,  in  the  second,  &c.,  pleas  mentioned,  and 
by  the  replication  admitted  to  be  in  existence  before  and  at  the  several  times 
when,  ^c,  fiad  been  wrongfully  and  injuriously,  and  without  the  cause  in  the 
replication  mentioned,  erected  and  built,  kept  and  continued  in,  over,  and  across, 
and  otherwise  affected,  as  in  those  pleas  mentioned,  the  said  ancient  and  navi- 
gable channel.  Sec. ;  wherefore  the  defendants  committed  the  acts  in  those  pleas 
mentioned,  as  they  lawfully  might.  Issue  thereon.  Plea  to  the  new  assign- 
ment, not  guilty.     Issue  thereon. 

At  the  trial  of  the  cause  before  Dallas,  J.,  at  the  Sussex  summer  assizes, 
1817,  the  following  facts  were  proved  for  the  plaintiffs.   A  dam  and  sluice  were 
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constructed  across  the  locus  in  quo  by  their  order  od  the  same  spot  where 
Winchelsea  sluice,  which  was  blown  up,  iu  1811,  and  which  had  been  before 
that  time  repaired  by  order  of  the  commissioners  of  sewers,  formerly  stood,  and 
soon  after  its  destruction.  Before  Winchelsea  sluice  was  blown  up,  a  loaded 
barge  might  have  gone  up  at  spring  tides  as  far  as  Brede  bridge.  The  sluice 
gates  were  opened  at  times  by  the  commissioners,  when  persons  who  wished 
to  have  water  let  through  had  obt-iined  leave  *from  their  expenditor,  r*aAQ 
who  had  frequently  refused  to  permit  loaded  barges  to  go  up,  and  to  let  *- 
the  water  through  the  sluice  on  application  made.  Though  there  was  a  way 
for  a  barge  to  go  up  where  Winchelsea  sluice  stood,  it  was  never  intended  that 
it  should  be  navigable  after  the  sluice  in  question  had  been  completed.  Before 
If'inchelsea  sluice  was  destroyed,  no  complaints  had  been  made  about  the 
drainage,  nor  was  there  any  inconvenience  for  want  of  a  proper  vent  or  flow  of 
water.  After  fVinchelsea  sluice  was  destroyed,  there  was  no  dam  or  sluice ; 
the  water-course  was  diminished  and  gradually  silting  up ;  the  channel  was 
impeded  in  the  sewage  of  the  levels,  which  sewage  was  carried  on  by  different 
dams  and  guts,  and  a  great  portion  of  the  guts  themselves  were  silted  up,  and 
would  not  act;  and  if  these  were  cleared  out,  one  tide  would  fill  them  up 
again ;  the  sand  and  mud  could  not  flow  up  the  channel  until  it  was  carried  up 
by  the  free  flow  of  water  consequent  on  the  destruction  of  Winchelsea  sluice  ; 
no  loaded  barge  could  come  within  a  mile  and  a  half  o(  Brede  bridge,  owing  to 
the  sand  and  mud,  and  at  low  water  a  person  could  have  walked  across  dryfoot, 
which  could  not  have  been  done  when  Winchelsea  sluice  was  standing ;  lands 
in  the  neighborhood  suffered  materially  from  a  greater  influx  of  salt  water,  and 
less  drainage ;  and  the  level  had  grown  gradually  worse.  Winchelsea  sluice, 
was  built  before  Brick  f<luice,  which  was  built  in  1766,  was  pulled  up:  it  was 
built  with  wood  and  brick,  and  the  sides  with  plank  and  timber ;  and  there  were 
beams  across  which  prevented  barges  from  going  up.  Rye  harbor,  was  made 
about  the  time  of  building  Brick  sluice,  and  since  that  time  no  barge  had  gone 
up.  Bye  harbor,  since  the  distruction  of  Winchelsea  sluice,  had  been  growing 
gradually  worse ;  and  opinions  of  scientific  men  were  given,  that  if  the  water 
were  not  carried  away  by  means  of  a  ^sluice,  the  harbor  would  soon  be  rt^pi/^ 
dry  from  the  accumulation  of  sand  and  mud,  there  being  no  check  to  the  ^ 
current  of  the  sea,  nor  a  sufllicient  fall  for  the  land  water  without  one ;  and  that 
nothing,  save  a  sluice,  could  effect  the  drainage.  The  new  dam  and  sluice  were 
destroyed  in  1810,  when  nearly  completed,  in  the  presence  of  the  defendants ; 
the  eflect  of  the  new  erection  was  to  make  the  stream  run  better  than  before, 
and  was  much  to  the  advantage  both  of  the  scowerage  of  the  harbor  and  the 
sewage.  Since  its  destruction  all  the  evil  consequences  above  enumerated, 
together  with  others,  the  result  of  an  imperfect  drainage,  had  been  increased. 
There  were  remains  of  old  walls  in  different  parts  of  the  levels  ;  if  they  had 
been  maintained,  and  the  dykes  properly  kept  up  and  cleansed,  they  might  have 
answered  the  purpose  of  scouring  the  harbor,  and  making  the  land  better  for  a 
time,  but  they  would  not  have  ultimately  prevented  the  drainage  and  harbor 
from  becoming  worse. 

For  the  defendants,  the  following  facts  were  given  in  evidence.  Rye  harbor 
is  of  an  irregular  shape,  liable  to  be  impeded  from  time  to  time  by  the  shoals 
thrown  up  by  the  flux  and  reflux  of  the  tide.  In  1812,  ScoCs  float  sluice^ 
which  was  upon  the  river  Bother^  was  blown  up,  and  the  effect  was,  that  the 
harbor  was  almost  immediately  deepened,  and  the  drainage  amended.  When  the 
bluice  WHS  rebuilt,  the  harbor  became  choked  up,  and  the  drainage  was  lessened. 
The  same  good  effects  were  consequent  upon  the  blowing  up' o(  Winchelsea  sluice, 
and  the  same  ill  effects  upon  the  construction  of  the  dam  in  question.  No  sluice 
exists  in  the  levels  drained  by  the  Thames  and  Medway,  and  yet  the  levels  are 
lower  than  that  in  question :  the  lands  are  there  protected  by  walls  of  competent 
height  and  dimensions.  In  the  neighborhood  o(  the  Brede  channel,  ro^^ii 
axe  the  remains  of  *three  different  sets  of  marsh  walls.  In  the  reign  of^   *- 
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Charles  the  Second,  there  was  a  suflicient  depth  of  water  for  a  sixty-four  gun 
ship  to  come  halfway  up  to  the  town.  In  1719,  the  old  harbor  was  deemed 
irrecoverable,  and  incapable  of  being  made  fit  for  the  purpose  of  navigation.  In 
1743,  it  was  again  surveyed,  and  it  was  proposed  to  make  the  new  western 
outlet.  Mr.  Smeaion^  carried  the  plan  into  execution,  but  the  dams  which  he 
erected  caused  a  bar  to  be  formed,  which  soon  became  prejudicial  to  the  harbor 
and  ultimately  entirely  destroyed  it. 

Scientific  opinions  were  then  given  that,  if  the  channel  were  to  have  its  frer 
course,  the  whole  length  of  the  harbor  would  be  deepened,  and  that  the  relief 
would  be  more  extended,  if  the  sluice  were  to  be  discominued  ;  that  tlie  dam 
was  no  less  prejudicial  to  the  drainage  than  it  was  to  the  harbor ;  that  if  a  sluice 
was  at  all  requisite,  the  best  situation  to  place  it  would  be  on  a  part  where  two 
streams  are  operating  in  opposition  to  each  other,  but  that  the  waters  are  best 
left  to  their  own  course ;  that  the  drainage  would  have  been  complete  if  the 
marsh  walls,  the  remains  of  which  were  visible,  had  been  kept  up,  instead  of 
having  been  taken  away ;  and  that  the  mischief  was  to  be  traced  to  their  not 
having  been  properly  secured,  and  the  back  drains  not  having  been  properly 
cleansed  from  time  to  time.  Opinions  were  then  given,  in  the  strongest  terms, 
in  disfavor  of  the  dam  and  sluice  system,  as  applied  to  harbors,  backed  by 
instances  of  its  total  failure  and  injurious  consequences.  Among  other  instances, 
the  extensive  trial  made  of  it  by  Btionaparte,  at  Ostend,  and  the  abandonment 
of  ihe  work  after  the  expenditure  of  a  million  and  a  half  of  money  was  men- 
tioned. 
♦6121        -^^^^08,  Jm  left  it  to  the  jury  to  consider  whether  or  *not  the  erecting 

-*  of  the  dam  and  sluice  was  necessary  for  the  drainage  of  the  lands,  telling 
them,  (upon  their  putting  a  question  to  the  learned  judge,  whether  the  stream 
was  a  navigable  stream,)  that  it  was  no  subject  for  their  consideration,  whether 
the  stream  were  navigable  or  not,  for  that  it  was  admitted  upon  the  pleadings, 
that  the  stream  over  which  the  dam  was  erected  was  a  navigable  stream.  The 
jury  found  a  verdict  for  the  plaintiffs,  with  666/.  damages,  Dallas,  J.,  having 
reserved  the  point,  whether  the  plaintiffs  had  such  a  possession  in  them  as  would 
support  their  action. 

Lena,  Serjt.,  in  Michaelmas  term,  1817,  had  obtained  a  rule  nisi  to  have 
this  verdict  set  aside,  and  a .  nonsuit  entered ; — or  to  have  a  new  trial, — or  to 
have  judgment  entered  for  the  defendants,  non  obstante  veredicto;  on  the 
grounds,  that  the  plain tififs  had  not  in  them  such  a  possession  as  would  enable 
Uiem  to  maintain  this  action ; — that  the  verdict  was  against  evidence ;— *and  that 
the  plaintiffs  had  no  right  to  shut  up  a  navigable  stream  for  the  purposes  of 
sewage.     And,  in  this  term,t 

Best,  Vaughaikt  and  Copley,  Seijts.,  showed  cause ;  and,  being  directed  by 
the  court  to  the  discussion  of  the  first  point,  argued,  in  substance,  thus. — The 
plaintifls  have  in  them  such  a  possession  as  will  enable  them  to  sustain  the  pre- 
sent action.  If  they  are  not  in  a  condition  to  maintain  such  action,  (for  it  can- 
not be  contended  that  the  possession  is  in  the  king,  who  grants  the  commission.) 
DO  one  can  maintain  it ;  and  the  consequence  of  the  latter  proposition  would  be 
^fil^l   ^^^  ^^^y  ^  deprive  the  properly  *in  question  of  the  protection  which  a 

^  right  in  the  plaintiffs  to  maintain  such  action  would  throw  round  it;  but 
also  to  deprive  of  that  protection  any  works  erected  by  them,  as  commissioners 
of  sewers,  for  the  benefit  of  the  public.  If  then  they  have  not  such  right,  the 
destruction  of  this  **  wall "  (as  it  is  called  in  the  pleadings  and  proved  in  ev'i* 
dence,)  is  a  wrong  for  which  there  is  no  civil  remedy :  and  as  to  a  proceeding 
by  indictment,  even  if  a  fine  were  adjudged,  and,  on  petidon,  the  crown  in  its 
justice  were  to  apply  the  fine  to  the  replacing  of  the  damage,  the  prosecutors 
would  be  under  the  necessity  of  supplicating  for  that  compensation  as  a  favor 
which,  it  is  contended,  the  law  gives  them  as  a  right.     The  plaintiffs  built  this 

t  The  arguments  against  and  for  the  rule  were  partly  gone  through  on  a  former  day. 
The  diacuaaion  waa  continued,  and  judgment  given  on  ibis  day,  the  25ih  of  November, 
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wall,  and  **  A  wall  dolh  differ  in  point  of  ownership  from  a  bank,  first,  in  res- 
pect of  the  materials  the  same  is  made  on;  for  a  bank  is  made  ex  solo  elfundo 
quoe  ex  suis  propriis  naturis  sunt  eadem  cum  terra  super  qua  edificatur ;  but 
80  is  not  a  wall,  for  it  is  an  artificial  cditice,  not  of  the  materials  arising  of  the 
place  where  it  standeth,  but  which  be  brought  thither  and  built  there  ad  propria 
onera  et  coslagia  partis  ;  so  that  the  ownership  and  property  of  a  wall  doth 
appertain  to  him 'who  is  bound  to  repair  the  same,  though  his  ground  lie  not 
next  thereto.! 

To  maintain  trover,  an  absolute  property  in  the  thing  sought  to  be  recovered 
roust  exist;  to  maintain  trespass,  a  more  right  of  possession  is  sufficient:  it  can 
never  be  said  that  he  who  haih  the  ownership  and  property  of  a  wall,  and  who 
is  bound  to  repair  the  same,  has  not  a  right  of  possession  therein.  [Dallnay 
C.  J.  Was  there  not  an  action  of  trespass  tried  at  Maidstone^  with  two  counts, 
one  for  breaking  a  close,  and  so  forth;  and  the  second  for  pulling  up  and  taking 
away  a  stake  put  down  under  an  inclosure  act,  wherein  the  plaintiff  was  held 
^entitled  to  a  verdict  on  the  second  count  only?]  That  was  the  case  of  r*gi^ 
Driver  v.  Simpson^X  ^"^  ^^^^  rights  of  the  commissioners  in  this  case  ^ 
are  totally  different  from  those  of  commissioners  of  enclosure.  The  latter  have 
only  to  divide  and  apportion,  and  have  only  a  right  to  go  upon  the  land  for  the  pur^ 
pose  ofperforming  an  office.  The  plaintiffs  on  the  contrary  have  a  right  to  build 
dams,  banks,  and  walls,  and  bring  their  materials  on  land  for  that  purpose,  so  that 
the  nature  of  their  office  absolutely  requires  that  they  should  have  possession  of 
the  land.  But  in  Driver  v.  Simpson^  the  commissioners  were  held  to  have  such  a 
property  in  the  stake  put  down  under  their  direction,  as  to  entiUe  them  to  a  ver- 
dict for  the  puUing  it  up  and  throwing  it  away ;  a  fortiori^  therefore,  the  plaintiffs 
have  their  action  i'or  taking  and  carrying  away  the  bricks,  <S^c.  of  which  their  wall 
or  dam  was  by  them  constructed.  A  captain  of  a  ship  Iius  a  mere  naked  posses- 
sion given  him  by  the  owner,  but  he  may  maintain  trespass  for  injury  done  to  the 
ship.  Pitts  v.  Gaince,  1  Salk.  11.,  per  Holt,  C.  J.  A  tenant  at  will  may  main- 
tain trespass,§  and  yet  he  has  so  little  interest  that  the  lessor  or  owner  may 
also  maintain  it.  In  fm^on  v.  Mackreth,  3  Burr.  1824,  the  plaintiff  had  merely 
the  exclusive  *privilege  of  taking  turves  on  part  of  a  common,  yet  it  was  r»/.i  - 
held  that  he  could  maintain  trespass  against  those  other  commoners  who  ^ 
interfered  with  his  right.  [Dallas,  0.  J.  There  the  plaintiff  had  an  exclusive 
right.  In  Stocks  v.  Booths  I  T.  R.  428.  Duller,  J.,  said,  that  trespass  will  not  he 
for  entering  into  a  pew,  because  the  plaintiff  has  not  the  exclusive  possession ;  the 
possession  of  the  church  being  in  the  parson. ij  Now  on  these  pleadings  it  is 
admitted  that  the  locus  in  quo  is  an  ancient  and  navigable  channel  and  kighwav, 
&c.  The  plaintiffs  have  erected  a  dam  across  this  ancient  and  navigable  channel 
and  highway.  How  then  can  they  have  an  exclusive  possei^ion  in  this  high- 
way, when  there  is  an  admitted  right  of  passage  in  the  public  ?J  Ashhurst,  J  , 
in  Stocks  v.  Booth,  says,  that  against  a  wrong-doer  possession  may  perhaps  he 
prima  facie  a  sufficient  tide;  one  in  possession  need  not  show  any  tide  or  con- 

t  Callit  on  Sewers,  p.  74.  4ih  edit. 

X  Argued  and  decided  by  the  court  of  K.  B.  at  Serjeanli*  Inn,  immediately  before  this 
term;  not  reported. — Trespass  by  two  of  the  commissioners  under  an  enclosure  act 
against  the  occupier  of  land,  for  taking  up  a  stake  which  had  been  put  down  by  t}ietr 
surveyor  in  progress  of  ihe  inclosure.  First  count,  for  a  trespass  to  the  land;  second, 
for  taking  up  and  carrying  away  the  slake.  It  was  contended  tor  the  plaintiti's,  that  ihey 
had  such  a  possession  as  entitled  them  to  a  verdict  on  the  first  as  well  as  the  last  coun:. 
On  the  first  count  the  verdict  was  entered  for  the  defendants ;  on  the  second  for  the 
plaintiffR :  the  court  holding,  that  though  the  commissioners  had  not  such  a  possession  as 
would  enable  them  to  sustain  the  first  count,  they  had  a  sufficient  property  in  the  stake 
put  down  under  their  directions  to  sustain  their  right  of  action  on  the  second. 

^  Rot,  Abr.  tit.  Trespass,  p.  551.  n.  2. 

[II  Abbott  C.  J.,  in  the  case  of  MainvDating  v.  Giles,  5  Barn,  &  Aid,  361,  suggests  a 
diftcreni  reason,  viz,  "  because  an  action  on  inecaseis  the  proper  form  of  remedy  for  the 
disturbance  of  the  enjoyment  of  any  easement,  as  in  the  case  of  a  right  of  way  or  a 
stream  of  water."  tice  also  argument  of  plaixiiifTs  counsel,  in  Gay  v.  Jiaker,  17  Mass. 
licp.  436.] 


615] 


8  Taunton.  303 


eideration  against  a  wrong-doer,  Kenrick  v.  Tay/or,  1  Wils.  320 ;  and  a  tenant 
in  common  has  no  exclusive  possession,  and  yet  he  may  maintain  trespass 
against  a  wrong-doer;  now  here  the  defendants  are  wrong-doers.  The  wall  in 
question  was  not  completed,  and  the  case  is  every  way  much  stronger  than  that 
o[ Harrison  v«  Parker,  6  East,  154 ;  and  yet  in  that  case,  (where  the  plaintiff, 
who  had  covenanted  with  the  owner  of  the  soil  to  build  a  bridge  for  public  use 
thereon,  and  to  repair  it,  and  demand  no  toll,  built  the  bridge,  which  was  after* 
wards  pulled  down,)  it  was  held  that  the  plaintiff  could  maintain  trespass  for 
the  materials.  A  party  -may  have  such  a  possession  on  a  highway  as  may 
entitle  him  to  his  action  of  trespass.  If  a  toll-house  be  necessary  for  the  pur- 
pose of  collecting  the  tolls  on  a  road,  such  toll-house  may  be  built;  and  if  it  be 
injured  or  pulled  down,  the  commissioners  have  their  action  of  trespass. 
*riAl  ^^^c^i^^  ^^^  setting  the  poor  on  work  *under  the  stat.  43  Eiiz.  are 

-^  purchased  by  money  raised  by  rate:  they  are  not  the  absolute  property 
of  the  churchwardens  and  overseers,  and  yet  they  have  property  in  the 
materials  to  enable  them  to  protect  them  from  injury.  Granting  the  locus  in 
quo  to  be  a  navigable  stream,  the  dam  erected  across  it  is  no  nuisance;  but  it  is 
erected  at  the  costs  and  with  the  wages  of  the  commissioners,  and  in  the  dis- 
charge of  their  duty  under  the  commission,  and  because,  as  they  state  in  their 
declaration  and  new  assignment,  it  was  needful  and  necessary.  Ail  the  acts 
relating  to  JRye  Harbor,  and  more  especially  the  eighteenth  section!  of  the  37 
G,  3,  recognising  the  right  of  the  commissioners  to  make  such  works  and  to 
remove  their  sluices,  treat  the  works  as  the  property  of  the  commissioners. 
They  are  not  merely  to  superintend;  they  are  to  make.  It  is  admitted  as  a 
general  principle  of  law4  that  where  commissioners  contract  merely  for  the 
public  service,  no  action  can  be  brought  against  them ;  but  the  converse  does 
*fil71   ^^^  ^'  ^^^  follow,  viz,  that  they  are,  therefore,  not  to  maintain  any  ^action 

^  against  those  who  take  out  of  their  possession  the  fruits  of  a  contract, 
such  as  stores,  ^c.  l*he  strongest  similarity  exists  between  the  plaintiff:}  and 
the  commissioners  of  drainage :  the  only  difference  between  them  is,  that  the 
former  derive  their  authority  from  the  crown ;  the  latter  from  an  act  of  parlia- 
ment. Commissioners  of  drainage  are  directed  to  construct  dams,  drains,  &c.; 
and  persons  interfering  with  their  works  are  liable  to  an  action  of  trespass.  It 
will  not  be  denied  that  they  are  public  ofiicers.  So  are  the  corporation  of  the 
Trinity  House,  who  are  empowered  to  erect,  maintain,  and  continue  light- 
houses, ^c;  and  they  may  bring  trespass  for  any  injury  done  to  such  public 
works.  [Dallas,  C.  J.  In  the  stat.  8  Eliz,  c.  13,  there  is  an  express  power 
given  to  the  corporation  of  the  Trinity  House  to  bring  actions.  'I'he  commis- 
sioners of  a  dock-yard  have  a  stronger  possession  than  the  plaintiffs  had  of  the 
dam  in  question;  but  I  never  heard  of  the  commissioners  of  a  dock-yard 
bringing  an  action  for  any  thing  removed  from  thence.]  The  property  of  the 
royal  dock-yards  is  vested  in  the  crown ;  but  that  can  never  be  predicted  of  the 
dam  in  question. 

Lens,  Blossel,  and  Taddy,  Serjts.,  in  support  of  the  rule,  argued  thus  in 
substance. 

t  By  which  it  is  enacted,  that  it  should  and  might  be  lawful  to  and  for  the  lords,  bailif]*^, 
and  jurats  o(  Romuey  Marshy  and  the  commissionerdi  of  sewers  for  the  time  being,  or  such 
number  of  them  as  had  power,  by  virtue  of  any  commission  of  sewers  or  otherwise,  to 
make  any  order  for  all  or  any  of  the  levels,  the  proprietors  whereof,  or  of  any  part  whereof, 
then  sewed  or  had  a  right  to  sew  out  their  waters  at  the  Camber  point,  or  the  then  pre- 
sent mouth  of  the  Hije  Harbor,  at  anjr  lime  or  limes  thereafter,  when  they  or  any  of 
ihcm  should  be  obstructed  in  the  sewing  out  of  their  waters  at  the  present  sluices  or 
tewing  guts  respectively,  to  make  from  time  to  time  any  such  new  cut  or  cuts,  dam  or 
dams,  as  should  be  necessary  to  sew  their  waters;  or  to  remove  their  sluices  or  sewing 
guts  respectively,  from  the  place  or  places  where  they  then  were,  nearer  to  the  sea. 
f  rovidea  always  that  nothing  therein  contained  should  extend  to  enable  the  said  lords, 
bailiti'^,  and  jurats  of  Homney  Marsh,  and  commissioners  of  sewers,  or  any  or  either  of 
them,  to  erect,  net  up,  or  make  any  wall,  bank,  dam,  or  stop,  except  only  such  as  should 
be  absolutely  necessary  for  sewing  ttie  said  waters  ouiy,  as  aforesaid* 

I  Macbeth  v.  Ualdiitiand,  1  T.  K.  172. 
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The  plaintiffs  are  public  officers;  they  exist  only  as  a  public  body,  acting  tor 
tlie  public;  and  in  the  character  of  commissioners  alone  have  they  any  authority 
to  make  their  works.  They  act  as  a  court  of  record ;  from  that  court  all  their 
orders  emanate ;  they  are  relieved  from  all  individual  responsibility,  and  subject 
to  no  actions.  On  the  instant  that  they  become yemc/t  officio,  they  retire  to  the 
rank  of  private  individuals,  and  have  no  more  interest  in  the  works  which  they 
have  directed  in  a  public  capacity,  than  they  may  derive  from  being  land 
t>wners  in  the  level  where  they  are  ordered.  *They  have  no  possession  r^^.o 
whereon  to  found  this  action.  The  passage  in  Callis^  cited  for  the  ^ 
plaintifls,  is  decisive  of  this  proposition.  A  wall,  he  says,  is  an  artificial  edifice, 
made  of  materials  brought  to  the  spot,  and  built  there,  '*  ad  propria  onera  el 
coafagia  partis.**  Now  this  wall  or  dam  was  not  built  at  the  costs  of  the 
commissioners;  on  the  contrary,  the  workmen  who  built  it  would  have  to  pro- 
ceed in  court  before  the  commissioners,!  for  the  recovery  of  the  sum  due  for 
their  work  and  labor.  The  commissioners  are  not  bound  to  repair  the  same: 
they  issue  their  order  as  a  court  of  record,  and  levy  rates,  &c.,|  for  its  repair. 
If  the  dam  in  question  be  treated  as  a  bank ;  *'  of  a  bank  the  property  and 
ownership  is  his  whose  grounds  adjoin  thereto.''— -Ca^M,  p.  74.  In  either 
case  the  ownership  cannot  be  in  the  commissioners;  nor  can  they  be  deemed 
to  have  any  property  in  the  erection  stated  to  have  been  injured.  **  7.  S.  doth 
cut  the  sea  bank,  or  the  bank  of  a  great  river;  and  /.  B.,  which  hath  occasion 
to  pass  thereby,  falleth  unawares  into  the  cut,  and  is  hurt  in  body  or  goods  : 
the  party  which  cutteth  this  bank  incurreth  these  mulcts;  for,  first,  the  owner 
of  the  soil  may  have  his  action  of  trespass  quare  solum  fodit,  and  he  which  fell 
therein  may  have  his  action  upon  the  case  against  the  digger  of  that  cut,  for  Ici 
recover  his  damage  for  his  special  hurt ;  and  the  oftender  may  also  be  indicted 
at  the  king's  suit  for  the  general  wrong  done  to  the  king's  people:  and  the  like 
law  is  of  a  highway." — Cailis,  p.  74.  The  only  three  remedies  are  here 
enumerated:  the  private  actions  are  sustainable  for  the  private  injuries ;  but  the 
c.unmissioners'^  have  sustained  no  such  injuries.  The  provisions  of  r«Aig 
the  Stat.  37  G.  3,  are  not  intended  to  vest  any  new  powers  in  the  com-  ^ 
uiissioners  of  sewers,  but  merely  a  joint  authority  and  interest  with  the  lords  and 
others  of  Romney  Marsh.  The  cases  of  Driver  v.  Simpson^  Harrison  v. 
Parker^  and  tf\lson  v.  Mackrelhy  are  all  inapplicable;  for  the  commissioners, 
it  has  been  shown,  have  no  ownership,  as  the  commissioners  of  inelosure  have 
in  their  stakes ;  neither  have  they  any  sintilla  of  possession,  and  much  ie^s  an 
exclusive  possession.  They  cannot  be  likened  to  the  corporation  of  the 
Trinity  House,  whose  right  to  sue  is  given  by  express  words ;  nor  to  commis- 
sioners of  drainage,  who  derive  their  rights  from  express  enactments;  nor  has 
it  ever  been  determined  that  the  latter  may  bring  an  action  of  trespass.  The 
plain  and  ordinary  course  of  remedy  is  by  indictment.  As  to  the  assertion, 
that  there  can  be  no  property  without  ownership  and  the  possession  of  some 
one,  a  parity  of  reasoning  led  to  the  unsuccessful  experiment  made  io  Russell 
V.  The  Men  of  Devon,  2  T.  R.  667.  An  injury  had  happened  to  the  waggon 
of  the  plaintitfs  in  that  case,  in  consequence  of  a  county  bridge  being  out  of 
repair:  they  reasoned,  like  these  plaintiffs,  that  there  could  be  no  property 
without  ownership  and  possession ;  and,  as  a  last  resource,  brought  their  action 
against  the  inhabitants  of  the  county,  as  the  only  persons  against  whom  they 
could  have  a  remedy  :  but  the  court  repudiated  the  action ;  and  Jishhurst,  J., 
after  commenting  on  the  unprecedented  nature  of  the  attempt,  said  that  it  was 
better  that  the  plaintiffs  should  be  without  a  remedy,  than  that  they  should 
mainuin  such  an  action.  In  Stocks  v.  Booth,  tlie  plaintiff  showed  a  sixty 
year's  possession,  but  that  was  held  an  insufficient  tide  on  which  to  maintain 

t  Calliif  p.  219.  Laborers  and  others  may  recover  their  wages  before  the  jastices  of 
lewers. 

t  See  Callitf  p.  219,  where  the  power  of  the  commiBsLoners  to  take  trees  for  repair  is 
recognised. 
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his  action  on  the  case  for  disturbance.  To  maintain  trespass,  there  must  not 
*B201  ^^^y  ^  ^  ^^E^^  o^  possession,  but  a  possession  in  fact.  If  land  *descend9 
•J  to  an  heir,  before  his  entry  he  may  make  a  lease ;  but  he  shall  not  have 
an  action  of  trespass  before  entry .t  The  plaintiffs  in  this  case  have  not  the 
possession,  nor  have  they  even  the  right  of  possession ;  and  they  cannot,  there- 
fore, hold  their  verdict. 

Dallas,  C.  J.  This  is  an  action  of  trespass  brought  by  the  commissioners 
of  sewers  against  the  cx)mmissioners  of  JRye  Harbor,  for  breaking  down  a  wall 
or  dam.  The  defendants  plead,  that  the  wall  or  dam  in  question  was  erected 
across  a  navigable  river;  and,  therefore,  that  they  had  a  right,  it  being  wrong- 
fully erected,  to  pull  it  down.  The  replication  states,  not  denying  that  the 
locus  in  quo  is  a  navigable  river,  that  the  wall  or  dam  was  erected  by  order  of 
six  of  the  commissioners  of  sewers,  at  a  meeting  duly  and  lawfully  held  for  that 
purpose  under  the  commission.  Upon  the  face  of  these  pleadings,  therefore, 
it  appears  that  the  act  done  by  the  plaintiffs  was  not  an  act  done  by  them  in 
their  individual  character ;  but,  that  it  was  an  act  done  and  attempted  to  be 
justified  under  the  powers  vested  in  them  by  the  commission.  The  question, 
then,  is,  whether  an  action  of  this  description,  upon  an  occasion  of  trespass  so 
as  to  injure  the  property,  can  be  brought  by  these  persons,  merely  in  virtue  of 
an  injury  done  to  what  they  have  stated  to  be  a  public  work,  erected  by  them 
as  commissioners. 

I  have  attended,  anxiously,  during  the  whole  course  of  the  argument;  and  I 
have  to  observe,  that  there  have  been  no  instances  referred  to,  either  since  the 
time  of  Henry  the  Eighth,  or  before  that  time,  which  make  it  appear  that  any 
action  of  this  description  has  ever  been  brought;  though  the  occasion  for  bring- 
*6211  ^^^  ^^^^  ^"  action  must  very  oHen  have  occurred.  The  argument  *of 
-^  negative  usage,  as  applicable  to  this  case,  if  not  decisive,  is  extremely 
strong.  In  an  action  of  trespass  brought  for  taking  a  vessel  at  sea  as  a  prize,^ 
upon  the  question  whether  such  an  action  would  lie, — first,  Mr.  Justice  Jlsh- 
hurst,  and,  afterwards,  Mr.  Justice '  Buller,  observed  that,  inasmuch  as  there 
never  had  been  an  action  brought  in  such  a  case,  a  case  which  must  frequently 
have  occurred  if  such  an  action  would  lie,  that  circumstances  went  Lirongly  to 
show  the  general  notion  of  professional  men  to  be,  that  no  such  action  would 
lie.J  There  is  no  instance,  hitherto,  of  such  an  action  as  that  under  discussion ; 
and  the  question  now  arises  for  the  first  time,  whether  or  not  an  action  in  this 
form  can,  in  such  a  case  as  the  present,  be  supported. 

It  is  not  necessary  to  go  into  minute  distinctions,  in  this  case,  between  actual 
and  constructive  possession.  Here,  it  must  be  admitted,  tliat  the  commissioners 
of  sewers  had,  if  any,  an  actual  possession ;  and  it  is  admitted,  for  the  purpose 
of  raising  this  point,  that  the  defendants  were  wrong-doers.  Now  it  is  quite 
clear  that  the  actual  possession  is  sufficient  on  which  to  ground  an  action  as 
against  a  wrong-doer;  for  he  who  commits  a  trespass  upon  the  possession  of 
another,  being  himself  a  wrong-doer,  has  no  right  to  put  the  other  party  to  the 
proof  of  title.  Common  sense  must  show  that,  in  such  a  case,  possession  is 
prima  facie  evidence  of  title.  It  must,  therefore,  he  taken  that,  in  this  case, 
the  defendants  were  wrong-doers;  which  brings  us  round  to  the  general  oout 
sideration,  whether  or  not  the  plaintiffs  had  such  a  possession  as  would  enable 
them,  as  against  a  wrong-doer,  to  bring  an  action  of  this  description. 
*fl22l  *That  depends,  in  the  first  place,  upon  the  character  with  which  the 
J  parties  are  invested ;  and,  in  the  next,  on  the  consideration  of  that  char- 
acter with  relation  to  the  thing  done.  It  is  not  pretended  that  the  injury  was 
any  injury  to  them  as  individuals ;  or  tliat  they  had  any  power  of  any  descrip^ 
tion,  as  individuals,  over  that  which  constitutes  the  subject  matter  of  the  injury^ 

t  Ploutd.  142.  Xe  Caux  v.  Eden,  2  Dougl.  601. 

S  And  see  the  commencement  of  the  judgment  of  Athlmrgtt  J.,  in  Eutaell  v.  Tk«  Mim 
^  Devon,  2  T.  R.  673. 
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But  it  is  contended  merely  and  simply,  that,  in  the  case  of  a  public  work  of 
this  description,  which  the  plaintiffs  employed  persons  to  erect  and  superintend, 
if  any  injury  is  done  to  such  works,  they  have  a  right  to  bring  this  action,  and 
recover  damages  by  a  verdict,  as  in  the  case  of  an  injury  done  to  them  as 
individuals. 

In  the  first  place,  in  what  character  do  they  stand  ?  They  stand  in  the  char- 
acter of  commissioners  of  sewers,  a  character  created  under  a  particular  com- 
mission ;  a  commission  given  in  consequence  of  an  act  of  parliament  delegating 
to  them  particular  powers.  It  is  said,  and  I  suppose  from  authority,  thai  these 
commissioners  are  nominated  by  the  power  of  the  crown.  There  is  no  doubt 
whatever,  tliat,  before  the  commission,  all  the  powers  given  to  the  commis- 
sioners were  vested  in  the  crown,  as  far  as  those  powers  are  incident  to,  and 
necessary  to  the  defence  of  the  realm.  Without  drawing  the  attention  of  the 
bar  to  any  particular  expressions  in  the  statute,  23  //.  8.  c.  5,  by  which  it 
appears  that  these  powers  were  vested  in  the  crown,  it  is  enough  to  state  the 
recital  of  the  commission.  "  We,  therefore,  for  that  by  reason  of  our  dignity 
and  prerogative  royal,  we  be  bound  to  provide  for  the  safety  and  preservation 
of  our  realm  oi  England^  willing  that  speedy  remedy  be  had  in  the  premises, 
have  assigned  you  and  six  of  you,"  and  so  forth.  The  statute  first  states  the 
want  of  speedy  redress  and  *remedy,  «.  1,  in  cases  of  the  description  r,/.,,^ 
named  therein,  and  then  enacts  that  commissions  of  sewers  shall  be  ^ 
directed,  in  order  to  prevent  any  delay  in  such  redress  and  remedy.  Then  we 
have  the  form  of  the  commission  itself;  by  which  those  who  act  under  it  arc 
clothed  with  a  particular  character,  and  with  all  that  belonj^s  to  that  character, 
under  the  special  powers  which  they  are  to  exercise.  Then  follows  an  enu- 
meration of  what  things  the  commissioners  are  authorised  to  do;  namely,  all 
that  may  be  necessary  for  the  defence  of  the  land  against  the  sea,  as  well  as  all 
that  may  become  requisite  for  draining  the  lands.  The  commission  prescribes 
their  main  duties  and  powers.  They  are  authorised  "  to  arrest  and  take  as 
many  carts,  horses,  oxen,  beasts,  and  other  instruments  necesssary,  and  as  many 
workmen  and  laborers,  as  for  the  said  works  and  reparations  shall  sutfice,  pay- 
ing for  the  same,  competent  wages,  salary,  and  stipend,  in  that  behalf;  and 
also  to  take  such  and  as  many  trees,  woods,  underwoods,*'  and,  in  short,  what- 
ever is  necessary  and  proper  to  construct  works  for  defence  against  the  sea,  or 
for  draining  the  inland  country.  The  commission  describes  the  persons  who 
are  to  contribute  to  the  charges;  and  gives  the  commissioners  powers  of  appoint- 
ing bailiffs,  collectors,  surveyors,  and  other  inferior  officers.  It  gives  a  power 
of  distraining  for  the  arrearages  of  money  assessed ;  and  the  particular  power  to 
take  and  employ  workmen,  timber,  &c.  which  I  have  already  stated  at  length. 
Then  follow  powers  to  make  statutes  and  ordinances,  and  to  award  writs  and 
precepts  to  sheriffs,  bailiffs,  and  others ;  to  compel  others  to  obey  their  orders; 
to  command  the  sheriffs  to  return  before  the  commissioners  to  such  jurors  as 
shall  be  expedient  for  inquiry;  and  to  command  *all  other  ministers  and  r^p^yA 
officers,  as  well  within  the  liberties  as  without,  to  attend  on  the  com-  •-  "^ 
missioners  in  and  about  the  execution  of  their  commission.  Then  follows  the 
oath,  by  which  the  commissioners  bind  themselves  to  the  faithful  execution  of 
their  duty.  Let  us  consider  what  arc  the  terms  of  that  oath: — "  Ye  shall 
swear,  that  you,  to  your  cunning,  wit,  and  power,  shall  truly  and  indifferently 
execute  the  authority  to  yi»u  given  by  this  commission  of  sewers,  without  any 
favor,  affection,  corruption,  dread,  or  malice,  to  be  borne  to  any  manner  of  per- 
son or  persons:  and,  as  the  case  shall  require,  ye  shall  consent  and  endeavor 
yourself  for  your  part,  to  the  best  of  your  knowledge  and  power,  to  the  making 
of  such  wholesome,  just,  equal,  and  indifferent  laws  and  ordinances  as  shall  be 
made  and  devised  by  the  most  discreet  and  indifferent  number  of  your  fellows, 
being  in  connnission  wiih  you,  for  the  duo  redress,  reformation  and  amendment 
of  all  and  every  such  things  as  ure  conuiiued  and  specitied  in  the  said  commis 
iion;  and  the  same  laws  and  ordinances,  to  your  cunning,  wit,  and  powei 
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cause  to  be  put  in  due  execution,  without  favor,  meed,  dread,  malice,  or  affec- 
tioo,  as  Ood  you  help  and  all  saints."  Not  only  by  the  form  and  construction 
of  the  commission  itself,  therefore,  but  by  the  oath  which  they  are  to  take,  the 
commissioners  are  faithfully  to  execute  merely  the  authority  which  is  given  to 
them.  It  was  not  intended  that  they,  in  the  exercise  of  this  authority,  having 
erected  works,  and  those  works  having  been  pulled  down,  should  be  entitled  to 
bring  an  action  like  this.  It  appears  clearly  to  me,  that  the  power  and  autho- 
rity to  be  exercised  by  them  on  behalf  of  the  public,  vests  in  them  neither  a 
property  nor  a  possession,  which,  as  a  property  or  possession,  can  be  taken  as 
sufficient  to  maintain  an  action  of  trespass. 

*62~1  ^^^  ^^  agreed,  that,  if  the  erection  in  question  be  a  bank,  the  injury  is 
-J  to  the  owner  of  the  adjoining  land;  but,  it  is  said,  this  is  not  a  bank  but 
a  wall.  Let  us  examine,  then,  the  case  of  a  wall  as  distinguished  from  the 
case  of  a  bank.  A  wall  is  constructed  of  materials  which  do  not  form  part  of 
the  soil,  but  which  are  brought  from  a  distance,  more  or  less,  and  put  upon  the 
soil;  and,  in  case  it  is  a  wall,  and  not  a  bank,  it  is  the  property,  not  of  the  com- 
missioners, but  of  tliose  who  are  bound  to  repair  it.  'inhere  is  not  any  thing, 
therefore,  in  substance,  from  the  beginning  to  the  end  of  the  commission,  by 
which  it  appears  that  the  property,  lor  any  purpose,  is  vested  in  the  commis- 
sioners themselves. 

It  is  then  said  that  the  commissioners  have  a  power  to  take  timber  and  other 
things  belonging  to  any  person,  for  the  necessary  purposes  of  constructing  and 
repairing  works.  But,  in  such  cases,  the  expense  is  borne  by  those  who  are 
liable.  If  the  commissioners  can  sue  in  the  character  of  plaintiff's,  they  may  be 
sued  in  the  character  of  defendants.  Now  what  is  provided  when  timber  is 
taken  ?  If  the  commissioners  take  timber  belonging  to  any  persons,  in  order  to 
construct  works  of  any  description  upon  the  land  of  another,  the  owner  of  the 
limber  is  not  to  proceed  against  the  commissioners ;  he  must  proceed  be/ore 
the  commissioners  in  court,  for  the  purpose  of  obtaining  his  demand  for  the 
value  of  the  timber.  The  price  is  not  given  by  the  commissioners  individually, 
but  it  is  given  before  them  as  a  court  of  record,  in  which  they  are  bound  to  act. 
The  owner  of  the  limber  recovers  the  damages  expressly  by  a  decree  of  the 
commissioners,  they  being  the  persons  having  the  power  of  finally  settling  in 
all  cases. 

But,  it  is  said,  that  the  commissioners  have  the  power  to  employ  workmen. 
They  have  that  power,  it  is  true,  but  their  money  is  not  the  money  which  is 
»«9m  paid  for  *what  is  done.  The  workmen  may  proceed  to  recover  tliat 
-I  which  is  due  for  the  work  and  labor  which  they  were  hired  to  do, 
before  the  commissioners  in  their  courts.  In  no  case,  therefore,  is  a  claim  to 
be  made  upon  them  with  respect  to  work  and  labor,  or  timber;  but,  in  every 
instance,  the  plaintiff  has  to  proceed  in  their  court  to  recover  before  them.  If 
there  be  in  some  one  or  more  cases  a  power  and  authority  to  be  exercised  on 
the  part  of  the  public,  those  powers  are  not  given  to  the  justices  of  sewers  as 
individuals,  but  in  their  public  capacity ;  and,  as  commissioners,  they  can  do 
no  act  which  goes  to  show  either  exclusive  possession,  or  any  possession  of 
any  descriptioa  whatever.  I  think,  tlierefore,  that  in  this  case  there  must  be  a 
nonsuit. 

Park,  J.  I  should  have  been  contented  to  have  simply  expressed  my  con* 
currence  in  the  opinion  which  my  Lord  Chief  Justice  has  given,  had  it  not  been 
for  the  great  importance  of  this  question  to  the  public.  That,  and  the  magni- 
tude of  the  subject,  perhaps,  require  me  to  say  upon  this  occasion,  more  than  I 
otherwise  should  have  said. 

This  is  a  civil  action,  and  it  is  not  probable,  if  it  is  well  founded,  that  some 
authority  for  it  should  not  have  been  discovered.  No  such  authority,  iiowever, 
appears  to  have  been  found.  It  must  be  qpite  impossible,  I  think,  if  any  one 
reads  what  is  to  be  found  in  the  act  of  parliament  passed  in  the  reign  of 
Henry  8.,  and  the  powers  granted  to  tlie  commissioners  under  tliat  act ;  and 


308     Duke  of  Newcastle  v.  Clark.  M.  T.  1818.  [626 

then  consults  that  very  learned  reading  CalHs  on  Sewera,  which  is  much 
regarded  as  an  authority  in  TVestminster  HalL  not  to  be  satisfied  from  every 
passage  in  that  work,  that  no  such  action  as  this  can  be  maintained.  The  com- 
mission itself,  undoubtedly,  gives  many  powers,  *and  a  considerable  r»go7 
authority  to  the  commissioners  ;  but  every  one  must  feel,  that,  in  no  ^ 
par!,  is  it  stated,  that  they  are  to  have  any  sort  of  ownership,  or  any  possession 
or  property  in  the  works  which  they  may  have  to  superintend  and  control. 
The  commission  at  large  contains  almost  every  thing  that  can  occur  upon  such 
a  subject.  It  constitutes  the  commissioners  a  court,  and  gives  them  every 
power  incident  to  a  court  of  oyer  and  terminer.  They  may  compel  obedience 
to  their  orders ; — they  may  command  the  sheriffs  by  their  mandatory  writs,  to 
summon  a  jury  of  twelve  men  for  the  purpose  of  enquiry ; — they  are  enabled  to 
appoint  ministerial  officers ; — they  may  nominate  a  collector  for  the  purpose  of 
collecting  money,  and  proper  officers  for  hearing  and  taking  an  account  of  the 
receipts  and  payments.  So  that  the  commissioners  themselves  do  not  act  min- 
isterially, but  the  officers  whom  they  appoint.  Again,  the  commissioners  are 
empowered  to  arrest  all  waggons  and  so  forth ;  but  the  charges  are  not  to  be 
paid  by  the  commissioners  themselves,  for  the  commission,  still  treating  them 
as  a  court,  directs  that  the  charges  are  to  be  paid  by  such  rates  as  they,  by  their 
ordinance,  shall  decree.  The  passage  quoted  by  my  brother  Beat  from  Cullis^ 
strikes  me,as  far  as  it  makes  against  the  argument,  in  support  of  which  it  was 
cited,  as  almost  decisive  of  the  whole  case.  Callia  draws  a  distinction  between 
a  wall  and  a  bank ;  as  to  the  latter  the  ownership  is  not  doubtful,  but  as  to  a 
wall  th^  ownership  is  doubtful ;  and,  as  a  wall  is  not  necessarily  the  property 
of  the  owner  of  the  adjoining  land,  it  is  argued  that  it  must  be  the  property  of 
the  commissioners.  Caliia,  says,  **  A  wall  doth  differ  in  point  of  ownership 
from  a  bank,  first,  in  respect  to  the  materials  the  same  is  made  of;  for  a  bank 
is  made  ex  solo,**  ^c. ;  but  so  is  not  a  wall,  for  it  is  an  artificial  edifice,  not  of 
the  materials  arising  out  of  the  place  where  it  standeth,  but  which  be  brought 
♦and  built  there,  "arf  propria  onera  et  costagia  partis^** — not  of  the  pgoft 
commissioners ;  it  is  not  built  at  their  cost, — ^*  so  that  the  ownership  *• 
and  property  of  a  wall  doth  appertain  to  him  who  is  bound  to  repair  the  same, 
though  his  ground  lie  not  next  thereto,  but,  of  a  bank,  the  property  and  owner- 
ship is  his  whose  grounds  adjoin  thereto.*'  The  commissioners  are  not  bound 
to  repair  the  wall;  they  are  to  order  it  to  be  repaired ;  but  the  party  bound  to 
repair,  is  the  party  who  is  to  pay  the  expenses  of  the  reparations.  Tliis  cer- 
tainly shows  that  the  property  of  a  bank  is  in  the  owner  of  the  adjoining  land, 
but  that  the  property  of  a  wall  is  in  him  who  is  bound  to  repair  it,  or,  in  other 
words,  not  in  the  commissioners.  But  my  opinion  does  not  rest  upon  that 
passage'  only,  it  will  be  found  that  the  commissioners  themselves  are  not  liable, 
but  that  they  are  to  make  an  order  upon  those  who  are  liable ;  and,  as  to  pos- 
session, there  is  no  mention  of  it  whatever.  In  Callia,  P.  115,  under  the  title 
of  ownership,  I  read,  concerning  the  owner,  that,  **  The  ownership  of  a  bank, 
wall,  or  other  defence,  is  a  sufficient  warrant  to  impose  the  charge  of  the  repairs 
thereof  upon  him,  without  being  tied  thereto  by  prescription,  as  it  appears  in  8 
H,  7.  fol.  5.  and  it  stands  with  reason  that  every  man  should  be  bound  to  repair 
his  own ;  and  the  consideration  is  also  moving,  for  that  his  grounds  which  lie 
nearest  the  waters  are  sooner  subject  to  drowning,  and  if  any  increase  be  upon 
the  small  rivers,  it  falls  to  his  share.**  The  ownership  of  a  bank  or  wall  then 
IS  not  in  the  commissioners.  The  commissioners  are  to  impose  a  chaige  for 
the  repairs ;  but  they  are  not  to  impose  a  charge  upon  themselves.  It  is  quite 
manifest,  therefore,  that  the  commissioners  cannot  have  thd  possession.  There 
is  another  passage  which  has  been  *adverted  to,  P.  210,  where  CalHa  r«aoQ 
shows,  that,  if  the  commissioners  think  it  necessary  for  the  purpose  of  '• 
the  works  that  certain  things  should  be  got,  and  that  trees  should  be  taken,  they 
may  appoint  the  officers  to  take  so  many  trees  of  /•  S,  at  such  a  price,  and  **  / 
S.  hath  remedy  to  come  by  his  moneys  in  this  court;" — that  is  the  court  of 


629] 


8  Taunton,  309 


the  commissioners  of  sewers.  Now  did  ever  any  body  hear  of  the  judge  of  a 
court  deciding  his  own  cause !  But  these  commissioners  are  to  decide  and 
give  a  remedy  to  the  party  for  the  trees  admitted  to  be  taken  under  their  autho- 
rity, or  at  least  by  virtue  of  their  authority,  they  themselves  acting  as  judges. 
So  also,  it  is  expressly  pointed  out,  in  the  passage  which  follows,  that  the 
laborers  and  workmen  are  to  recover  their  wages,  not  of  the  commissioners, 
but  htfoTt  the  commissioners.  In  order  to  save  the  expense  of  proceedings  at 
Haw,  parties  are  enabled  to  sue  in  their  court,  and  before  the  commissioners  of 
sewers,  who  may  give  immediate  remedy.  There  is  another  passage,  begin- 
ning at  page  92,  which  is  extremely  strong;  for  it  shows  that,  if  new  walls  are 
to  be  erected,  they  are  not  to  be  erected  by  the  commissioners,  but  by  those 
owners  of  the  levels  who  take  the  benefit  of  them,  and,  taking  the  benefit,  are 
bound  to  repair  and  maintain  them.  The  property,  therefore,  must  be  in 
them. 

The  only  further  topic  of  which  I  shall  take  notice  is  the  stat.  of  the  37  G. 
3.,  which  has  been  much  relied  upon  by  the  bar ;  but  it  seems  to  me  that  the 
plaintiffs  cannot  at  all  intrench  themselves  in  the  eighteenth  section.  This 
statute  may  be  described  as  an  act  for  the  preservati(m  of  the  harbor  of  Ryt ; 
and  the  legislature,  choosing  to  give  to  the  lords,  baililTs,  and  jurats  of  Romney 
Marsh  certain  powers,  gave  them  tlie  powers  contained  in  the  act,  joining  them 
with  the  commissioners  of  sewers.  But  that  statute  does  not  extend  the  powers 
*A^ni  ^^  *^^^  commissioners  of  sewers ;  it  only  gives  to  the  lords,  baililTs,  and 
J  jurats  of  Romney  Marsh  a  similar  jurisdiction.  So  anxious  was  the 
legislature  to  guard  against  misconstruction,  that  it  expressly  provides  that 
nothing  therein  contained  should  lessen  or  prejudice  the  general  authority  of 
the  commissioners  of  sewers.  The  act  was  not  framed  for  giving  the  commis- 
sioners of  sewers  any  greater  authority;  but  it  was  framed  so,  that  a  much 
greater  authority  should  be  given  to  the  lords,  bailiffs,  and  jurats  of  Romney 
Marsh  than  they  had  before,  in  case  of  the  lands  being  endangered. 

Under  all  the  circumstances  of  the  case,  therefore,  there  is  no  foundation  for 
supposing  that  an  action  of  this  sort  can  be  maintained;  and  I  think  that  to 
decide  in  concurrence  with  what  has  been  brought  forward  in  argument  for  the 
plaintiffs  would  be  highly  dangerous  to  their  interests.  The  legislature  never 
contemplated  that  the  commissioners  of  sewers  should  have  any  other  authority 
than  that  of  guarding  against  any  injury  on  the  part  of  the  public;  and,  if  any 
injury  arose  from  tlie  cutting  down  the  dam  in  question,  that  remedy  must  be 
by  indictment  in  the  name  of  the  king,  and  not  by  an  action  brought  by  the 
commissioners  as  individuals,  for  the  wrong  done.  If  the  proceeding  by  indict- 
ment had  been  adopted,  it  would  have  afforded  the  opportunity  of  administering 
justice,  by  keeping  the  fine  impending  over  the  party  until  the  damage  was  duly 
repaired.  Under  these  circumstances,  I  am  of  opinion  that  this  venUct  cannot 
be  allowed  to  stand. 

BuRRouGU,  J.  This  question  is  raised  upon  the  general  issue :  the  plaintiffs, 
therefore,  must  have  the  possession,  or  they  cannot  maintain  this  action.  It  is 
not  necessary  for  me  to  state  what  is  the  case  of  commissioners  of  inclosure, 
«A^11  ^^^^"^^  ^^  must  be  remembered  *that  they  act  ministerially.  In  many 
-I  acts  those  commissioners  interfere  personally,  and  many  things  are  car- 
ried on  under  their  immediate  direction  ;  and  a  question  in  such  cases  may  be 
raised,  whether  they  may  not  have  a  constructive  possession ;  but  tliat  is  not  now 
to  be  decided :  such  a  question  can  never  be  made  a  part  of  the  present  case.  The 
case  of  Driver  v.  Simpson  was  so  very  peculiar  in  its  nature,  and  depended  so 
entirely  upon  particular  circumstances,  that  the  gentlemen  who  took  the  note  of 
it  did  not  think  it  worth  reporting;  and,  besides,  it  has  no  bearing  upon  the  pre- 
sent question.  My  Lord  Chief  Justice  has  truly  observed  that,  as  there  has  beeii 
no  instance  of  such  an  action,  it  is  a  strong  presumption,  under  the  circumstances 
of  this  case,  that  no  such  action  could  be  maintained.  An  act  of  parliament 
was  made  in  the  year  153 1,  previously  to  which  the  commissioners  of  sewers  hstd 
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a  regular  jurisdiction  of  oyer  and  terminer,  which  they  had  been  accustomed  to 
have  at  all  limes.  In  this  case,  whether,  the  defendants  are  wrong  doers  or  not, 
is  not  the  question.  The  question  is:  against  whom  are  they  wrong  doers?  Are 
they  wrong  doers  against  the  phiintiflfs  ?  Certainly  not,  unless  the  phiintifls  can 
be  said  to  be  personally  in  possession,  or  have  a  right  to  the  property,  in  respect 
of  which  posscsssion  follows;  for  without  that  they  cannot  maintain  their  action. 
They  must  either  have  the  actual  possession  or  the  general  property,  which  brings 
possession  to  them.  Now,  let  us  look  for  a  moment  at  the  situation  of  the  com- 
missioners, and  see  whether,  in  any  possible  case,  the  possession  can  be  in  them. 
The  commissioners  are  clothed  with  no  individual  rights  as  a  consequence  of 
their  office — they  act  in  their  official  capacity  only.  They  are  persons  holding 
a  court  of  record;  they  act  by  their  servants,  and  all  they  do  is  done  under  the 
sanction  of  the  court.  How  is  the  r.ct  *of  parliament  worded,  under  rsgoo 
which  they  are  constituted  commissioners?  It  is  in  very  strong  terms:  •- 
the  commissioners  are  said  to  be  the  king's  justices,  which  shows  very  plainly 
what  we  are  to  understand  by  the  commission.  The  business  of  the  court 
is  to  be  settled  by  six  of  the  commissioners,  three  of  whom  must  be  of  the 
quorum.  They  are  justices,  and  are  to  do  those  things  which  are  poinleti 
out ;  but  all  still  with  reference  to  a  court  of  oyer  and  terminer  existing  at 
all  times.  Let  us  look  at  the  acts  which  the  commissioners  are  to  perform. 
They  are  to  survey  the  things  under  their  care ;  and  when  they  come  back 
from  their  survey,  their  proceedings  are  taken  by  the  commissioners  as  a  court. 
If  they  are  to  survey,  they  are  also  to  inquire  by  the  oaths  of  honest  and  law- 
ful men,  who  are  to  present  what  things  arc  necessary  to  be  done.  Then  tlie 
commissioners  are  to  make  a  decree,  and  issue  their  orders,  v^hich  they  are 
authorised  to  carry  into  effect  by  their  keepers,  bailiffs,  expenditures,  and 
other  officers,  as  ministers.  They  have  duties  assigned  to  them :  but  fur 
what  purpose  ?  For  the  safety,  conservation,  reparation,  and  reformation  of 
the  premises — all  that  is  to  be  actually  done  is  done  by  the  machinery  of  the 
persons  appointed  by  the  commissioners.  The  commissioners  are  to  hear  the 
accounts  of  the  collectors  or  other  ministers  as  to  receipts  and  payments :  all 
this  shows  that,  in  their  administration,  the  commissioners  themselves  form  a 
court  of  justice,  and  that  they  carry  their  decrees  into  effect  by  means  of  their 
officers.  Now,  I  would  ask  if  there  has  ever  been  an  instance  of  an  action 
brought  by  any  one  against  a  judge  of  a  court  of  record  for  any  thing  done  in 
a  judicial  capacity  ?  It  is  impossible.  Never  can  such  an  action  have  existed. 
I  remember  very  well  the  case  of  Miller  v.  Scare^  2  W.  Bl.  1141,  •which  r»/»o« 
was  an  action  brought  against  commisioners  of  bankrupts.  There  a  dis-  *- 
tinction  was  made,  that  the  commissioners  of  bankrupts  had  a  ministerial 
authority,  and  did  not  form  a  court  of  record.  Various  distinctions  hud  been 
drawn  upon  the  subject ;  but  that  case  put  all  questions  to  rest.  Then  it  is 
said  that  the  plaintifl's  are  only  .commissioners  of  a  particular  district ;  but,  look 
at  the  statute,  and  the  answer  is  plain.  The  statute  says,  that  by  reason  of  the 
outrageous  flowing  of  the  sea,  it  was  necessary  that  commissions  of  sewers 
should  be  directed  from  time  to  time  in  cdl  parts  of  the  realm.  They  are  not 
appointed  for  any  particular  district;  the  commissions  are  issued  because  there 
'  is  found  great  want  of  them,  from  tiie  breaking  and  irruptions  of  the  sea,  by 
means  of  which  the  low  lands  are  destroyed.  Beyond  all  question  these  com- 
missioners arc  invested  with  a  great  public  authority.  They  are  to  be  named, 
not  in  the  ordinary  way  under  an  inclosure  act,  but  by  the  Lord  Chancellor 
and  Lord  Treasurer  of  England^  and  the  two  Chief  Justices  for  the  time 
being,  or  by  three  of  them,  whereof  the  Lord  Ciiancellor  to  be  one.  Under 
these  circumstances,  can  it  be  contended,  that  the  commissioners  have  the  pos- 
session of  these  works.  Is  there  any  pretence  for  supposing  that  they  can 
have  such  a  possession  as  will  maintain  this  action  ?  They  are  not  in  a  capa- 
city to  have  the  possession,  being  a  court  of  record.  To  what  end  should  they 
have  the  possession,  when  every  thing  they  do,  is  by  the  machinery  of  those  whom 
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they  appoint?  From  the  words  of  the  statute  of  Henry  the  Eighth,  I  have 
not  the  least  doubt  upon  the  question :  and  I  am  of  opinion  that  this  action 
cannot  be  maintained, 

Judgment  of  nonsuit.1 

t  [S«e  Dywn  et  al,  ▼.  CoUiek,  5  Barn.  &  Aid.  600.] 


•634]  »JONES  V.  TATHAM. 

The  court  refnsed  to  ^ant  a  new  trial  in  an  action  of  trespass,  on  the  ground  of  a  vari* 
ancc  between  the  nisi  prius  record  and  the  issue  delivered ;  the  mistake  being  in  the 
issue,  and  the  record  agreeing  with  the  declaration. 

Trespass  for  breaking  and  entering  the  close  of  the  plaintiff,  for  whom,  at 
the  trial  at  the  last  Gloucester  assizes,  the  jury  found  their  verdict. 

Heywood^  Seijt.,  on  a  former  day,  obtained  a  rule  nisi  to  set  aside  this  ver- 
dict and  have  a  new  trial,  on  the  ground  that  the  nisi  prius  record  described 
tlte  locus  in  quo  at  Cheltenham,  as  abutting  on  the  lands  of  William  Fowler^ 
but  the  issue  delivered,  described  the  abuttal  by  mistake  to  be  on  the  lands  of 
iniliam  Fowles. 

Best,  Serjt.,  submitted,  that  there  was  no  ground  for  the  motion,  because  the 
declaration  was  right,  and  the  record  agreed  with  the  declaration,  the  mistake 
bein^  in  the  issue  delivered. 

lieywood^  in  suppport  of  his  rule,  contended  that  as  the  trial  had,  was  on  a 
nisi  prius  record,  which  is  not  the  copy  of  any  record  in  court,  there  must  be 
a  new  trial. 

Sed  non  allocatur  ;  for  the  issue  delivered  is  no  record,  and  being  incorrect, 
the  defendant  need  not  have  accepted  it.  The  declaration  was  right,  the  issue 
Is  a  copy  of  the  declaration,  and  on  application  to  a  judge,  it  would  have  been 
instantly  corrected. 

Per  curiam.  Rule  discharged.! 

t  Note.    See  Doe  dem,  CotteriU  v.  Wylde  2  B.  &  A.  472. 


♦635]  •PARKER  v.  EASTWOOD. 

In  an  action  directed  by  the  Vice  Chancellor  to  try  the  validity  of  a  commission  of  bank- 
rupt, it  being  sworn  by  the  defendant,  without  contradiction  by  the  plsintiflT,  (the  bank- 
rupt,) who  had  laid  the  venue  in  Middlesex,  that  previously  to  the  issuing  of  the  com- 
inision  the  plaintiff  had  resided  in  Yorkshire^  that  all  his  dealings  had  taken  place  in 
Yorkshire  and  its  vicinity,  and  that  all  the  defendant's  witnesses  resided  there,  and  the 
plaintiff  not  having  disclosed  by  affidavit  that  he  had  any  material  evidence  to  give  in 
MiddlesexAhe  court  allowed  the  defendant  to  change  the  venue  to  Lancaster  on  pay 
uent  of  costs. 

HuLLOCK,  Serjt.,  on  a  former  day  in  this  term«  had  obtained  a  rule  nisi  to 
change  the  venue  in  this  cause  from  Middlesex  to  Yorkshire  or  Lancaster^  on 
an  affidavit  which  stated,  that  a  commission  of  bankrupt  had  issued  against  the 
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plaintiff,  who  aflerwards  petitioned  that  the  commission  might  be  superseded, 
and  that  the  Vioe  Chancellor,  before  whom  the  petition  was  made  thereupon, 
directed,  that,  for  the  purpose  of  trying  the  validity  of  the  commission,  the 
plaintiff  should  bring  an  action  against  his  assignee,  and  that  he  should  admit 
possession  of  the  plaintiff's  effects ;  that  this  action  was  accordingly  brought, 
and  the  venue  laid  by  the  plaintiff  in  Middlesex ;  that  the  plaintiff,  before  the 
issuing  of  the  commission,  resided  in  Yorkshire^  and  that  all  his  business  was 
transacted,  and  his  effects  got  in  from  persons  in  that  vicinity  ;  that  the  plain- 
tiff would  have  nothing  to  prove,  and  that  all  the  onus  of  proof  would  lie  on  the 
defendant,  whose  witnesses  resided  in  Yorkshire ;  that  the  expenses  of  their 
attending  in  Middlesex  would  be  heavy,  and  that  the  costs  would  fall  on  the 
defendant,  the  estate  of  the  bankrupt  being  under  300/. 

Faughan,  Serjt.,  now  showed  cause  against  the  rule,  and  contended  that  the 
plaintiff  had  a  right  to  retain  the  venue  in  Middlesex,  on  undertaking  to  give 
material  evidence  there.     Henshaw  v.  RxUley,  1  N.  R.  110. 

*Dallas,  C.  J.,  (stopping  Hullocky  who  rose  to  support  his  rule.)  r^a^a 
The  case  of  Henshaw  v.  Rutley^  was  prior  to  the  cases  subsequently  l- 
determined  in  this  court.  If  the  plaintiff  had  material  evidence  to  give,  he 
should  have  disclosed  it  by  affidavit  in  answer  to  this  application.  It  is  sworn 
without  contradiction,  that  all  the  defendant's  witnesses  live  in  Yorkshire^  and 
the  plaintiff  does  not  swear  that  be  has  any  witness  at  all. 

Park,  J.  In  the  case  of  Holmes  v.  fVainwriglit^  3  East,  320,  the  Court 
of  King's  Bench  changed  the  venue,  on  the  application  of  the  defendant,  on 
his  agreeing  to  admit  a  particular  fact  which  existed  in  point  of  form  in  the 
original  county  in  which  the  venue  was  laid,  all  the  witnesses  residing  at  a 
great  distance  from  that  county.  The  words  of  Lord  Ellenhorough  in  that  case 
ure,  **  Here  all  the  witnesses  live  at  a  great  distance,  and  the  expense  of  bring- 
ing them  up  must  be  very  great,  and  there  is  no  convenience  balancing  on  tlie 
uher  side.       I  think  the  defendant  is  entided  to  his  rule. 

BuRROUGH,  J.,  concurred. 

Per  curiam. 

Rule  absolute  to  lay  the  venue  in  Lancaster  on  payment  of  costs. 


•AMES  et  al.,  v.  MILWARD.  [*637 

[2  Moore  713.  S.  C] 

The  arbitrator,  to  whom  an  action  on  the  case  for  a  fraudulent  representation  of  the  cir- 
cumstances of  A,  was  referred,  found  that  the  defendant,  knowing  the  object  of  the 
plaintiffs*  inquiries,  had  omitted  to  state  the  material  facts  of  the  existence  of  debts 
due  by  A.  to  him,  and  of  his,  holding  ^.'s  warrant  of  attorney,  and  that  therefore,  he  did 
not  give  a  fair  representation  of  what  he  knew  concerning  ^.'s  credit ;  and  that  the 
defendant,  although  he  did  not  mean  to  hold  out  any  inducement  to  the  plaintiffs  to 
trust  A.,  therebjr  misled  the  plaintiffs,  and  created  in  them  a  false  confidence  in  the 
circumstances  of  A.  The  arbitrator  acquitted  the  defendant  of  all  collusion  with  A.. 
ond  of  all  fraud  at  the  time  of  making  the  representation,  but  feeling  himself  compelled 
b]r  adjudged  cases,  which  he  mentioned,  to  decide  that  the  knowledge  of  the  falsehood 
of  the  thing  asserted  was  in  itself  fraud  and  deceit,  he  awarded  in  favor  of  the  plamtifid. 
The  court  set  aside  the  award,  on  the  ground  that  the  arbitrator  had,  on  the  face  of  it, 
acquitted  the  defendant  of  fraud  and  deceit. 

Action  on  the  case,  for  a  fraudulent  representation.  The  arbitrator,  to  whom 
the  case  was  referred,  stated  in  his  award  the  following  facts.  The  plaintiffs 
were  distillers  at  Birmingham^  and  the  defendant  was  a  malstcr  of  the  same 
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place.  Towards  the  end  of  1815  and  in  the  beginning  of  1816,  they  had 
trusted  ffillam  Baie^  who  kept  a  public  house  in  Birmingham^  with  divers 
quantities  of  malt,  and  had  agreed  to  extend  his  credit  to  250?.,  to  secure  which 
sum  with  interest  the  defendant  took  Batt^s  warrant  of  attorney  on  the  20th  of 
January^  1816;  and  between  that  time  and  the  September  following,  delivered 
oiher  quantities  of  malt,  which  made  up  the  250/.  It  was  intended  between 
Bate  and  the  defendant,  that  Bate  should  be  intrusted  with  this  amount  at  in- 
terest, and  that  he  should  for  the  future  pay  for  one  delivery  of  fiily-six  bushels 
of  malt  under  another.  On  the  24th  of  February^  1817,  Bate^  besides  the  debt 
of  250/.  was  in  arrear  32/.  4«.  on  account  of  a  further  supply  ;  and  on  that  day, 
be  had  at  his  request  fifty-six  bushels  more  of  malt,  the  amount  of  the  price  of 
which  he  promised  to  pay,  as  well  as  the  32/.  4«.  after  Whitsuntide  fair,  with 
which  promise  the  defendant  was  contented.  On  the  24th  of  March  following, 
»A^fi1  j^a/e  ordered  fifty-six  bushels  more,  which  he  at  the  same  time  paid  for, 
-'  *(minus  1 6«.)  The  account  between  the  defendant  and  Bate  being  in  this 
state,  (namely,  the  debt  of  250/.  resting  on  the  security  of  the  warrant  of  attorney, 
and  a  further  debt  of  about  63/.  on  his  undertaking  to  pay  after  the  next  Whit" 
ntntide  fair,)  the  plaintiff's,  about  three  weeks  before  PFhitsuntide,  applied  by 
tlieir  traveller  to  the  defendant,  to  know  the  character  and  responsibility  of  Bate^ 
and  the  defendant  being  informed  by  the  traveller  that  Bate  had  given  a  refer- 
ence to  him,  as  to  his  {Bate's)  responsibility,  and  being  asked  what  he  thought 
of  Bate,  replied,  **  he  pays  me  very  well ;"  and  to  another  question,  whether  he 
would  trust  him  with  malt,  he  replied  that  he  would.  This  communication  passed 
in  the  street,  where  the  defendant  and  the  plaintiff's  traveller  accidentally  met. 
In  consequence  of  what  the  defendant  there  stated,  the  plaintiffs  delivered  to 
Bate  a  quantity  of  spirits  to  the  amount  of  50/.  IBs,  The  plaintiffs  had  pre- 
viously credited  Bate  with  two  gallons  of  brandy,  ordered  of  their  same 
traveller,  who  admitted  that  he  had  often  pressed  Bate  for  orders,  considering 
his  house  well  situated  for  business,  and  that  knowing  the  family,  he  was 
anxions  to  do  business  with  Bate,  It  was  proved,  however,  that  one  of  the 
plaintiffs  in  person  refused  to  trust  Bale  with  this  larger  order  without  a  refer- 
ence. After  Whitsuntide  fair,  Bale  failed  to  pay  the  defendant  according  to 
his  promise ;  and,  in  the  second  week  after  the  fair.  Bale  having  again  applied 
to  the  defendant  for  more  malt  on  credit,  he  refused  to  trust  him  further,  and 
very  shortly  afterwards  entered  up  judgment  on  the  warrant  of  attorney,  and 
executed  it  against  the  goods  of  Bate,  The  execution  was  set  aside  by  a  com- 
mission of  bankrupt  founded  on  a  previous  act  of  bankruptcy.  The  arbitrator 
then  stated,  that  he  had  been  induced  to  state  the  facts,  and  also  to  give  the 
»A^91  S''^^°^^  ^^^  reasons  of  his  decision  on  account  of  the  doubts  and*differ^ 
^  ent  opinions  entertained  by  the  judges  respecting  actions  of  this  nature, 
and  then  proceeded  as  follows.  **  My  decision  and  award  is,  that  the  defend- 
ant knowing  the  object  of  the  inquiries  made  of  him  on  the  part  of  the  plaintiffs, 
took  upon  himself  to  answer,  but  omitted  to  state  the  material  facts  of  the  debts 
which  Bate  owed  to  him,  and  that  he  held  Bate^s  warrant  of  attorney  for  250/., 
wherefore  the  defendant  did  not  give  a  fair  representation  of  what  he  knew  con- 
cerning Bate* 8  credit,  and  which  facts,  if  ihey  had  been  stated,  would  have  given 
a  different  color  to  the  transaction.  In  what  the  defendant  did  say,  I  think  he 
meant  not  to  hold  out  any  inducement  to  the  plaintiffs  to  trust  Bate,  but  to  con- 
fine his  information  to  the  questions  asked,  and  inasmuch  as  he  said  concerning 
Bate,  **  he  pays  me  very  well,'*  he  spoke  truth  with  reference  to  the  particular 
agreement  between  himself  and  Bate,  but  as  he  never  disclosed  the  terms  of 
their  dealings,  and  the  security  he  held,  he  thereby  misled  the  plaintiffs,  and 
created  in  iJiem  a  false  confidence  in  the  circumstances  of  Bate,  I  acquit  the 
defendant  of  all  collusion  with  Bate,  and  of  all  premeditated  fraud,  with  a  view 
to  benefit  himself  at  the  plaintifi''s  expense,  by  subjecting  their  goods  to  his 
execution ;  and  I  acquit  him  of  any  intention  at  the  time  of  making  this  repre- 
sentation, of  withdrawing  his  credit  from  Bate^  but  I  am  compelled  by  the 
Vol.  IV.— 40  2  D 
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authorities  cited  in  the  mai^in.t  to  decide  in  this  case,  that  the  knowledge  of  the 
falsehood  of  the  thing  asserted  is  fraud  and  deceit,  and  that  the  assertion  of  the 
defendant,  that  Bate  paid  him  well,  was  not  true  in  the  obvious  sense  of  the 
words  ;  that  tlie  defendant  *was  bound,  if  he  answered  at  all,  to  state  all  r«/.  ^^^ 
he  knew,  and  that  he  omitted  to  disclose  important  circumstances  directly  ^ 
within  his  own  knowledge;  and  that  the  suppression  of  facts  of  such  different 
import,  and  so  material  as  those  which  the  defendant  did  not  choose  to  commu- 
nicate, is  equally  evidence  of  fraud  and  deceit."  And  he  then  awarded  the  sum 
of  50/.  18^.  to  be  paid  by  the  defendant  to  the  plaintiflfs  at  a  certain  time  and 
place  in  the  award  mentioned,  &c, 

Copley,  Serjt.,  on  a  former  day,  had  obtained  a  rule  nisi  to  set  aside  this 
award,  on  the  ground  that  the  arbitrator  had  on  the  face  of  it  mistaken  the  law 
of  the  cases  referred  to;  and  that  his  adjudication  was  wrong,  being  in  the  teeth 
of  his  own  opinion,  acquitting  the  defendant  of  fraud  or  an  intention  to  deceive. 
And  now. 

Lens,  Serjt.,  showed  cause  against  the  rule.  Though  the  reasoning,  as  it 
appears  in  the  award,  may  militate  against  the  decision  to  which  the  arbitrator 
has  come,  yet  if  his  conclusion  be  correct,  the  court  will  not  enquire  into  the 
nature  of  the  premises,  by  which  he  arrived  <tt  that  conclusion.  [Dallas,  C.  J. 
This  is  an  action  founded  on  fraud  and  deceit;  the  arbitrator  expressly  says,  I 
acquit  the  defendant  of  fraud  ;  was  there  ever  an  instance  where  this  action  has 
been  supported  without  circumstances  of  fraud  on  the  part  of  the  defendant  ?] 
The  arbitrator  indeed  acquits  the  defendant  in  one  place,  but  he  convicts  him  in 
another;  he  has  been  inconsistent  and  wavering  in  his  opinion,  but  his  last  con- 
clusion is  in  conviction  of  the  defendant.  If  there  is  a  voluntary  misleading, 
that  is  a  fact  from  which  the  jury  may  draw  the  inference  of  fraud.  There  is 
no  occasion  to  prove  that  the  person  represents  with  a  view  to  his  own  interest; 
if  he  has  a  *dillerent  feeling  in  his  own  mind  from  that  which  he  wishes  r#p^| 
to  excite,  or  if  he  keeps  back  a  circumstance  which  would  alter  the  im-  ^ 
pression  which  he  seeks  to  give,  that  will  be  sufficient.  In  Haycrafl  v.  Creasy, 
tlie  defendant  was  himself  the  dupe  of  appearances.  [Dallas,  C.  J.  Where  a 
person  misrepresents  for  the  purposes  of  deception,  the  action  is  maintainable; 
but,  here,  the  defendant  is  acquitted  of  fraudulent  intent ;  his  representation  to 
the  plaintiff  is  a  mere  naked  falsehood.  If  a  jury  had  acquitted  the  defendant 
of  all  fraud  or  wilful  intention  to  mislead,  but  had  found  their  verdict  for  the 
plaintiff,  would  such  a  verdict  carry  damages  ?  Now  the  words  of  the  arbitrator 
here  are,  **  I  think  he  meant  not  to  hold  out  any  inducement  to  the  plaintiffs 
to  trust  Bate^  Burrough,  J.  The  words  of  Mr.  Justice  Le  Blanc  in  iifry' 
craft  V.  Creasy  are,  "  By  fraiid,  I  understand  an  intention  to  deceive  ;  whether 
it  be  from  any  expectation  of  advantage  to  the  party  himself,  or  from  ill-will 
towards  the  other,  is  immaterial."  In  the  case  before  the  court,  the  defendant's 
representation  had  the  effect  of  inducing  the  plaintiffs  to  trust  Bate,  though  it  is 
expressly  found  that  the  defendant  did  not  mean  it  to  produce  that  effect.]  The 
arbitrator  says,  that  he  is  bound  by  the  cases  cited  by  him,  to  say,  that  this 
representation  of  the  defendant  is  a  fraud ;  and  though  those  cases  make  against 
his  opinion,  and  his  reason  for  his  decision  may  be  foolish,  the  court  will  not  on 
that  account  set  aside  his  award,  if  he  is  right  in  his  conclusion. 

Copley,  who  rose  to  support  the  rule,  was  stopped  by  the  court. 

Dallas,  C.  J.  If  this  award  be  set  aside,  the  plaintiffs  will  not  be  without  their 
remedy.  It  is  stated  that  the  arbitrator  has  gone  backwards  and  forwanls  in  his 
"opinion,  but  that  at  last  he  is  right :  now  I  think  that  he  was  decidedly  r«/«^n 
wrong.  These  actions  ought  not  to  be  encouraged.  I  do  not  conceive  L  "  "* 
that  where,  in  substance,  a  man  answers  fairly,  and  does  not  impart  all  he  knows, 
it  necessarily  follows  that  he  intended  fraud.  The  ground  of  the  action  is  fraud ; 

t  Pasley  v.  Freeman^  3  T.  R.  51.  Hayrrafl  v.  Creaty,  2  East,  92,    Eyre  v.  Duntford,  \ 
East,  318,  Tapp  v.  Lee,  3  Boa  &  Pul.  367. 
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the  words  used  in  framing  the  count  are,  that  the  defendant,  intending  to  deceive 
and  defmud  the  plaintiflfs,  &c.  did  falsely,  deceitfully,  and  fraudulently  assert, 
&c.  This  the  arbitrator  expressly  negatives.  What  then  is  fraud  ?  In  the 
words  of  Mr.  Justice  Lt  Blanc,  it  is  *»an  intention  to  deceive."  Now  how  is 
it  possible  to  support  an  award  against  a  defendant,  in  an  action  of  this  kind, 
where  he  is  acquitted  of  all  intention  to  mislead,  and  of  all  premeditated  fraud? 

Park,  J.  In  Pasiey  v.  Freeman^  great  objections  were  made  to  this  action, 
the  novelty  of  which  is  within  all  our  recollections.  Mr.  Justice  Le  Blanc's 
opinion  in  Haycraft  v.  Creasy,  gave  universal  satisfaction.  The  conclusion  to 
which  the  arbitrator  has  come  in  this  case,  is  quite  absurd.  He  says,  I  thinx 
he  is  innocent,  and  then  awards  against  him. 

BuRROuoH,  J.  This  action  could  not  be  maintained  without  such  evidence 
as  would  induce  the  jury  to  find  fraud ;  and  that  the  arbitrator  has  negatived. 

Rule  absolute.! 

[t  See  3  Johns.  271,  Ward  v.  Centtr,  6  Johns.  81,  Upton  ▼.  Fat'/,  8  Johns.  23,  Young 
et  alt  V.  Cove//. J 


•613]  •JACKSON  V.  Lady  CHAMBERS  and  AMES. 

[2  Moore  718.  S.  C] 

Trespass  against  two  defendants:  one  suffered  judgment  by  default,  and  a  writ  of  inquiry 
was  executed  against  him.  The  plaintiB'eniered  a  nolle  proaeoui  as  to  the  other,  who, 
after  a  lapse  of  two  years,  was  hela  to  be  entitled  to  costs  under  the  statute  8  Eliz.  c.  2. «.  2. 

An  action  of  trespass  had  been  brought  by  the  plaintiif  against  the  defendants. 
Ames,  suffered  judgment  to  go  by  default,  and  a  writ  of  inquiry  was  executed 
against  him  thereon  in  Trinity  term,  1816;  whereupon  the  plaintiff  entered  a 
nolle  prosequi  as  to  Lady  Chambers, 

Onalow,  Serjt.,  on  a  former  day,  had  obtained  a  rule  nisi  for  the  plaintiif,  to 
pav  to  Lady  Chambers,  her  costs,  under  stat.  8  Eliz,  c,  2,  »,  2,  relying  on  the 
case  of  Cooper  v.  Tijffm,  3  T.  R.  5 1 1 . 

Vitughan,  Seijt.,  now  showed  cause.  Two  years  have  elapsed  since  the 
point  of  time  when  the  application  might  have  been  made,  and  it  now  comes 
too  late.  In  Cooper  v.  Tiffin,  there  was  only  one  defendant:  but,  in  Hare* 
wood  V.  Matthews,  2  Tidd.  724.,  0th  edit.,  one  of  two  defendants  pleaded  his 
bankruptcy  to  an  action  of  assumpsit  against  both,  and,  as  to  him,  the  plaintiff 
entered  a  nolle  prosequi  $  but  proceeded  to  trial,  and  gained  a  verdict  against 
the  other,  who  had  pleaded  the  general  issue.  There  the  court  held  that  the 
former  defendant  was  not  entitled  to  costs. 

Dallas,  C.  J.  (Stopping  Ondow,  who  rose  to  support  his  rule.)  How, 
brother  Vaitghan,  can  that  case  be  made  to  apply  to  the  present  ?  The  infor- 
»r4il  ^^^^^^^  ^^  *whicli  the  plaintiff  entered  his  nolle  proseqtii  in  Matthews 
-*  V.  Harewood,  came  from  the  defendant  himself,  who  pleaded  his  bank- 
niplcy,  a  fact  of  which  the  plaintiff  could  not  be  supposed  to  be  cognisant  with- 
out such  information.  But,  here,  the  plaintiff  makes  Lady  Chambers,  a  co-de- 
fendant, and  by  the  course  which  he  adopts,  virtually  acknowledges  that  she 
was  not  guilty  of  the  trespass  with  which  he  has  charged  her;  a  fact  which 
must  be  taken  to  have  lain  within  his  own  knowledge. 

Per  curiam  Rule  absolute. 
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WATKINS  V.  WOOLLEY. 

[2  Mooro  719  S.  C] 

Where  the  declaration  filed  in  the  office  before  the  defendant's  appearance,  was  indorsed 
as  filed  conditionally,  and  the  notice  served  on  the  defendant  was  of  a  declaration 
generally,  the  court  refused  to  set  aside  the  proceedings  for  irregularity. 

The  notice  of  declaration  served  on  the  defendant  in  this  case  was  to  appear 
and  plead  in  four  days.  In  the  office  the  declaration  was  indorsed  as  filed  con- 
ditionally. 

Vauglian^  Serjt.,  on  a  former  day  had  obtained  a  rule  nisi  to  set  aside  the 
proceedings  for  irregularity,  on  the  ground  that  the  notice  served  was  a  notice 
of  declaration  in  chief,  and  not  de  bene  esse,  and  that  being  before  appearance, 
the  defendant  might  treat  it  as  a  nullity,  and  was  not  bound  to  plead.  And 
now, 

Lena,  Serjt.,  showed  cause,  and  contended  that  the  notice  served,  being  of  a 
declaration  generally,  the  defendant  was  bound  to  have  searched  the  office, 
where  he  might  have  seen  that  the  proceeding  was  *regular,  and  he   r»^^s 
cited  Cort  v.  Jacques,  8  T.  R.  77f  as  in  point ;  and  referred  to  the  case   ^ 
of  Chanklin  v.  J* Prison,  Barnes,  298,  dd  edit. 

Vaughan,  in  support  of  his  rule,  contended  that  the  defendant  was  not  called 
on  to  take  the  declaration  out  of  the  office,  and  so  to  waive  the  advantage  which 
the  irregularity  of  the  plaintiff  ought  to  give  him  ;  but  that  he  had  a  right  to 
stand  on  his  notice,  which  in  effect  called  on  him  to  come  into  court,  and  plead 
before  an  appearance  had  been  entered. 

Dallas,  C.  J.  In  this  case  the  notice  served  was  of  a  declaration  generally, 
and  I  am  of  opinion,  that  it  lay  on  the  defendant  to  enquire  whether  it  was  a 
declaration  filed  conditionally.  An  enquiry  at  the  office  would  have  shown 
him  that  the  proceeding  was  regular.  The  facts  of  the  case  of  Cort  v.  Jacques, 
are  similar  to  those  of  the  present  case,  and  I  am  of  opinion  that  this  rule  mu&t 
be  discharged. 

Fer  curiam*  Rule  discharged. 


SHAW,  Demandant;  SPENCE,  Tenant;  HUNT  Vouchee. 

[2  Moore.  721.    S.  C] 

The  court  will  not  alter  that  which  is  the  deed  of  the  partv.  Therefore,  where  the 
vouchee  in  a  recovery  had  signed  his  name  to  the  deed  to  make  a  tenant  to  the  pracipe 
the  court  refused  to  amend  by  allowing  the  insertion  of  an  additional  baptismal  name. 

It  appeared  on  affidavit,  that  the  vouchee  in  this  recovery,  which  was  suf- 
fered at  bar  in  Trinity  term,  67  G,  3.  was  commonly  known  by  the  name  of 
James  Hunt ;  *and  that  he  had  so  assigned  his  name  to  the  deed  to  make  r»g^.* 
a  tenant  to  the  praecipe.  On  the  back  of  the  deed  was  an  indorsement,  *■ 
stating,  that  though  the  vouchee  was  called  by  the  name  of  James  Hunt,  his 
name  was  James  Edward  Hunt,  which  last  was  his  baptismal  name ;  and 

Blosjfet,  Serjt.,  now  moved  to  amend  this  recovery,  by  inserting  the  word 
Edward,  between  the  words  James  Hunt.  He  cited  Chapman  v.  Bacon^ 
Pip.  on  Recov.  170.  Mayre,  demandant,  Coutthard  tenant,  Goodwin,  vouchee, 
2  W.  Bi.  1230.     Lord  demandant,  Biscoe  tenant;   ^yteSy  vouchee,  Barnes* 
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24,  relying  mainly  on  the  case  of  O'Brien^  vouchee,  Ante,  iv.  196,  where  the 
court  gave  leave  to  amend  the  warrant  of  attorney,  by  inserting  the  word  Glan* 
ville^  between  the  words  Lancelot  O'Brien^  on  an  affidavit  of  the  vouchee,  that 
he  added  this  name,  upon  the  authority  of  an  old  family  bible,  in  which  it  was 
inserted  soon  after  his  baptism. 

Dallas,  C.  J.  It  ought  to  be  distinctly  understood,  tliat  the  court  will  in  no 
case  alter  that  which  is  the  deed  of  the  party.  This  was  laid  down  upon  the 
fullest  consideration,  in  two  cases  in  6th  TattrUon^  and  we  decided  on  the 
same  ground  yesterday. 

BcRROUoH,  J.  I  think  the  recovery  stands  much  better  as  it  is.  If  the 
vouchee  is  known  by  the  name  of  James  HunU  I  do  not  see  that  there  is  any 
difficulty.  But  if  the  recovery  and  the  deed  which  now  agree,  be  made  at 
variance  by  the  insertion  of  this  name,  it  appears  to  me  that  a  difficulty  may  be 
created. 

Blosaet  then  withdrew  his  motion. 

t  Fortter,  Demandant ;  Fortter,  Tenant ;  Darey  Bolton  and  Wi/ot  Vouchees,  Ante, 
▼i.  373.  Fo*.  Demandant ;  Bembowt  Tenant ;  Earl  Gower  and  Others,  Vouchees,  Ante. 
vL  652. 


•647]    •DOE,  on  the  demise  of  SPENCER  et  al.,  v.  WANT  et  al. 

[2  Moore  722.  S.  C] 

An  affidavit,  intituled  A,  against  B,  and  another^  is  bad ;  for  the  defendants  should  be 

described  by  their  christian  names  and  surnames. 

FaughoHf  Seijt.,  on  a  former  day,  had  obtained  a  rule  nisi  for  entering  up 
judgment,  as  in  case  of  a  nonsuit,  for  not  proceeding  to  trial  pursuant  to  notice, 
on  affidavits  intituled  as  above. 

Lens^  Serjt.,  now  showed  cause,  and  contended  that  the  application  could  not 
be  supported  on  affidavits  so  intituled.  The  christian  and  surnames  of  the 
defendants  should  have  been  inserted,  Ihrea  v.  Diemar^  7  T.  R.  661.  If  an 
affidavit  be  filed  without  tide,  the  court  cannot  take  notice  of  it,  though  the 
adverse  party  be  willing  to  waive  the  objection.    Owen  v.  Hurd^  2  T.  R.  643. 

Vaugnany  in  support  of  his  rule,  contended  that  the  affidavits  were  sufficiently 
intituled. 

The  court  discharged  the  rale  with  costs. 

Vaughan^  then  uiged  as  another  ground,  that  PhillipB  the  other  defendant 
was  dead.     Sed  nan  allocatur. 


•648]  •TAYLOR,  Assignee  of  M'MICHAEL,  a  Bankrupt,  v. 

ROBINSON  et  al. 

[2  Moore  730.  S.  C] 

The  defendants,  on  the  15th  of  Oeteher,  as  brokers  of  itf.,  purchased,  by  his  advice,  and 
on  his  account,  goods  of  Z>.  <(•  Co.,  and  agreed  with  them  that  the  ffoods  should  remain 
on  the  premises  of  the  latter  for  one  month  rent  free ;  and  that  iif .,  after  that  time, 
should  pay  for  the  room  they  should  occupy,  until  their  removal.    The  invoice  was 

2d2 
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made  out  lo  3/.  From  the  7th  to  the  11th  of  November,  the  defendants  shipped  part  of 
the  goods  by  order  of  3/.,  who  directed  ihai  the  residue  should  be  left  on  the  preraites 
oi  D.  <f  Co.  till  further  orders  from  him.  The  defendants  soon  afterwards  were  requested 
Ly  J)  4^  Co.  to  remove  the  residue  of  the  goods,  but  ihe  defendants  did  not  then  comply 
with  that  request.  A  docket  was  struck  against  M.  on  the  (ith  of  Dvceinher  ;  and  on 
the  9th  and  lOih  of  that  month  the  defendants,  without  any  order  from  iV.,  removed 
part  of  the  residue  to  their  own  premises.  On  the  lOth  a  commission  of  bankrupt  issued 
against  M. :  the  court  held  that  the  defendants  had  no  possession  on  which  to  found  their 
claim,  as  brokers,  to  a  lien  on  the  goods  so  purchased. 

Trover,  for  Quebec  staves.  One  count  of  the  declaration  laid  the  property 
in  the  bankrupt  before  his  bankruptcy ;  the  other  laid  the  property  in  the  plain- 
liflT,  as  his  assignee.  Plea,  not  guilty.  On  the  trial  before  Bayley^  J.,  at  the 
last  Lanca»(er  summer  assizes,  the  following  facts  were  proved.  The  bank- 
rupt M* Michael,  was  a  merchant  resident  at  Bristol;  the  defendants  were 
employed  as  his  brokers  and  factors,  in  making  purchases  for  him  at  Liverpool, 
the  place  of  their  residence,  and  had  sold  him  goods  on  their  own  account.  On 
the  15th  of  October,  1817,  the  defendants,  by  advice  from  APMichael,  purchased 
of  Duncan  and  Fletcher  at  Liverpool  a  large  quantity  of  Quebec  staves  for 
046/.,  and  at  the  time  of  purchase,  they  stipulated  with  Duncan  and  Fletcher 
that  the  staves  should  remain  in  the  yard  of  the  latter,  free  of  rent  for  one  month 
from  the  day  of  sale,  and  that  after  that  period,  M^Michael  should  pay  a  penny 
per  square  yard  per  w^eek  for  the  room  they  should  occupy,  until  removed. 
The  invoice  was  made  out  to  **  Mr.  M*Michael,  per  Messrs.  Robinson :  bought 
of  Duncan  and  Fletcher^  Previously  to  this  time  M*Michael  had  become 
indebted  to  the  defendants  for  goods  sold  by  them  to  him  on  ''their  own  rra*Q 
account.  On  the  25ih  of  October,  the  defendants  received  from  ^ 
M^Michael  a  banker's  bill  for  900/,  at  thirty  days'  date,  payable  to  his  order, 
and  indorsed  by  him  to  the  defendants.  The  defendants  immediately  indorsed 
and  paid  it  over  to  Duncan  and  Fletcher,  in  part  payment  for  the  staves,  and 
promised,  in  conversation  with  Duncan  and  Fletcher,  to  pay  to  them  the  residue, 
and  such  yard  rent  as  should  be  due  under  the  stipulation,  on  their  removal. 
From  the  7th  to  the  lllh  of  November,  the  defetidants  shipped  for  Bristol 
about  one  half  of  the  staves,  by  order  of  M^Michucl,  who  directed  that  the 
residue  should  not  be  shipped  without  his  further  orders,  and  the  residue,  there- 
fore, remained  in  the  yard  of  Duncan  and  Fletcher.  Subsequently  lo  the  last 
fihipment,  the  defendants  received  no  further  orders  from  M^Michael  concerning 
the  staves ;  but  about  the  end  of  November,  they  were  pressed  by  Duncan  and 
Fletcher  to  remove  their  staves,  as  Dimcan  4*  Co,  wanted  the  yard  room.  On 
the  6ih  of  December,  a  docket  was  struck  against  M*Micliael,  On  the  9th,  the 
defendants,  without  any  order  from  him,  applied  to  Duncan  and  Fletcher  for 
the  residue  of  the  staves,  and  on  that  and  the  following  day,  removed  more  than 
one-half  of  the  residue,  worth  about  350/.,  and  placed  them  on  their  own  pre- 
mises. On  the  10th,  (the  day  on  which  the  defendants  removed  the  last 
lot,)  a  commission  was  issued  against  M^Michael,  founded  on  acts  of  bank- 
ruptcy, committed  in  the  preceding  months  of  October  and  November,  For  the 
defendants  it  was  contended,  that  they  had  such  a  possession  of  the  staves  as 
gave  them  a  lien  for  their  general  balance.  Bayley,  J.,  was  of  opinion,  that 
the  possession  was  in  M^Michael^  and  not  in  the  defendants,  and  of  that  opinion 
were  the  jury,  who  found  a  verdict  for  the  plaintiff,  with  leave  by  the  learned 
judge  to  the  defendants  to  move  to  set  it  aside.     Accordingly, 

^Hullock,  Serjt.,  on  a  former  day,  had  obtained  a  rule  nisi  to  set  p«|>ka 
aside  the  verdict,  and  enter  a  nonsuit,  contending  that  actual  posses-  ^ 
sion  was  not  the  necessary  foundation  of  lien.    And  he  cited  Man  v.  Shijffher^ 
2  East,  523,  and   Godin  v.  71ie  London  Assurance  Company,  1  Bun\  489. 
And  now, 

.  Copley,  Serjt.,  showed  cause  against  the  rule,  and  contended,  that  the  plain- 
tiff was  entitled  to  recover,  the  defendants  never  having  had  actual  possession 
of  tlie  staves  until  after  the  bankruptcy,  and  actual  possession  being  necessary 
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to  give  to  brokers  and  factors  a  Hen  for  their  general  balance.    Etrdoch  v.  Craigf 
3T.  R.  119.783. 

Hullock,  in  support  of  his  rule.  The  defendants,  before  and  at  the  time  of 
the  bankruptcy,  had  a  sufRcient  possession  on  which  to  found  their  lien  for  a 
general  balance.  In  Kinloch  v.  Craig,  the  decision  was  on  a  stoppage  in  tran- 
situ, and  did  not  afiect  the  question  as  to  the  supposed  necessity  of  actual  pos- 
session. These  defendants  were  responsible  to  Duncan  4*  ^^^m  and  to  the 
orders  of  the  defendants  alone  were  the  staves  shipped.  Duncan  4*  Co,  never 
looked  to  the  orders  of  M'Micfiael,  but  to  tiiose  of  the  defendants,  with  whom 
the  contract  was  made,  who  promised  payment  of  the  residue  of  the  price,  and 
who  were  to  have  the  power  of  keeping  the  staves  for  one  month,  rent  free,  on 
the  premises  of  Duncan  ^  Co,,  where  they  were  as  much  in  the  possession  of 
the  defendants  as  if  they  had  been  in  their  own  warehouses. 

Dallas,  C.  J.  It  is  not  necessary,  in  my  view  of  this  case,  to  enter  into 
any  distinction  between  actual  and  constructive  possession.  It  has,  however, 
*6511  ^^^^  ^contended  that  it  is  not  necessary  that  the  broker  who  claims  a 
■^  lien  for  his  general  balance  should  have  an  actual  possession  of  the 
goods  on  which  he  claims  such  lien,  a  constructive  possession  being  sufficient. 
Now  it  appears  to  me,  that  a  mere  review  of  the  facts  of  this  case  will  be  deci- 
sive of  the  present  question.  The  contract  was  entered  into  with  Duncan  <$* 
Co.  by  the  defendants  as  brokers  for  M^ Michael,  and  the  invoice  was  made  out 
to  him.  The  staves,  after  the  purchase,  were  to  remain  on  the  premises  of 
Duncan  4'  Co,  for  one  month,  rent  iree,  and  after  the  expiration  of  that  time, 
M'Michael  was  to  pay  rent  at  an  agreed  rate  until  their  removal.  Can  it  be 
contended,  that,  after  the  expiration  of  the  month,  Duncan  Sf  Co,  could  have 
sued  the  defendants  for  rent  with  any  probability  of  success  ?  If  the  staves  had 
been  destroyed  by  tire,  would  the  loss  have  fallen  on  the  defendants  or  on 
M* Michael?  On  the  latter  undoubtedly:  the  possession  was  uniformly  in  him. 
It  never  has  been  contended  that  the  defendants  had  an  authorised  manual  pos- 
session of  these  goods  ;  they  formed  a  mere  channel  for  orders,  exercising  no 
dominion  whatever  over  the  goods,  except  at  the  direction  of  M' Michael,  until 
the  last  unauthorised  removal  of  the  staves.  Were  the  first  shipments  to  Btin- 
iol  made  in  consequence  of  orders  emanating  from  the  defendants?  Quite  the 
contrary:  they  were  made  in  consequence  of  direct  orders  from  AP Michael, 
who,  at  the  same  time,  expressly  directed  the  defendants  not  to  remove  the 
residue  without  his  further  orders.  The  possession  was  clearly  in  M^Michael 
when  he  gave  his  orders  to  the  defendants  to  make  the  shipment  for  Bristol; 
and  I  am  of  opinion,  that  nothing  was  subsequently  done  which  made  any 
alteration  in  that  possession. 

*fiV21  *Park,  J.  I  am  of  the  same  opinion.  I  never  remember  to  have 
-'  met  with  a  case  more  destitute  of  facts  to  authorise  the  supposition,  that 
the  possession  was  in  the  factor.  The  contract  was  made  by  the  defendants 
for  M^ Michael,  who  throughout  was  held  up  to  Duncan  Sp  Co,  as  the  vendee. 
Nor  do  they  attempt  the  removal  of  the  goods  from  the  yard  of  the  vendors,  or 
lake  upon  themselves  in  any  way  to  dispose  of  them,  excepting  under  the 
direction  of  AI^Michael,  until  the  last  unauthorised  eilbrt  which  was  made  after 
the  docket  [lad  been  struck.  I  was  of  counsel  in  tlie  case  of  Man  v.  Shiffiur, 
which,  in  my  opinion,  has  no  bearing  on  this  case.  For  what  were  the  facts 
of  Man  v.  SMffncf?  There  Aiherton  Hf  Astley  were  middlemen,  the  defend- 
ants were  their  agents,  and  the  opinion  of  the  court  was  not  founded  on  any 
right  which  the  defendants  had  to  retain  the  policy  from  the  plaintiff,  on  the 
ground  of  llieif  having  a  lien  on  it  to  satisfy  their  claim  on  Atherlon  4"  Jistlei/, 
but  on  the  ground  that  the  defendants  were  servants  of  Atherton  fy  AsUey,  who 
were  entitled  to  hold  the  policy  as  against  the  plaintiff,  who  claimed  from  Heath 
the  consignor,  unti»  their  claim  on  Heath  was  satisfied,  on  the  score  of  their 
general  balance.  There  is  no  ground  whatever  for  the  claim  of  these  defend- 
ants.   Duncan  S;  Co,  are  even  obliged  to  urge  the  removal  of  the  goods,  but  the 


320  Dowse  v.  Everard.  M.  T.  1818.  [652 

defendants,  having  no  orders  from  M*Michad^  leave  them  on  the  premises  of 
Duncan  fy  Co..  It  is  but  fair  to  suppose,  that,  if  the  right  of  possession  had 
been  in  the  defendants,  they  would  have  removed  the  goods,  without  waiting 
for  such  pressing  messages  from  Demean  fy  Co,;  for  an  early  removal  of  the 

goods  in  question  to  tlieir  own  premises  would  have  been  of  importance  to  them, 
ad  they,  at  an  early  period  of  the  transaction,  contemplated  the  claim  which 
they  now  set  up. 

*BuRROUGH,  J.  It  is  incumbent  on  factors  who  claim  a  lien,  to  prove  r«ge^ 
their  possession  of  the  property  on  which  the  lien  is  claimed.  Posses-  ^ 
sion  is  matter  of  fact ;  and  the  jury,  in  this  case,  have  found  that  the  possession 
was  not  in  the  defendants,  but  in  Af  Michael,  In  order  to  disturb  that  verdict, 
it  must  be  shown  to  the  court,  that  the  jury  have  done  wrong;  now  I  am  of 
opinion  that  they  have  formed  a  perfectly  right  conclusion.  Is  there  any  evi- 
dence from  the  beginning  to  the  end  of  this  case,  to  show  that  the  possession 
ever  passed  from  M^MichaeU  to  the  defendants ;  or  that  they  themselves  have 
done  any  act  to  show  that  they  had  a  possession  in  the  goods  in  question  ?  I 
am  of  opinion  that  there  is  not  the  slightest  ground  for  the  claim  of  the  defend* 
ants,  and  that  the  plaintiff  is  entitled  to  recover. 

Rule  discharged. 


DOWSE  V.  EVERARD. 

[2  Moore.  737.    S.  C] 

The  defendant,  being  licensed  to  let  post-horses,  agreed  with  the  proprietors  of  a  coa.itr5 
weekly  newspaper,  to  convey  the  aame  on  Friday  in  every  week  from  N,  S.  to  L., 
where  he  delivered  the  same  for  a  weekly  payment.  The  paper  was  conveyed  by  the 
defendant  or  his  boy,  generally  on  horseback,  and  sometimes  in  a  one  horse  chaise ; 
and  the  defendant  was  in  the  habit  at  sach  times  of  carrying  parcels  for  hire  from  N.  S. 
to  L.  Sometimes  he  carried  a  passenger;  but  in  that  case  ne  paid  the  post-horse  duty. 
In  an  action  oiattumptit  by  the  farmer  of  the  post-horse  duties,  for  autics  alleged  to 
have  been  incurred  by  him  m  executing  this  contract,  the  court  held  that  there  was  no 
letting  to  hire  for  the  purpose  of  travelling  to  bring  the  defendant  within  the  liability 
created  by  atatutea  25  (?.  3.  c.  51,  or  44  G,  3.  c.  98.  ach.  B, 

Assumpsit  by  the  plaintiff,  who  was  a  farmer  of  the  post-horse  duty  for  the 
counties  of  Lincoln^  Leicester,  and  Nottingham,  against  the  defendant,  who 
was  landlord  of  the  Globe  Inn  at  Sleaford,  and  licensed  to  let  horses  to  travel 
post,  for  duties  alleged  to  have  *been  incurred  by  him  in  executing  a  r«gK^ 
contract  which  he  had  made  with  the  proprietor  of  the  Stamford  Mer-  ^ 
cury,  for  the  conveyance  of  that  paper  weekly  from  Sleaford  to  Lincoln. 

The  declaration  stated  that  the  defendant  was  indebted  to  the  plaintiff  as 
farmer  of  the  post-horse  duties  in  and  for  the  county  of  Lincoln,  for  certain 
duties  due  from  the  defendant  to  the  plaintiff,  as  farmer  as  aforesaid,  in  respect 
of  divers  horses,  mares,  and  geldings,  by  the  defendant,  let  to  hire  by  the  mile, 
to  be  used  in  travelling  in  Great  Britain,  and  for  divers  horses,  &c.,  by  him 
let  to  hire  by  the  stage,  to  be  used  in  travelling,  and  used  in  travelling  in  Great 
Britain ;  and  also  for  divers  horses,  &c.,  let  to  hire  for  a  less  period  tlian 
twenty-eight  days,  for  drawing,  and  used  in  drawing,  on  public  roads  in  Great 
Britain,  carriages  used  for  travelling  post  or  otherwise ;  and  also  for  divers 
horses,  &c.  let  to  hire  by  the  defendant  for  a  day,  or  less  period  of  lime,  for 
drawing,  and  used  for  drawing  on  public  roads  in  Great  Britain,  There  were 
two  other  more  general  counts,  stating  that  the  defendant  was  indebted  to  the 
plaintiff  as  aforesaid,  for  horses  let  to  hire  to  be  used  in  travelling  post,  ^c, 
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and  the  money  ootmts.  Plea,  rum  ai9tmip$it.  At  the  trial  before  Rkhards^ 
C.  B.  at  the  last  Lineoln  assizes,  the  following  admissions  were  read  in  evi- 
dence : 

Messrs.  iVaurcoffid,  of  Stantford^  were  the  proprietors  and  publishers  of  the 
Stamford  Mercury  weekly  newspaper ;  and  the  defendant,  (who  was  licensed 
to  let  post-horses,)  agreed  with  Messrs.  Newcomb^  to  convey,  and  did  convey 
each  paper,  on  Friday  in  each  week,  from  New  Sleaford  to  Lincoln,  for  them  ; 
and  delivered  the  same  at  Lincoln  for  twelve  shillings  per  week.  The  paper 
was  carried  on  Friday,  weekly,  by  the  defendant  or  his  boy,  from  New  Sieth 
ford  to  Lincoln,  generally  on  horseback,  and  occasionally  in  a  single  horse 
*8551  ^^i^^*  '^^®  defendant  *did  not  return  such  horse  or  chaise  in  his 
-^  weekly  account  of  post-horses  to  the  stampK>ffice,  (he  <he  defendant 
conceiving  the  same  not  within  the  operation  of  the  acts  relating  to  post-horses,) 
except  in  those  cases,  where,  in  his  weekly  journeys,  he  carried  a  passenger,  on 
which  occasion  he  paid  the  duty.  The  defendant  also,  in  his  said  journeys 
from  New  Sleaford  to  Lincoln,  carried  parcels  for  hire  for  persons  when  they 
applied  to  him  for  that  purpose.  It  was  contended  for  the  defendant,  that  these 
facts  did  not  bring  him  within  the  liability  to  the  poetphorse  duties,  and  Richardt, 
C.  B.,  having  expressed  himself  to  be  of  that  opinion,  the  jury  found  a  verdict 
for  the  defendant. 

Vaughan,  Seijt.,  on  a  former  day  had  obtained  a  rule  mat  to  set  aside  this 
verdict,  and  have  a  new  trial  on  the  ground  of  the  mis-direction. 

Lens,  Seijt.,  now  showed  cause,  and  contended  that  this  use  of  the  horse  or 
carriage  in  carrying  the  papers,  could  not  be  considered  as  a  travelling  in  Great 
Britain  under  the  44  Cr.  3.  c.  08.  ached.  B.t  [Bvrrouoh,  J.  To  bring  a 
*6561  ^o"®  Of  carriage  within  the  statute,  there  *must  be  a  letting  to  hire  for 
^  travelling.!  This  defendant  cannot  be  said  to  let  his  horse  to  hire :  he 
carries  the  paper  himself,  and  shall  it  be  said,  that  he  lets  the  horse  to  hire  to 
himself?  Nor  can  this  be  considered  such  a  travelling  as  wUl  bring  the  defend- 
ant within  the  statute  25  G,  3.  c.  51,  and  render  him  liable  to  the  duty  for  let- 
ting his  horse  to  hire.  To  bring  a  case  within  the  acts,  there  must  not  only  be 
a  travelling,  but  a  contract  with  reference  to  a  horse  or  carriage;  but  here  there 
is  only  a  contract  to  carry  papers.  In  the  event,  the  defendant  does,  indeed, 
use  a  gig,  because  the  papers  are  heavy.  A  common  carrier,  who  travels  to 
convey  goods,  would  not  come  under  the  statute.  In  Smith  v.  Moa8,X  the  let- 
ting to  hire  of  a  hearse  and  four  horses  for  the  conveyance  of  a  corpse  from 
York  to  Brecon  for  burial,  for  a  specific  sum,  and  not  after  a  rate  per  mile,  was 
holden  not  to  render  the  proprietor  liable  to  the  post-horse  duty.  There  can 
be  no  pretence  for  saying  that  the  defendant  was  travelling  with  a  horse  let 
to  hire. 

Vaughan,  in  support  of  the  rule.  The  plaintiff  is  entitled  to  recover.  The 
admissions,  when  viewed  with  reference  to  the  stat.  26  O.  3,  c.  51,$  and  the 

t  The  44  G,  3.  e.  98,  enacts  that  the  duties  inserted  in  the  schedule  shall  be  raised;  and 
the  foUowing  duties  are  inserted  in  schedule  B.:  d. 

Horse,  mare,  or  gelding,  hired  by  the  mile  or  stase,  to  be  used  in  travelling  in  Great 

Britain,  for  every  mile  such  horse,  mare,  or  gelding  shall  be  hired  to  travel,       -        \k 
Horse,  mare,  or  |feiding,  hired  for  a  less  period  of  time  than  twenty-eiffht  successive 
days,  for  drawmg  on  anv  public  road  any  coach  or  other  carriage  used  in  travelling 
post  or  otherwise,  by  whatsoever  name  such  carriage  now  is  or  may  hereafter  be 
called  or  known,  (if  the  distance  at  the  time  of  hiring  such  horse,  mare,  or  gelding, 
shall  be  ascertained,)  for  every  such  mile,  such  horse,  mare,  or  gelding  shall  be 
hired  to  travel,  .........i| 

Horse,  mare,  or  gelding,  so  hired  as  last  above-mentioned,  in  any  case  where  the  dis- 
.  tance  shall  not,  at  the  time  of  such  hiring,  be  ascertained,  for  each  day  for  which 
such  horse,  mare,  or  gelding  shall  be  so  hired,         -  -  -  -  -        It 

X  'SM.  ^S,  15.  Note,  The  twenty.third  section  of  statute  57  G,  3.  c.  59,  the  duties 
are  not  to  attach  on  horses  drawing  fish,  or  hackney  chariots ;  but  are  to  attach  on  those 
drawing  hearses  in  the  same  manner  as  those  hired  lor  drawing  mourning  coaches  or  other 
carriages. 

S  hj  which  it  is  enacted,  in  section  four,  '*  That  every  postmaster,  innkeeper,  or  other 
person  in  Great  Britain  who  shall  let  to  hire  any  horse  for  the  purpose  of  travelling  post 
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•tat.  M4  G,  3,  c.  08,  s.  12,  will  be  found  to  come  within  the  range  of  r««e«y 
liability  to  the  post-horse  duty.  In  the  first  mentioned  act,  a  duty  of  ^ 
three  half-pence  is  imposed  for  every  horse,  &c.,  hired  by  the  mile  or  stage,  to 
be  used  in  travelling  post  in  Great  Britain,  In  the  last  named  act,  the  word 
**  post*'  is,  as  it  were,  studiously  omitted,  to  make  the  operation  of  the  act  as 
general  as  possible.  It  would  be  a  subject  for  consideration,  whether  this 
defendant  would  not  come  under  the  first  act,  for  what  shall  be  considered  as  a 
travelling  post  is  vexala  gvsesiio.  Lord  Kenyan,  in  the  King  v.  fVebber^  3  T. 
R.  72,  held  that  the  carrying  of  a  letter  by  express,  was  a  travelling  post,  and 
the  court  there  decided,  that  one  who  lets  a  horse  to  hire  to  carry  a  private 
express,  must  take  out  a  license  under  tlie  fourth  section  of  the  stat.  25  G,  3, 
c,  51.  Thet'e  is  not  a  very  wide  difference  between  that  case,  *and  the  r«|*-Q 
case  before  ^he  court ;  for  here  the  papers  are  to  be  sent  within  a  given  ^  ^ 
time.  In  Hanley  v.  Cubberley,  15  East,  257,  a  person  applied  to  the  defendant, 
who  kept  a  public  house  at  Irerthshore,  but  was  not  licensed  to  let  out  horses 
for  hire,  to  let  him  have  a  horse  the  next  day,  to  go  to  fVorcetter  and  back 
again.  The  party  rode  the  horse  to  Worcester  and  back,  and  paid  5«.  to  the 
defendant,  who  was  held  to  be  within  the  stat.  44  G.  3,  c.  98,  schedule  •^. 
By  the  word  **  travelling,*'  (the  narrowed  expression  in  the  stat.  44  G.  3,  tlie 
word  **  post,*'  having  been  purposely  dropped  in  schedule  B.,  as  was  observed 
by  Lord  Ellenborough  in  the  last  cited  case,)  as  used  in  the  act,  is  to  be  under- 
stood any  labor  performed  by  horses,  &c.,  for  the  purpose  of  progress  upon  the 
road,  and  the  words  **  hired  for  drawing  on  any  public  road,  any  coach,  d&c, 
used  in  travelling  post,  or  otherwise,^''  which  words  are  to  be  found  in  each  of 
the  acts,  embrace  every  species  of  labor  which  a  horse  can  perform  on  a  road. 
The  only  two  exceptions  which  are  given  by  the  stat.  57  G.  3,  are  in  favor  of 
horses  drawing  fish-carts,  or  carriages  licensed  by  the  commissioners  of  hackney 
coaches ;  and  it  is  to  be  intended,  that,  in  every  otlier  case,  every  horse  travel- 
ling in  Great  Britain  for  hire,  is  liable  to  the  post-horse  duty. 

Dallas,  C.  J.  This  action  is  brought  by  the  farmer  of  the  post-horse  duties, 
on  the  ground  that  the  defendant  has  let  to  hire  a  horse  for  the  purpose  of 
travelling.  I  do  not  now  enquire  as  to  tlie  definition  of  the  word  *^  travelling  ;'* 
it  is  not  necessary  to  make  that  enquiry;  for  the  question  at  present  before  us 
for  determination  is;  Has  there  been  a  letting  to  hire  for  the  purpose  of  travel- 
ling? Let  us  see  how  the  declaration  *is  framed.  It  alleges  a  letting  to  r«A-Q 
hire  by  the  defendant ;  now,  whether  for  travelling  or  not  for  travelling,  it  is  '- 
absolutely  necessary  that  there  should  have  been  a  letting  to  hire,  in  order  to 
bring  the  case  within  the  declaration.  The  defendant  appears  to  me  to  be  in 
the  situation  of  a  common  carrier ;  I  see  my  brother  Vaughan  dissents ;  but  he 
is  represented  to  be  in  the  habit  of  going  from  one  place  to  another,  carrying  par- 
cels for  hire,  for  those  persons  who  choose  to  employ  him  for  that  purpose :  it  is 
so  stated  in  the  Ijord  Chief  Baron's  report.  Here,  there  is  no  letting  of  a  horse 

by  the  mile,  or  from  stage  to  stage ;  or  being  a  person  usually  letting  horses  to  hire,  shall 
let  to  hire  for  a  day  or  any  less  period  of  time,  any  horse  for  drawing  any  coach  or  other 
carriage  used  in  travelling  post  or  otherwise,  by  whatsoever  name  suco  carriages  now  are, 
or  hereafter  may  be  called  or  known,  for  or  in  respect  whereof  any  rates  or  duties,  now 
or  heretofore  under  the  management  of  the  commissioners  of  excise,  arc  or  have  been 
made  payable  by  any  statute  or  statutes  now  in  force,  shall  yield  and  pay  annually  unio 
his  majesty,  his  heirs  and  successors,  the  sum  of  5«.  for  a  license  for  that  purpose."  And, 
"  That  for  and  in  respect  of  everv  horse  hired  by  the  mile  or  stage,  to  be  used  in  travel- 
lins  post  in  Great  Britain ^  there  shall  be  charged  a  duty  of  Ikd.  for  every  mile  such  horse 
shall  be  hired  to  travel  post :  and  that  for  and  in  respect  of  every  horse  nircd  for  a  day  or 
any  less  period  of  time  for  drawing  on  any  public  road  any  coach  or  other  carrlge  used  in 
travelling  post  or  otherwise,  by  whatsoever  name  such  carriages  now  at  hereafter  may  he 
called  or  known,  for  or  in  respect  whereof  any  rates  or  duties,  now  or  hereafter  under  the 
management  of  the  commissioners  of  excise,  are  or  have  been  made  payable  by  any  statute 
or  statutes  now  in  force,  there  shall  be  charged,  if  the  distance  shall  be  then  ascertained, 
the  sum  o(  Ikd,  per  mile;  and  if  the  distance  shall  not  then  be  ascertained,  there  shall  b« 
charged  the  sum  of  1«.  9d,  for  and  in  respect  of  each  horse  so  hired ;  audi  duty  to  be  paid 
by  the  person  or  peraoas  by  whom  such  horse  shall  be  ao  hired.*' 
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and  carriage  to  his  employers ;  it  is  no  part  of  the  defendant's  contract  that  he 
should  take  the  papers  by  the  carriage ;  sometimes  he  takes  them  on  horse  back, 
someiimes  in  his  gig,  but  there  is  nothing  in  his  contract  which  binds  him  to  do 
either ;  he  might  have  carried  them  on  Toot.  I  am,  therefore,  of  opinion,  that 
tlie  Lord  Cliief  Baron  was  right,  and  tliat  this  rule  must  be  discharged. 

Park,  J.  I  am  of  the  same  opinion.  There  is  no  doubt,  that  in  Hanley  v. 
Cubbtrley^  the  retaining  the  word  ^*  post,"  in  schedule  Ji.  of  the  44  G.  3,  was 
considered  to  have  been  a  mere  slip,  and  I  agree  with  Liord  Ellenborough^  in 
thinking  that  the  word  was  purposely  omitted  in  schedule  B,  But,  in  Hahley 
V.  Cubberley,  the  decision  was,  that  the  letdng  a  horse  to  hire,  to  go  a  stage 
and  back  again  within  the  day,  was  a  letting  to  hire,  and  the  person  who  let 
the  horse  was  required  to  take  out  a  license  under  schedule  ^.  of  the  statute. 
In  this  case  we  may  drop  all  inquiry  as  to  the  definition  of  the  word  **  travel- 
ling ;"  for,  to  support  this  action,  there  must  have  been  a  letting  to  hire  ;  now 
can  any  one  be  said  to  let  to  hire  to  himself?  One  part  of  the  argument  for 
the  plaintiff  would  go  the  length  of  establishing,  that,  if  a  man  licensed  to  let 
*6aol  pos^ho^^s  should  'take  one  of  them  and  use  it  himself,  in  case  of  the 
-^  illness  of  any  of  his  family,  to  procure  immediate  medical  assistance, 
such  a  person  would  be  liable  to  the  post-horse  duty. 

BuRRouoM,  J.     Of  the  same  opinion. 

Rule  discharged. 


In  the  Matter  of  SAMBROOK  BURGESS. 

[2  Moore  745.    S.  C] 

A  bill  of  exchange,  drawn  by  A.  for  98Z.  lU.,  was  dishonored,  and  duly  protested.  A. 
afterwards  became  bankrupt,  and  the  inierest  on  the  bill  amounted  to  12. 178.  at  the 
time  of  the  issuing  of  the  commission :  Held,  that  this  interest  could  not  be  added  to  the 
priucipal  so  as  to  form  a  good  and  sufficient  petiiioning  creditor's  debt  on  which  to  found 
the  commission  of  bankrupt  against  A, 

A  CASE,  of  which  the  following  is  the  substance,  was  sent  for  the  opinion  of 
this  court  by  order  of  the  Lord  Chancellor. 

On  the  2($th  of  ^ugusU  1816,  a  commission  of  bankrupt  issued  against 
Sambrook  Burgess^  on  the  petition  of  Daniel  Cropper,  and  the  act  of  bank- 
ruptcy on  which  the  commission  was  founded  was  committed  on  the  23d  of 
August,  1816.  The  debt,  in  respect  of  which  Daniel  Cropper  procured  the 
commission  to  be  issued,  was  sworn  by  him  to  be  due  in  respect  of  the  following 
bill  of  exchange. 

««08/.  lU.  Od.  Manchester,  Jan.  2,  1816. 

^  Three  months  after  date,  pay  to  the  order  of  myself,  ninety-eight  pounds, 
eleven  shillings,  value  received  as  advised. 

**  Sambrook  Buroess. 
**  To  Messrs.  Butterworth  &  Evans, 
^  Watling  Sureet,  London,*' 

The  bill  was  accepted  by  Messrs.  Butterworth  ir  Ewms  as  follows 
•fiAn  "Accepted,  payable  at  Messrs.  Glyn,  *AJUi8,  ^  Co.     Butterworth  fy 
J  Evans  i'^  and  was  thus  indorsed,  "Pay  to  Messrs.  T/iomas  Feet,  ^ 
Co.,  or  order,  Sambrook  Burgess.    Per  pro.  Thomas  Peet,  fy  Co.,  D.  IV. 
Osbaldist7n,  Daniel  Cropper.'' 
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The  bill  having  been  thus  indorsed  by  S.  Surgess  to  Peett  fy  Co.^  and  by- 
them,  in  manner  before  mentioned,  to  Danid  Cropper  $  Daniel  Cropper^  before 
the  bill  became  due,  for  a  valuable  consideration,  indorsed  the  same  to  John 
Cropper f  who  indorsed  it  for  a  valuable  consideration  to  Joshua  Met  calf. 

The  bill  not  having  been  paid,  Metcalf  caused  it  to  be  noted  and  protested 
for  non-payment;  and,  after  it  had  been  protested,  it  was  returned  by  Metcalf 
to  Daniel  Cropper^  and  Metcalf  demanded  of  Daniel  Cropper^  and  he  actually 
paid  or  allowed  to  Metcalf  on  the  8th  of  ^pril,  ldl6,  the  sum  of  98/.  11 9.  the 
amount  of  the  biH,  and  139.  8t/.  for  the  protest  and  expenses,  making  together 
the  sum  of  99/.  4«.  Hd, 

The  protest  was  made  and  written  on  the  5th  of  ^pril,  1816,  the  day  on 
which  the  bill  of  exchange  became  due ;  and  due  notice  of  the  non-payment 
snd  also  of  the  protest  was  given  to  Semibrook  Burgess. 

The  amount  of  the  debt  claimed  by  Daniel  Cropper^  to  be  due  to  him  from 
Burgess^  at  the  time  of  the  petitioning  for  and  of  the  issuing  of  the  commissioa 
of  bankrupt  consisted  of  the  following  particulars. 

Amount  of  the  bill  ...  -  -        je98     11     0 

Four  months  and  sixteen  days  interest  thereon      -  -  1     17     2 

Protest  and  expenses        -  -  •  -  -  0138 

£101   1   10 


The  question  for  the  opinion  of  the  court  was,  whether,  under  the  circum- 
stances stated,  Daniel  Cropper  had  at  the  time  of  suing  out  the  commission  of 
^bankrupt  against  Sambrook  Burgess^  a  good  and  sufficient  debt  as  rtAgo 
petitioning  creditor  to  support  the  commission.  ^ 

The  case  was  argued  on  a  former  day  in  this  term. 

Hullockt  Seijt.,  in  support  of  the  commission.  The  amount  of  the  bill  with 
interest  thereon  forms  a  good  petitioning  creditor's  debt.  Interest  is  due  on  all 
liquidated  sums  from  the  instant  the  principal  becomes  due  and  payable,  and, 
therefore,  on  all  bills  of  exchange  and  notes  of  hand  payable  at  a  day  certain.! 
And  such  interest  is  not  in  the  nature  of  damages,  for  it  is  never  put  to  the  jury 
as  a  question  on  which  they  have  a  discretion,  whether  they  shall  give  interest 
or  not  on  a  bill  of  exchange.  It  is  not  necessary  that  the  interest  should  be 
secured  by  the  instrument  itself  in  order  to  make  it  provable  as  a  debt  under  a 
commission :  it  is  sufficient  if  there  is  a  written  contract  for  a  sum  of  money 
payable  on  demand,  or  on  a  day  certain^  and  if  it  can  be  collected  that  there 
was  a  contract  between  the  parties,  that  interest  should  be  payable.§  Interest 
has  been  allowed  to  creditors,  where,  by  the  course  of  trading  and  settled 
accounts  it  was  allowed  after  a  certain  credit,  ex  parte  Champion^  3  Bro.  Ch. 
€a.  436.  Though  it  was  held  in  Seamun  v.  Dee^  1  Ventr.  198,  that  debt  lies 
not  for  the  interest  of  money,  but  that  it  is  to  be  recovered  in  assumpsit^  Lord 
Kenyon^  in  Merries  v.  Jamieson^  6  T.  R.  556,  says,  that  if  it  were  rightly  deci- 
ded in  that  case  that  an  action  of  debt  will  not  lie  for  interest,  great  injustice 
would  be  done  in  a  variety  of  instances :  and  in  Doran  v.  0*Beilly,  5  Dow. 
133,  in  which  Seaman  *v.  Dee^  was  cited,  a  count  for  interest,  in  an  r««Ao 
action  of  debt,  was  held  to  be  well  laid.  Here,  the  sum  is  98/.  lis.,  ^ 
tlie  protest  was  reffularly  made,  and  due  notice  given,  and,  in  such  case,  the 
statutes  9  &  10  ff\  3.  c.  17.  and  3  &  4  ^nn,  c.  9.,||  give  interest  and  charges 
from  the  day  of  protest.  Under  them,  therefore,  the  interest  may  well  consti- 
tute a  part  of  the  petitioning  creditor's  debt ;  and,  if  it  cannot  be  proved  under 

t  By  the  conrt,  in  giving jadgment  in  Blaneyy,  Hendriekt,  2  W.  Bl.  761. 5.  C.  3  WU$,  d05. 
\  By  Sir  W.  Grant,  Master  of  the  Rolls,  in  Lowndei  v.  CoH^m,  17  Ves.  28. 
%  See  Tew  v.  The  Earl  of  Winterton,  3  Bro,  Ch,  Ca,  495. 
U  Mode  perpetual  by  stat.  7  Ann.  c.  25. 
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the  commission,  the  petitioning  creditor  would  be  without  remedy ;  for  the 
bankrupt's  certificate  would  be  a  bar  to  an  action  at  law.  Commissioners,  after 
a  man  becomes  a  bankrupt,  compute  interest  upon  debts  no  lower  than  the  date 
of  the  commission,  because  it  is  a  dead  fund.t  In  order  to  support  this  com- 
mission, it  is  not  sought  or  required  to  compute  the  interest  lower  than  the  date 
of  the  commission,  which  may,  therefore,  both  according  to  the  cases  and  stat- 
utes, be  well  sustained  on  this  bill  of  exchange  and  the  interest  due  thereon. 

Zen«,  Serjt.,  contra.  The  whole  practise  of  the  commissioners  of  bankrupt, 
together  with  the  authorities,  supported  by  the  rules  uniformly  laid  down  by 
Lord  Hardtcicke^  and  Lord  Thurlow^  are  at  variance  with  the  position  laid 
down  in  support  of  tlte  commission.  It  is  true,  that  if  a  jury  perversely  refused 
to  give  interest,  the  court  would  interfere  and  set  aside  tlieir  verdict;  but,  though 
the  jury,  in  cases  where  interest  is  claimed,  are  well  disposed  to  adopt  the  direc- 
tion of  the  court,  they  are  the  parties  who  give  the  interest ;  and  they  give  it  as 
damages.  It  is  not  disputed,  that  a  count  for  interest  is  good,  where  the  interest 
*fi641  ^^  ^^  ^  ^contract  for  the  same ;  but  it  is  not  due  otherwise.^  It  has  been 
-■  solemnly  decided  by  the  Court  of  King's  Bench,  that  on  a  mere  count 
for  money  had  and  received,  interest  cannot  be  recovered.  De  Bernales  v. 
Fuller^  2  Campb.  426.  In  Blaney  v.  Hendricks^  Uie  interest  was  allowed  upon 
an  account  stated  between  merchant  and  merchant,  but  the  court  there  drew  a 
dbtinction  between  the  case  before  them  and  the  case  of  goods  sold  and  deliv- 
ered ;  for,  in  the  latter,  tlie  sum  is  not  liquidated  till  the  jury  find  the  value. 
Lord  ThurhWi  in  ex  parie  Champion^  recognised  the  distinction,  and  agreed 
with  Lord  Hardwickes  rule,  that  where  a  contract  is  entei^d  into  for  a  certain 
sum,  and  interest  could  not  be  given  at  law  but  in  the  shape  of  damages,  it  is 
not  the  course  of  the  court  to  give  interest  in  bankruptcy,  3  Bro.  Ch.  Ca.  439.] 
[^Park^  J.  Lee  v.  Lingard^  1  East,  401,  is  a  very  strong  case.  Lord  Kenyon, 
there  said,  **  Wherever  interest  is  intended  to  be  given,  it  forms  part  of  the  dam- 
ages assessed  by  the  jury,  or  by  those  who  are  substituted  in  their  place  by  the 
parties."]  Doran  v.  O^Beilly,  does  not  touch  the  present  question.  There  is 
no  doubt  that  debt  will  lie  for  interest  where  interest  is  due  as  a  debt ;  but  it 
will  not  lie  where  the  interest  is  not  due  as  a  debt,  but  only  as  damages.  [Dal' 
lan^  C.  J.  Is  it  pretended  that  interest  has  ever  been  allowed  by  the  commis- 
sioners of  bankrupt  in  a  case  like  the  present ;  in  other  words,  are  we  not 
called  upon  to  overturn  the  uniform  practice  7  Park^  J.  I  was  for  nine  years 
a  commissioner  of  bankrupts,  and  my  brother  Burroughs  held  that  office  for  a 
much  longer  time :  I  never  knew  an  instance  of  interest  being  allowed  in  such 
a  case  as  the  present,  and  it  appears  to  me,  that,  to  allow  it,  would  be  to  con- 

•6A51  ^^^^^^^  ^^^  ^^  ^^^  *^^^^  down  by  Lord  Thurlow^  and  Lord  Uardwicke^ 
^  and  all  experience.  To  allow  it  would  involve  this  absurdity,  that  it 
would  be  allowed  first  as  due  to  the  petitioning  creditor,  and  afkrwards'tlie  com- 
missioners would  have  to  cut  down  his  debt  to  a  less  sum  than  would  have 
supported  his  petition.  Burroughs  J.  Very  frequently  has  it  been  pressed 
before  me,  sitting  as  a  commissioner  of  bankrupts,  to  grant  interest  m  such 
cases,  and,  as  often,  have  we  uniformly  refused  it. J  The  stat.  9  &  10  fF.  3., 
does  not  alter  the  law  otherwise  than  to  permit  persons  observing  the  act,  to 
recover  interest  where  they  are  .by  law  entitled  to  recover  it,  leaving  the 
question  open  in  what  cases  interest  is  due,  and  in  what  cases  it  is  not ;  and 
the  statute  of  ^nn  only  extends  the  same  right  of  recovery  to  cases  of  non- 
acceptance,  making  a  protest  unnecessary,  where  the  bill  is  under  20/.  [Park^  J. 
The  practice  of  referring  bills  of  exchange  and  promissory  notes  to  the  master 
or  prothonotary,  is  of  a  comparatively  late  date.§  In  the  case  of  Maunsell  v. 
Massareenef  5  T.  R.  87, 1  successfully  opposed  a  reference  to  the  master,  to 

t  Et  parte  Bennet,  2  Atk.  528. ;  and  see  Cooke* t  Bankrupt  Law§,  t.  9.  tit.  Inlerett,  p. 
J95.,7th  edit. 

X  Caltou  Y.  Bragg,  15  East,  223. 

i  See  Holdipp  v.  Otway,  2  Wms.  Saundere,  107.  note  3. 
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Bee  what  was  due  on  principal  and  interest,  on  the  ground,  that  the  hill  was  for 
foreign  money,  the  value  of  which  could  only  be  ascertained  by  a  jury.]  The 
more  modem  decisions  completely  confirm  the  rules  laid  down  by  Lora  Tkur^ 
low,  and  Lord  Hardwicke,  Interest  out  of  the  surplus  of  a  bankrupt  banker's 
estate,  was  refused  upon  his  promissory  notes  payable  on  demand,  as  not  being 
debts  carrying  interest  either  by  contract  or  on  the  face  of  them.t  And,  in  ex 
parte  fViUiam^  1  Rose,  399,  the  Lord  Chancellor  dismissed  the  petition  with  costs, 
saying,  '*  I  will  not  *alter  the  practise  of  bankruptcy,  beinff  of  opinion  that  r^aLetet 
interest  is  payable  in  the  nature  of  damages  at  law,  and  not  as  provi-  ^ 
ded  for  by  the  contract/* 

HuUock,  was  heard  in  reply,  and  distinguished  Lee  v.  Lvigard,  from  the 
present  case,  inasmuch,  as  there  the  sum  was  payable  on  an  award,  and  no 
interest  arose  thereon :  and  he  observed,  that  in  Serjeant  fViiiiams*8  note  to 
Holdipp  V.  Otway,  the  right  of  the  court  to  submit  interest  to  the  officer  for 
taxation  was  much  discussed,  and  the  conclusion  come  to  by  the  modem  decis- 
ions, that  it  might  be  done,  was  a  test  that  it  was  a  debt  and  not  damages,  for 
the  court  could  not  increase  damages.  The  statute  of  WUliam  and  Ann^  he 
also  urged,  were  express  in  giving  legal  interest  aAer  protest,  and  that  they, 
therefore,  governed  this  case. 

The  following  certificate  was  aflerwards  sent. 

This  case  has  been  argued  before  us.  We  have  considered  it,  and  are  of 
opinion  that,  under  the  circumstances  above  stated,  the  said  Danid  Cropper^  had 
not  at  the  time  of  suing  out  the'  said  commission  against  the  said  Sambrook 
Burgess,  a  good  and  sufficient  debt  as  petitioning  creditor,  to  support  the  said 
commission. 

R.  Dallas. 
J.  A.  Park. 

J.   BURROUOH. 
t  Es  parte  Cox,  1  Bote  Bankruptcy  Caeee,  317,;  and  see  note  (a)  to  that  case,  p.  318. 
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MEMORANDA. 

In  the  last  vacation,  William  Draper  Beat^  Esq.,  one  of  his  Majesty's  Ser- 
jeants, learned  in  the  law,  and  Chief  Justice  of  Cheater,  was  appointed  one  of 
the  Judges  of  the  Court  of  King's  Bench. 

Jofin  Riehardaon  of  the  Middle  Temple^  Esq.,  barrister  at  law,  was  ap- 
pointed one  of  the  Judges  of  this  Court,  having  previously  been  called  to  the 
degree  of  Serjeant  at  law.  He  gave  rings  with  the  motto,  **  More  majorum^^ 
and  took  his  seat  on  the  first  day  of  this  term. 

John  Singleton  Copley ,  Esq.,  Serjeant  at  law,  was  appointed  to  the  office 
of  Chief  Justice  of  Cheater. 

^^6701       *^°  ^^  ^^^  ^^y  ^^  ^^  term,  the  following  gentlemen  took  their  seats 
^  within  the  bar. 
As  his  Majesty's  Serjeants,  learned  in  the  law, 
JJlbert  Pell,  Esq. 
John  Singleton  Copley,  Esq. 
As  his  Majesty's  Counsel,  learned  in  the  law, 
Giffin  fVilaon,  of  LineoMa  Inn,  Esq. 
Michael  Nolan,  of  lAneoMa  Inn,  Esq. 
Stephen  Gaaelee  of  Gray^a  Inn,  Esq. 
And  Robert  Matthew  Caaberd,  of  the  Middle  Temple,  Esq.,  he  having  re« 
ccived  a  patent  of  precedence. 
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PHOTHEROE  v.  THOMAS. 

[3  Moore  3  S.  C] 

The  coart  will  not  compel  the  attendance  of  a  witnera  before  the  prothonotary  to  enable 
him  to  tax  a  bill  of  coata  ariaing  in  thia  court,  referred  to  him  for  that  purpoae  by  a 
Maater  in  Chancery. 

Pell,  Seijt.,  moved  for  a  rule  to  show  cause  why  peter  Rainsford  Bighy 
should  attend  the  prothonotary  of  this  court,  for  the  purpose  of  giving  evidence 
to  enable  the  prothonotary  to  tax  a  bill  of  costs  which  had  been  referred  to  him 
for  that  purpose  by  one  of  the  Masters  of  the  Court  of  Chancery. 

The  bill  of  costs,  in  a  cause  in  Chancery  between  Righy  (the  father)  v.  Ed' 
wardSi  had  been  referred  to  the  Master  for  taxation,  together  with  ail  other 
proceedings  between  the  parties.  Upon  going  into  the  taxation,  the  Master 
found  that  there  had  been  a  cause  of  Protheroe  v.  TTionuu  in  this  court,  and  for 
the  purpose  of  taxing  the  costs  in  that  cause,  he  required  the  aid  of  the  pro- 
thonotary of  this  court ;  it  being  usual  when  a  bill  is  referred  to  an  officer,  for 
him  (in  case  the  proceedings  in  another  court  form  part  of  the  bill)  to  apply  to 
the  officer  of  that  court  for  assistance.  In  taxing  the  bill,  the  prothonotary 
required  the  evidence  of  Peter  Rainuford  *  Righy,  To  show  that  the  r«g.yi 
court  had  jurisdiction  to  compel  the  attendance  of  a  party  before,  the  '- 
officer  for  purposes  of  taxation,  Elwood  v.  Sir  God/ry  KneUer^  Str,  477,  was 
cited. 

Dallas,  C.  J.  We  have  no  authority  over  this  cause ;  it  is  not  in  this 
court,  but  is  before  the  Court  of  Chancery  only.  The  reference  is  made  to  the 
officer  of  this  court  by  the  Master  in  Chancery,  to  whom  the  officer  of  this 
court  must  be  considered  merely  as  an  assessor. 

Rule  refused. 


DEFFLE  V.  DESANOEB,  at  al. 

[3  Moore  4.  S.  C] 

Two  partners  in  trade  left  their  ahop,  atating  their  purpoae  to  be  to  get  aome  billa  dia- 
counted,  or  to  get  some  meana  to  aatiafy  demanda ;  and  told  their  ahopman,  if  any  cre- 
ditor called,  to  make  some  excuae.  On  the  next  day  the  ahopman,  without  further  au- 
thoriiy,  denied  them,  although  at  home,  to  a  creditor,  who  had  called  on  the  preceding 
day,  when  they  were  alao  denied.  No  evidence  of  anv  attempt  to  get  billa  diecounted 
waa  offered :  Held,  that  the  jury  had  rightly  conaiderea  their  intention  in  leaving  the 
ahop  to  be  to  delay  crediiora. 

This  was  an  action  against  the  sheriffs  of  Zom/oit,  for  a  false  return  of  nuUa 
bona  to  a  writ  of  fieri  faciaa.  The  cause  was  tried  before  Da/las,  C.  J.,  at 
the  London  sittings  after  the  last  term  ;  and  the  question  was,  whether  the  party 
against  whose  goods  the  writ  of  execution  issued,  had  committed  a  prior  act  of 
bankruptcy,  so  as  to  defeat  it.  It  appeared  in  evidence,  that  two  persons, 
named  Reed  and  Baker,  had  for  some  time  carried  on  the  business  of  linen 
drapers  in  partnership.  On  the  13th  of  March  last,  they  were  in  the  shop 
where  the  business  was  conducted,  and  Reed  said  to  Bakery  *that  they  r#o-^o 
must  be  oflf  to  get  some  bills  discounted,  or  to  get  some  means  some-  L  ^''^ 
where  to  satisfy  demands ;  and  he  told  the  shopman,  if  any  person  should  call, 
to  make  some  excuse,  or  say  that  they  were  not  in  the  way.  They  then  both 
went  away.    Reed  lived  at  the  shop,  and  Baker  at  some  distance  at  his  own 
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house,  but  it  was  usual  for  him  to  be  at  the  shop  in  the  morning,  but  not  aAer- 
wards.  Beed  returned  to  the  shop  about  two  hours  after  his  departure  with 
Baker  on  the  13th,  and  the  latter  returned  on  the  next  morning.  The  only 
person  who  called  during  their  absence,  was  a  person  of  the  name  of  Alain' 
waringf  to  whom  Baker  was  indebted  for  ironmongery,  delivered  to  Baker  for 
his  private  house.  Mainwaring  had  also  supplied  a  stove  for  the  shop  on  their 
joint  account.  He  asked  the  shopman  for  Beed  or  Baker;  and  on  Hieing  told 
that  they  were  both  out,  he  said,  **  Tell  them  I  called,  and  wish  one  of  them 
would  pay  me."  On  the  14th  they  were  informed  of  their  having  been  denied, 
and  approved  of  it ;  Baker  then  said,  <*  I  cannot  help  it,  I  have  no  money  left 
to  pay  any  one."  On  that  day  Mainwaring  called  again,  %vhile  they  were 
both  at  home ;  but  the  shopman  denied  them  for  this  reason,  that  there  had 
been  a  dispute  between  Beed  and  Baker ^  on  account  of  the  latter  having  in- 
curred many  debts  on  his  own  account,  and  he  was  afraid  that  this  application 
from  Mainwaring  would  renew  the  quarrel.  The  shopman  stated  on  the  trial, 
that  he  did  so  right  or  wrong  of  his  own  head.  They  had  not  desired  him  to 
deny  them  on  that  day.  Dallas^  C.  J.,  lefl  it  to  the  jury  to  decide  with  what 
intention  they  left  the  shop  on  the  13th ;  and  the  jury  considering  that  they 
left  the  shop  for  the  purpose  of  avoiding  creditors,  found  a  verdict  for  the^plain- 
tiflf.  Leave  was  ffiven  to  move  to  set  it  aside,  if  the  court  should  be  of  opinion 
that  an  act  of  bankruptcy  had  not  been  committed. 
•r7^"l       *^'v'*!y»  Sent.,  now  moved  accordingly. 

•1  Dallas,  C.  J.  I  left  it  to  the  jury  to  consider  what  was  the  purpose 
of  Beed  and  Baker  in  leaving  the  house  on  the  13th,  whether  to  get  bills  dis- 
counted or  to  delay  creditors.  No  evidence  was  offered  to  show  that  they  had 
made  any  attempt  to  raise  money  while  they  were  out  on  that  day.  Had  they 
gone  out  for  that  purpose,  that  would  have  been  to  accelerate  the  payment  of 
their  debts ;  but  the  order  left  with  the  shopman,  was  to  make  excuses  in  case 
any  creditor  should  call.  No  countermand  of  such  order  was  made ;  and,  on 
the  14th,  they  were  informed  of  their  having  been  denied,  and  approved  of  it; 
Baker  then  said,  **  I  cannot  help  it,  I  have  no  money  left  to  pay  any  one." 
The  jury  under  these  circumstances,  might  well  presume  Mainwaring  to  have 
called  for  payment  of  the  joint  debt,  and  that  Beed  and  Baker  left  the  shop 
with  the  intention  of  delaying  creditors. 

Park,  J.  The  question  lot  what  purpose  the  parties  quitted  the  shop  was 
very  properly  left  for  the  consideration  of  the  jury ;  and  they,  in  my  opinion, 
came  to  a  right  conclusion.  The  message  left  with  the  shopman  showed  the 
intention  to  delay  creditors. 

BiTRitouoH,  J.,  and  Richardson,  J.  concurred. 

Rule  refused 


•674]  'NEIL  V.  LOVELACE. 

[3  Moore  8.  S.  C] 

Where  a  defendant  surrenders  in  discharge  of  his  bail  in  the  vacation  after  the  term  in 
which  final  judgment  has  been  signed,  that  term  is  reckoned  as  one  of  the  two  terms 
within  which  the  plaintifi*  must  charge  him  in  execution. 

Yauohan,  Serjt.,  on  a  former  day  in  this  term,  had  obtained  a  rule  nisi  that 
the  defendant  might  be  discharged  out  of  the  custody  of  the  warden  of  the  Fleet, 
Final  judgment  against  him  had  been  signed  in  the  last  Trinity  term ;  and  ho 
surrendered  himself  in  discharge  of  his  bail  in  the  following  vacation ;  and  the 
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plaintiff  was,  immediately  thereupon,  served  with  notice  of  render.  Tho 
plaintiff'  did  not  charge  the  defendant  in  execution  until  aAer  the  last  term. 
Vavghan  contended,  that  Trinity  term  was  to  be  considered  as  one  of  the  two 
terms,  in  which,  by  the  rule  of  this  court.  Easier^  8  G.  l.,t  the  defendant 
should  have  been  charged  in  execution.  He  cited  Smith  ▼•  JffferySf 
6  T.  R.  776. 

Peil,  Serjt.,  now  showed  cause,  and  urged  that  as  tliis  case  had  been  before 
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Burroughs  J.,  on  summons  in  *  December  last,  and  he  had  refused  to 
interfere,  the  present  application  could  not  be  attended  to,  it  having  been 
ruled  by  the  court  in  the  last  term,  in  the  case  of  Blandford  v.  Champneys^ 
that  they  would  not  review  any  thing  that  had  passed  before  a  judge  of  the 
court  at  chambers.  As  to  the  time  in  which  it  is  necessary  to  charge  the  defendant 
in  execution,  where  the  defendant  renders  himself  in  discharge  of  his  bail,  the 
plaintiff  may  charge  him  in  execution  at  any  time  within  two  terms  after  judg- 
ment signed. 

Dallas,  C.  J.  If  a  judge  has  made  an  order,  and  the  party  is  dissatisfied 
with  die  order,  he  must  move  to  set  it  aside ;  he  cannot  pass  it  over,  and  come 
to  the 'court.  But  if  a  judge  refuses  an  order,  there  the  situation  of  the  party 
remains  as  it  was,  and  he  may  come  to  the  court.  Where  a  case  has  been 
fully  stated  on  affidavits,  it  is  but  mercy  to  the  party  not  to  permit  him  to  litigate 
the  point  further  before  the  court,  and  it  is  entirely  in  their  discretion  whether 
they  will  entertain  the  motion  or  not.  The  decision  of  the  court  in  the  last 
term,  which  has  been  referred  to,  is  not  applicable  to  the  present  case.  That 
case  was  originally  before  the  court,  and  was  heard  on  affidavits  before  a  judge 
at  chambers,  who  was,  therefore,  substituted  for  the  court  itself.  I  think  the 
rule,  8  G.  1.,  must  be  construed  according  to  the  judgment  of  the  Court  of 
King's  Bench  in  Smith  v.  Jefferya;  and,  consequently,  that  this  rule  should  be 
made  absolute. 

Park,  J.  In  Smith  v.  Jefferyi  it  is  observed  oy  Lawrence,  J.,  that  a  dis- 
tinction had  prevailed  in  practice  between  a  surrender  after  verdict,  and  a  sur- 
render after  judgment  and  that,  in  the  latter  case,  the  term  in  which  judgment 
id  signed,  is  reckoned  as  one  of  tlie  terms  in  which  the  defendant  must  be 
charged  in  execution,  and  •that  that  distinction  prevailed  in  the  practice  ritf^^n 
of  this  court.  I  am,  therefore,  of  opinion,  that  the  defendant  should  be  ^ 
discharged. 

BuRRouoii,  J.  and  Richardson,  J.,  concurred. 

Rule  absolute. 

t  If  any  defendant  hath,  or  ahall  render  him  or  herself,  or  be  rendered  to  the  Fleet 
prison,  in  discharge  of  hia  or  her  bail,  at  the  auit  of  any  plaintiff,  where  no  further  pro- 
ceedings by  declaration  have  been  had  against  such  defendant  so  rendered,  before  such 
render,  unless  the  plaintiff  shall  declare  acainst  such  defendant  within  two  terms  otter 
such  render ;  and  where  any  declaration  hatn  been  delivered  against  such  persons  so  ren- 
dering him  or  herself,  or  being  rendered,  or  judgment  has  been  had  against  him  or  her 
before  such  render,  unless  the  plaintiff  shall  proceed  to  judgment  upon  such  declaratiuo 
delivered  within  three  terms  after  such  render,  (the  aefendant  having  appeared,)  and 
charge  fuch  defendant  in  execution  vtitkin  tu>o  terms  after  auch  Judgment  obtained,  such 
defendant  may  be  discharged  out  of  custody  by  supertedeas,  to  be  allowed  by  one  of  tho 
justices  of  this  court,  if  cause  shall  not  be  shown  to  the  contrary,  as  aforesaid,  by  the 
plaintiff  or  his  attorney,  upon  notice  to  either  of  them,  given  by  the  defendant's  attorney 
or  agent,  and  oath  made  of  such  notice  given.  Rules,  orders,  and  notices  iu  the  Court 
of  Common  Pleas,  2d  edit. 
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WOODERMAN  et  al.  v.  BALDOCK, 

[3  Moore  11.  S.  C.  by  the  name  of  Woodham  and  Andker  y.  Baldock.] 

A.  assigned  his  effects  to  trustees  for  the  benefit  of  his  creditors.  By  the  deed,  the  trus- 
tees were  enabled  to  allow  A.  to  remain  in  possession  of  any  part  of  them  until  the 
remainder  should  be  sold,  and  the  debts  collected.  They  sold  a  part  of  the  good^  by 
public  sale,  describing  them  as  A,*$  property,  and  suffered  him  to  remain  in  possession 
of  the  remainder,  on  the  security  of  which  B,  knowing  them  to  be  the  property  of  the 
tiustees,  gave  credit  to  A,  Execution  afterwards  issued  at  the  suit  of  B.,  and  the  coods 
were  sold  under  a  fieri  facias  t  Held,  that  the  trustees  might  recover  against  the  sheriff 
in  an  action  of-trespass,  B,  having  had  notice  of  the  change  of  property,  and  the  posses- 
sion oi  A,  being  consistent  with  the  deed. 

Trespass.  The  action  was  brought  against  the  defendant,  as  sheriff  of  the 
county  of  Kent,  to  recover  the  value  of  certain  goods  sold  by  him,  in  June, 

1  81 8,  under  2i  Jieri  fadan^  issued  at  tiie  suit  of  Samuel  Malterson  against 
Thomas  Fowler, 

At  the  trial  before  Dallas,  G.  J.,  at  the  Loixdon  sittings  after  the  last  term,  it 
appeared  that  Fowler,  in  1817,  had  executed  a  deed  of  assignment  of  his  goods 
to  (he  plaintiffs  for  the  benefit  of  his  creditors,  in  which  deed  there  was  a  pro- 
vis^ion  empowering  the  trustees  to  permit  Fowler  to  use  such  of  the  goods  as 
the  trustees  should  think  fit,  until  the  debts  due  to  him  should  be  collected,  and 
his  other  effects  sold.  Fowler,  at  that  time,  was  in  possession  of  goods  at  Plum' 
stead,  of  which  the  trustees,  in  1817,  sold  a  part  by  public  auction,  and  permit- 
ted the  remainder  to  remain  in  the  possession  of  Fowler,  (which  he,  with  the 
consent  of  the  trustees,  removed  from  Plumstead  to  JVoolwlch,)  and  Fowler 
^f)77l  ^^^^^  ^continued  in  possession  of  them  until  the  execution  in  1818.  The 
-I  goods  whicii  were  sold  at  the  auction  were  not  stated  to  be  the  property 
of  the  trustees,  but  the  advertisement  of  the  sale  and  the  catalogue  described 
theni  as  the  goods  of  Fowler,  Matterson,  had  subsequently  advanced  money 
to  Fowler  on  the  security  of  the  goods  of  the  latter,  which  had  been  removed 
to  fVoolwich,  but  was  at  the  same  time  informed  by  Fowler  of  the  goods  being 
the  property  of  the  trustees.  Dallas,  G.  J.,  being  of  opinion,  that  there  was 
sufficient  notice  of  a  change  of  property  in  the  goods,  lef^  it  for  the  jury  to 
determine,  whether  the  trust  deed  was  fraudulent  or  not,  upon  which,  consider- 
ing the  deed  not  to  be  fraudulent,  they  found  a  verdict  for  the  plaintiffs. 

Vaughan,  Serjt.,  now  moved  for  a  rule  nisi,  that  this  verdict  might  be  set  aside 
and  a  new  trial  granted  on  the  ground  of  the  trust-deed  being  fraudulently,  as 
there  was  not  sudicient  notice  of  the  change  of  property  in  the  goods,  and  as 
the  trustees  had  never  taken  possession  of  any  part  of  them.  If  the  goods  at 
Plumstead  had  been  sold  as  the  property  of  the  trustees,  that  would  have  been 
notice  to  the  world  of  the  change  of  property  in  them :  but  they  were  adver- 
tised as  the  stock  of  Fowler,  and  no  mention  was  made  of  his  insolvency.  The 
trustees  never  showed  that  they  acted  upon  the  deed  of  trust,  until  the  execu- 
tion issued,  and  then  this  secret  assignment  was  set  up.     In  Kidd  v.  Rawlinson, 

2  Bos.  &  Pul.  59,  the  goods  %vere  bought  at  a  public  sale  by  a  person  not  a 
creditor,  and  lent  by  him  to  the  original  owner  for  an  honest  purpose.  In 
Leonard  v.  Baker,  1  M.  &  S.  251,  and  Haselinton  v.  Gill,  3  T.  R.  620.  n, 
the  goods  were  sold  as  the  property  of  the  persons  to  whom  they  had  been 
assi<rned ;  but,  here,  after  the  assignment,  the  goods  were  sold  as  the  pro- 

perty*  of  Fowler,    The  evidence  of  fraud  is,  that  no  possession  was 
J   taken  under  the  deed,  and  that  the  goods  were  sold  after  the  assign* 
ment,  not  in  the  name  of  the  trustees,  but  of  the  insolvent. 

DALLASt  G.  J.  By  the  terms  of  the  deed  of  assignment,  the  trustees  were 
enabled  to  permit  the  insolvent  to  remain  in  possession  of  the  goods  for  a  rea- 
sonable time,  and  Matterson  knew,  at  the  time  of  his  taking  the  goods  as  a 
security  for  his  dubt,  that  they  were  not  the  property  of  Fowler,  but  of  the  trus- 
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tees.  It  is  well  known,  that  if  a  man,  having  been  informed  that  there  is  a 
judgment  and  execution,  should,  for  the  purpose  of  defeating  them,  purchase 
the  goods  of  the  debtor,  such  purchase  would  be  void,  because  the  purpose  is 
iniquitous :  but  I  cannot  see  any  reason  for  disturbing  this  verdict. 

Park,  J.  The  question  in  this  case  is,  whether  the  deed  is  fraudulent  under 
the  13th  Eliz.  c.  5.?  The  fact  of  the  original  owner  being  left  in  possession 
of  the  goods,  is,  of  itself,  generally  a  badge  of  fraud;  but  here,  the  possession 
of  Fowler  was  consistent  with  the  provisions  of  the  trust-deed.  This  case  does 
not  depend  on  general  notice;  Maiierson,  at  the  time  of  taking  the  security, 
had  special  notice  that  the  property  belonged  to  the  trustees.  I  cannot,  there- 
fore, see  any  ground  for  granting  a  new  trial. 

BuRROuGH,  J.  I  am  clearly  of  opinion,  that  in  this  case,  the  possession  was 
consistent  with  the  deed  of  assignment. 

Richardson,  J.     Whether  Matterson  had  notice  of  the  deed  at  the  time  of 


the  rule  ought  not  to  be  granted. 

Rule  refused.! 

t  [See  American  decisions  cited  at  the  end  of  the  case  of  Beed  v.  Bladet,  5  Ante  225. 
Also  Jeteph  v.  Ingram,  Post.  638.    1  Moore  189.  S.  C] 


BOEHM  V.  CAMPBELL. 

[3  Moore.  15.  S.  C] 

The  plaintiff  having  shipped  goods  to  B,  S,,  refused  to  deliver  the  bill  of  lading  to  him 
without  a  guarantee,  upon  which  the  defendant  enclosed  a  bill,  accepted  by  B,  S.^  in  a 
letter  to  the  defendant,  in  which  he  stated  that  B,  5.,  bavinff  accepted  the  bill,  he  gave 
his  guarantee  for  the  due  payment  of  it  in  case  it  should  be  aishoDored :  Held,  that  the 
consideration  was  sufficiently  expressed  upon  the  guarantee. 

Assumpsit  on  a  guarantee.     The  first  count  of  the  declaration  stated  -that 
the  plaintiff  was  a  person  carrying  on  trade,  by  the  stile  and  firm  of  Boehm  dp 
Co,,  and  that  before  and  at  the  time  of  making  the  bill  of  exchange  thereinafter 
mentioned,  certain  persons  carrying  on  trade  by  the  stile  and  firm  of  Messrs. 
Sawyer,  Toiler  4*  Co<^%  were  indebted  to  the  plaintiff  in  the  sum  of  1026/.  7<. 
6(/.,  for  goods  shipped,  sold,  and  delivered  by  the  plaintiff  to  Messrs.  Satvyer, 
Tobler,  4'  ^'^•t  and  for  money  advanced  and  paid  by  the  plaintiff  to  the  use  and 
on  account  of  Messrs.  Sawyer,  Tobler,  {-  Co,,  and  at  their  request;  and  that 
thereupon,  in  consideration  of  the  premises,  and  that  the  plaintiff  would  give  to 
Messrs.  Sawyer,  Tobler,  4*  Co.,  time  for  payment  of  the  sum  of  money  so  due 
and  owing  to  the  plaintiff  until  a  certain  period  agreed  upon,  and  Mould,  as  a 
security  for  such  payment,  take  a  certain  bill  of  exchange,  to  be  drawn  by  the 
plaintiff,  in  the  name,  stiie,  and  firm  of  Boehm,  4*  Co,,  upon  Messrs.  Sawyer, 
Tobler,  4*  ^m  ^  ^^^^  ^^^^  ^'^  ^^^  o{  August,  1818,  for  payment  three  months 
after  date,  to  the  order  of  the  plaintiff,  of  the  sum  of  1026/.  7«.  6^/.,  and  to  be 
accepted  by  Sawyer,  Tobler,  4*  Co,,  and  by  such  acceptance  to  be  made  pay- 
able at  tlie  house  of  certain  'persons  using  the  stile  and  firm  of  Messrs.    r«goQ 
Sykes  4'  Co,;   the  defendant  undertook  and  faithfully  promised  the    ^ 
plaintiff  to  guarantee  the  due  payment  of  the  bill  should  it  be  dishonored  by  the 
acceptors.     The  plaintiff  averred,  that,  confiding  in  tlie  promise  and  undertak* 


6S0] 


8  Taunton.  332 


ing  of  the  defendant,  he  did  give  to  Meaara.  Savyer,  Tubler,  ^  Co.,  time  for 
payment  of  the  sum  of  money  so  dae  from  them  to  him  for  the  period  afore- 
said ;  and  did,  as  a  security  for  such  payment,  take  the  said  bill  of  exchange, 
ivhich  was  afterwards  drawn,  accepted,  and  made  payable  in  manner  aforesaid. 
The  plaintiff  averred,  also,  that  he  indorsed  the  bifl  to  certain  persons,  using 
the  stile  and  firm  of  SUiem  and  Oranfoff,  who  presented  the  same  when  due  to 
Messrs.  Sykea  ^  Co.,  for  payment;  but  that  Messrs.  IHykes  4"  Co.,  did  not,  nor 
did  Messrs.  Sawyer^  Tobler  ^  Co.,  or  any  other  person,  pay  tlie  said  bill ;  and 
that  thereupon  Messrs.  Sillem  and  Gran/o^  causeil  the  same  bill  to  be  protested 
for  non-payment,  and  returned  to  the  plaintiff,  who  by  reason  thereof  was 
obliged  to  pay,  and  did  pay  the  amount  of  the  bill,  together  with  interest  and 
expenses,  to  Sillem  and  Oranioffi  There  were  four  other  special  counts, 
varying  the  consideration  and  promise.  The  defendant  pleaded  the  general 
issue. 

At  the  trial  of  the  cause  before  Dallas^  C.  J.,  at  the  London  sittings  afler 
the  last  term,  it  appeared,  that  the  plaintiff  had  shipped  corn  to  Messrs.  Smv' 
yer^  Tobler ^  4*  Co.,  to  the  amount  of  999/.  17«.  6^.,  and  that  he  held  their 
acceptances  for  that  sum,  but,  suspecting  their  solvency,  had  applied  to  the 
defendant  to  give  him  a  guarantee,  without  which  he  refused  to  part  with  the 
bill  of  lading  of  the  corn.    Upon  this  the  defendant  wrote  the  following  letter: 

**  Messrs.  Boehm  ^  Co.  Antwerp^ 
*^  London^  August,  14,  1818. 
•6811       "  Gentlemen^ — Our  mutual  friends,  Messrs.  Sawyer,  *Tobler,  4"  Co., 
■^  having  accepted  the  underwritten  bill,  drawn  on  them  by  your  firm,  I 
hereby  give  my  guarantee  for  the  due  payment  of  the  same,  should  it  be  dis- 
honored by  the  acceptors.*' 

The  bill  referred  to  was  as  follows : 

*' Antwerp,  Ui  of  August,  1818. 
**  Three  months  after  date  pay  to  our  order,  one  thousand  and  twenty-six 
pounds,  seven  shillings  and  sixpence,  value  in  account,  as  advised  by 

««  1026/.  7s.  6</.  Bodm  4*  Co, 

**  To  Messrs.  Sounder,  4*  Co.  London. 
**  Accepted  at  Messrs.  Sykes  ^  Co, 

«*  R.  J.  Sawyer,  Tobler,  ^  Co.'* 

The  sum  for  w*hich  the  bill  was  drawn  above  the  price  of  the  corn,  was  made 
up  by  adding  the  insurance  and  other  charges.  The  bill  and  the  acceptance 
were  written  in  London,  the  plaintiff's  name  being  written  on  it  in  pencil,  but 
it  was  afterwards  signed  by  him  at  Antwerp.  Messrs.  Satvyer,  Tobler,  4*  Co* 
having  stopped  payment  before  the  bill  became  due,  it  was  dishonored,  and  the 
defendant  refused  to  pay  the  amount  of  it.  The  defendant  objected,  first,  that 
the  bill  being  drawn  in  London,  required  a  stamp ;  secondly,  that  no  consider- 
ation was  expressed  on  the  guarantee ;  and,  thirdly,  that  the  declaration  averred 
the  bill  to  have  been  drawn,  accepted,  and  made  payable  aAer  the  defendant's 
promise ;  whereas,  the  guarantee  referred  to  a  bill  at  that  time  in  existence. 
Dallas,  C.  J.,  overruled  the  first  and  third  objections,  but  reserved  the  point 
upon  the  second,  subject  to  which  a  verdict  was  found  for  the  plaintiff. 

Vaughan,  Seijt.,  now  moved  for  a  rule  nisi,  that  the  verdiet  should  be  set 
^ide,  and  a  nonsuit  entered ;  and  contended,  that  the  consideration  was  noi 
*6821  ^^P^'^"®^  *upon  the  guarantee,  and  therefore,  that  the  plaintiff,  accord- 
^  ing  to  the  decision  in  Wain  v.  fVarlters,  5  East,  10,  could  not  maintain 
the  action.  In  Morris  v.  Stacey,  1  Holt's  N.  P.  C.  1 53,  the  agreement  was 
held  to  be  within  the  statute  of  frauds ;  but  that  rase,  he  urged,  was  not  appli- 
cable  to  the  present;  and  it  was  there  expressly  stated  by  Gibbs,  C.  J.,  that  it 
was  not  necessary  to  overrule  the  decision  in  ffain  v.  Warllers.    Here  there 
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was  not  any  consideration  expressed  on  the  instrument,  which  therefore,  calne 
within  the  rule  laid  down  in  PFain  ▼•  fVarltera. 

Dallas,  C.  J.  This  case  does  not  require  us  to  express  any  opinion  upon 
the  case  of  Wain  v,  fFariters,  The  authority  of  that  case  has  been  shaken  by 
Lord  Eldofiy  in  ex  parte  Mhiet^  14  Ves.  189,  and  ex  parte  Gardoms  A^  Ves, 
286,  but  here  the  consideration  is  set  out,  which  was  not  the  case:  m  Wain  v. 
JP'arlters,  We  do  not  mean,  therefore,  to  give  any  opinion  on  that  case,  for 
the  consideration  is  sufficiently  expressed  on  this  guarantee.  It  is,  that  in 
consideration  that  the  plaintiff  would  take  a  bill,  drawn  and  accepted  by  Sawyer^ 
Tobier^  if  Co,^  the  defendant  undertook  to  guarantee  the  payment  of  it,  in  the 
event  of  its  being  dishonored ;  we  are,  therefore,  of  opinion,  that  the  plaintiff  is 
entitled  to  recover. 

The  rest  of  the  court  concurred. 

Rule  refused.! 

t  Note,  See  Saunden  ▼.  Wakefield,  4  B.  &  A.  595.  Jenkins  v.  Reynolds,  3  Brod.  k, 
Bing.  14.    Butfell  v.  Moteley,  lb.  211. 

[See  17  Maes  Rep.  123.  Paekhard  v.  Miehardton  et  al.  where  the  Sup.  Court  of 
Massachusetts  held  that  the  conaideratton  of  a  promise  need  not,  under  the  statute  of 
frauds  and  perjuries,  be  expressed  in  the  instrument.  The  doctrine  is  different  in  N. 
York.     See  3  Johns.  210,  ^tart  v.  Brink  et  al.    8  ib.  29,  Leonard  v.  Vredenburgh. 

Under  the  statute  of  Virginia,  it  is  not  necessary  that  the  consideration  should  be  in 
writing.    5  Cranch  142,  Violett  t.  Patton.  See  note  to  Amer.  ed.  of  4  Barn  &  Aid.  605.] 


»HOWMAN,  Demandant;  ORCHARD,  Tenant;  BARNEY,  Vouchee.  [*G83 

[3  Moore  20.  S.  C] 

The  court  will  not  amend  a  recovery  by  adding  to  the  description  where  the  description 

is  already  sufficient  to  pass  the  lands. 

Lens,  Serjt.,  moved  to  amend  this  recovery,  by  inserting  <*the  parish  of 
Hapton,**  The  deed  to  make  the  tenant  to  the  precipe  conveyed  V  all  that  the 
manor  of  Fitndenhall^  with  the  appurtenances,  and  also  all  that  the  rectory  and 
parsonage  impropriate  of  Htndenhall,  with  the  rights,  members,  and  appurte- 
nances in  the  said  county  of  Norfolk^  and  all  glebe  and  other  lands  to  the  said 
rectory  belonging  or  appertaining,  containing  by  estimate,  fifty-nine  acres,  toge* 
ther  with  all  the  tithes,  obventions,  oblations,  emoluments,  profits,  and  heredita- 
ments, parcel  of  the  same  rectory,  or  to  the  same  in  any  wise  belonging."  The 
recovery,  which  was  in  Trinity  term,  46  G,  3.,  was  of  **  the  manor  of  Fun* 
denliaU,  with  the  appurtenants,  and  also  the  rectory  of  I\indenkall,  with  the 
appurtenants,  and  also  all  and  all  manner  of  tithes,  oblations,  and  obventions, 
whatsoever,  yearly  arising,  growing  or  renewing  in  FundenhaU,  in  the  parish 
of  FundenhaUJ^  A  part  of  the  lands  above  mentioned  so  containing  together 
fifty-nine  acres,  and  belonging  to  tlie  said  rectory,  manor,  or  parsonage  impro- 
priate, were  situate  in  the  parish  of  Hapton^  which  was  not  noticed  in  the 
recovery. 

Dallas,  G.  J.  The  court  will  not  allow  an  amendment  to  be  made  unless 
there  is  a  necessity  for  it ;  the  description  as  it  now  stands,  is  sufiicient  to  pass 
the  whole  of  the  property,  and  consequently  no  amendment  can  be  necessary. 

^BuRROUOH,  J.  There  can  be  no  doubt  that  the  whole  of  the  property  r^^pj 
can  be  recovered  in  an  action  of  ejectment  by  this  description.     The  L 
term  rectory  is  not  confined  to  one  parish. 

Park,  and  Richaiidson,  Js.,  concurred* 

Amendment  refused. 
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ROSCOW  V.  CORSON. 


The  ccptain  of  a  vessel,  in  the  due  course  of  his  yeysge,  put  into  port  for  the  purpoee  of 
repairing  damage,  and  while  the  repairs  were  proceeding,  was  absent,  and  continued  ab- 
sent for  a  much  longer  time  than  was  necessary  to  finish  the  repairs ;  and,  during  his 
absence^  procured  forged  papers.  He  afterwards  returned  to  the  vessel,  and  instead  of 
proceeding  on  the  vovage,  carried  ilie  vessel  to  a  foreign  port.  On  the  trial  of  the  cause 
the  jury  found  that  tne  act  of  barratry  was  committed  during  the  absence  of  the  captain, 
while  the  vessel  was  repairing :  Held,  that  the  verdict  was  right. 

Tins  was  an  action  upon  a  policy  of  assurance,  whereby  the  cargo  on  board 
the  ship  Newry^  was  insured  at  and  from  St,  Petersburgh  to  Liverpool.  The 
cause  was  tried  before  Dallaa^  C.  J.,  at  the  London  sittings,  after  last  Easter 
term,  upon  admissions  in  writing,  which  were  as  follows : 

A  policy  of  assurance,  bearing  date  the  6th  day  of  JunCf  1814,  on  the  ship 
Newry,  Forrest^  master,  bound  from  St.  Peteraburgh  to  Liverpool^  was  effected. 
The  name  of  the  defendant,  by  procuration,  was  thereunder  subscribed  for  the 
sum  of  250/.  The  vessel  sailed  from  St,  Peteraburgh^  tight,  staunch,  strong, 
and  well  found  in  tackle,  having  on  board  the  full  complement  of  hands.  On 
the  12lh  of  September^  in  the  prosecution  of  her  voyage,  a  heavy  gale  of  wind 
came  on,  which  caused  considerable  damage  to  her,  and  on  the  25th  of  Sep^ 
tember^  she  struck  on  a  reef  of  rocks  near  the  island  of  Leasee,  and  from  that 
9QQK-\  ^™®  u>i^il  about  the  10th  of  October ,  she  *encountered  very  severe  wea- 
-'  ther,  which  so  damaged  her  as  to  make  it  necessary  for  her  to  put  into 
the  first  convenient  port.  On  the  15th  of  Oc/o6er,  she  arrived  at  Yarmouth, 
On  the  31st  of  October,  leave  was  obtained  for  her  to  unload  her  caigo,  for  the 
purpose  of  repairing  her  damage.  She  began  to  discharge  her  cargo  ou  the  4t]i 
of  November,  and  finished  on  the  1 1  th  of  the  same  month.  She  began  her 
repairs  on  the  30th  o(  November,  and  finished  on  the  25th  of  Z)ec6m6er.  While 
the  repairs  was  proceeding  the  captain  went  to  Ireland,  to  see  his  family,  and 
leA  them  on  the  11th  of  February  following,  to  return  to  Yarmouth,  Having 
finished  her  repairs  and  reshipped  her  cargo  on  the  10th  o(  March,  on  the  12th 
of  March,  the  captain  wrote  the  following  letter  to  Mr.  Jo/m  Crowther,  of 
Liverpool: 

-Sir. 

**I  enclose  you  all  the  bri^  Newry^s  accounts  in  Yarmouth;  also  her  survey, 
protest,  &c.  &c.  Mr.  Cavufidd  gave  me  no  orders  to  go  to  any  person  in 
Liverpool;  therefore  I  will  put  her  into  your  hands  on  my  arrival  there.  I 
expect  to  sail  to-morrow,  and  hope  shortly  to  have  the  pleasure  of  seeing  you 
in  Liverpool* 

Mr.  Caulfield  was  the  owner  of  the  vessel,  and  the  accounts  and  charges 
enclosed  amounted  to  036/.  4s,  The  Newry  sailed  from  Yarmouth  on  the 
13th  of  March,  1815,  for  her  destination.  Shordy  aAer  her  departure  from 
Yarmouth  she  sprung  aleak,  and  piU  into  Dartmouth  about  the  1st  of  Jipril, 
where  she  remained  about  fourteen  days,  the  captain  having,  while  there,  drawn 
a  bill  on  his  owner  for  30/.  to  cover  the  expenses  at  that  place,  and  again  pro- 
reeded  on  her  said  voyage ;  but,  instead  of  sailing  to  the  port  of  destination,  he 
sailed  to  the  Azores,  where  the  ship  arrived  under  the  name  of  the  Nancy, 
Captain  Forrester,  The  captain  died  at  Terciera,  On  the  examination  of  the 
*fiAri  capuiin's  papers  after  his  deceasci  it  ^appeared  that  he  had  concealed 
^^  the  original  papers  of  the  vessel,  and  had  forged  others;  and,  instead  of 
calling  the  vessel  the  Newry,  had  called  her  the  Nancy ;  and  instead  of  his 
own  name  Essex  Forrest,  had  called  himself  Edward  Forrester.  Instead 
of  the  original  consignors  he  had  made  fVilliam  Danby  Palmer,  of  Yarmouth, 
the  consignor;  and  instead  of  John  Leigh,  and  Ltmd,  and  Unsworth,  of  Liver* 
poolf  he  had  made  Thompson  4'  Everring,  of  New  York,  consignees.  Instead 
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of  the  destination  of  the  vessel  heinff  from  St,  Petersburgh  to  Liverpool^  he 
made  it  from  Yarmouth  to  New  York,  ff'illiam  Danby  Palmer^  of  Yarmottih^ 
was  the  agent  for  the  vessel  on  her  arrival  and  during  her  stay  at  that  port. 
The  average  loss  sustained  on  the  cargo  of  the  vessel  was  55/.  99.  M,  per  eepit. 
by  barratry  of  the  roaster,  on  which  account  only  the  plaintiflT  sought  to  recover; 
and  if  a  verdict  were  given  for  the  plaintiiTt  it  was  to  be  taken  for  the  sum  of 
138/.  149.  4id. 

Dallas,  C.  J.,  left  it  to  the  jury  to  consider  at  what  period  the  barratry  had 
commenced;  and  they  having  found  that  the  barratry  was  in  prosecution  at 
Yarmouth,  found  a  verdict  for  the  plaintiff. 

Vaughan,  Seijt.,  now  moved  for  a  new  trial,  on  the  ground,  that  there  was 
not  any  evidence  of  the  act  of  barratry  before  the  date  of  the  letter,  but  merely 
of  the  intent.  It  is  quite  clear,  that  if  no  barratry  took  place  before  the  letter, 
the  underwriters  should  be  dischaiged;  for  then  the  delay  at  Yarmouth  was  a 
deviation.  The  journey  to  Ireland  was  merely  the  conception  of  a  barratrous  act, 
which  was  done  afterwards.  To  consitute  barratry  there  must  be  some  act: 
here  there  is  only  presumptive  evidence  and  conjecture  of  the  intention  to 
commit  the  act;  but  (here  is  no  evidence  of  the  act  having  been  committed  at 
the  time  of  this  ^letter  being  written.  Supposing  papers  to  have  been  n»gQ« 
forged  in  St,  Petersburgh^  and  to  have  been  found  so  at  the  death  of  the  ^ 
captain ;  yet  if  no  act  of  barratry  had  been  committed,  the  mere  conception  of 
the  barratrous  act  could  not  have  made  the  underwriters  liable.  The  captain 
staid  in  Ireland  longer  than  he  ought  to  have  done,  and  his  delay  amounts  to  a 
deviation. 

Dallas,  C.  J.  'Hiis  case  was  tried  upon  facts  admitted  by  both  parties. 
The  jury  found  that  the  barratry  not  only  had  its  beginning  in  conception  at 
Yarmouth,  but  was  also  in  prosecution.  The  cargo  might  have  been  discharged 
And  taken  on  board  again  within  a  much  shorter  space  of  time.  The  vessel 
might  have  been  ready  about  the  4th  or  5th  of  January,  but  she  remained  until 
the  middle  of  March,  The  captain  staid  in  Ireland  until  the  15th  of  February 
the  original  papers  were  destroyed ;  the  name  of  the  vessel  altered ;  her  destina- 
tion changed  in  tlie  prosecution  of  her  voyage;  and  there  is  no  account  of  tiie 
loss  of  time  from  the  25th  of  December  to  the  middle  of  March,  during  which 
time  the  captain  was  in  Ireland,  It  has  been  said  there  is  merely  presumption 
and  conjecture;  but  that  must  always  be  the  case  in  matters  of  fraud,  which  are 
hatched  in  secrecy.  I  told  the  jury,  that  they  had  to  consider  not  only  whether 
the  intention  was  conceived  at  Yannoidh,  but  that  they  should  also  consider 
the  circumstance  of  the  delay  in  Ireland,  where  alone  the  captain  could  have 
provided  himself  with  the  forged  papers.  The  jury  agreed  that  they  could  not 
account  for  this  delay  in  any  other  manner  than  that  of  its  arising  from  an  act 
of  barratry.     In  my  opinion,  there  is  no  ground  for  disturbing  the  verdict. 

Park,  J.  The  jury  have  found  fraud,  and  the  fact  of  the  captain's  delay 
longer  than  was  required,  and  that  *such  delay  was  fur  the  purpose  of  t^aoq 
barratry.     This  motion  must  be  refused.  '- 

BuRRonoH,  J.  The  jury  have  properly  drawn  a  presumption  from  facts, 
which  is  within  the  discharge  of  their  duty.  Criminal  delay  is  to  all  intents  a 
barratrous  act;  and  the  jury  have  found  a  right  verdict. 

Richardson,  J.  The  detention  at  Yarmouth,  if  done  in  the  prosecution  of 
a  barratrous  act,  is  part  of  the  barratry,  for  which  the  underwriters  are  liable, 
and  is  not  a  deviation  by  which  they  are  excused. 

Rule  refused.! 

t  [See  PkUlipi  on  Insurance,  Chap.  xiii.  sect.  2.] 
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PROUTING  V.  HAMMOND. 


The  plain tiir  assigned  his  ship  to  the  defendant  as  a  security  for  the  repayment  of  moncT ; 
but  on  the  register  it  appeared  to  be  an  absolute  assignment.  The  defendant  sold  tn« 
ship,  and  tola  the  plainiifTthat  he  had  received  the  purchase-money,  and  would  account 
with  him  for  the  balance  of  the  proceeds  of  the  sale.  In  an  action  upon  the  money 
counts,  ihe  court  held,  that  the  plaintifT  was  entitled  to  recover  this  balance,  the 
acknowledgment  being  sufficient  to  support  the  action. 

This  was  an  action  of  assumpsit  on  the  common  money  counts,  and  on  an 
account  stated.  Ou  the  trial  of  the  cause  before  Dallas^  C.  J.,  at  the  London 
sittings  after  last  £asier  term,  the  following  facts  appeared  in  evidence.  The 
plaintifT  was  owner  of  the  ship  Dolphin^  and  in  ^prUn  1818,  he  transferred  all 
his  interest  in  the  ship  to  the  defendant,  as  a  security  for  money  advanced  by 
him  to  the  plaintiflf.  Every  thing  required  by  the  registry  acts  was  correctly 
done ;  but  by  the  register  it  appeared  to  be  an  absolute  conveyance*  On  the 
*6d0l  ^^^^^^^^f  ^^  ^^  agreed  that  the  defendant  should  sell  the  *  vessel  and 
^  repay  himself  out  of  the  proceeds,  and  pay  the  residue  to  the  plaintiit'. 
A  bond  was  given  at  the  same  time  for  the  re-conveyance  by  the  defendant  of 
the  vessel  to  the  plaintiff,  on  payment  of  the  money  aidvanced,  and  to  account 
for  the  proceeds  if  sold. 

The  defendant  afterwards  sold  the  ship  to  a  person  named  Grants  and  received 
from  him  the  purchase-money.  The  plaintiff  aAerwards  met  the  defendant, 
and  asked  him  if  he  had  sold  the  ship.  The  defendant  answered,  that  he  had 
sold  it  for  1400/.,  and  would  make  out  the  account  and  pay  the  plaintiff*  the 
balance.  Under  these  circumstances,  it  was  objected  at  the  trial  that  the 
plaintiff  could  not  recover  in  this  action,  on  the  ground  that  registration  was 
conclusive  evidence  of  property  in  a  ship;  and  Dallas^  C.  J.,  reserved  the  point. 
A  verdict  was  found  for  the  plaintiff. 

Copley,  Serjt.,  now  moved  for  a  rule  to  show  cause  why  a  nonsuit  should 
not  be  entered.  It  has  been  decided  that  what  appears  upon  the  registry  is 
conclusive  evidence  of  property.  Ex  parte  Vaiiop,  15  Ves.  00.  [^Park^  J., 
adverted  to  Robertson  v.  French^  4  East,  130.]  If,  in  the  latter  case,  the 
counsel  had  produced  a  certificate  of  registry,  it  would  have  rebutted  the  prima 
facie  evidence  which  possession  afforded.  Camden  v.  Anderson^  5  T.  R.  709, 
is  also  applicable  to  this  case.  It  appears  on  the  certificate  of  registry,  that  the 
defendant  is  absolute  owner;  and  no  averment  can  be  received  to  contradict  the 
register.  The  consequence  is,  that  there  can  be  no  consideration  for  the 
promise  to  support  this  action ;  there  is  no  consideration  for  the  undertaking  to 
pay  over  the  proceeds  of  the  sale.  A  promise  to  render  an  account  of  property 
*6901   ^^  ^liich  the  party  is  absolute  owner,  is  bad  for  *want  of  consideration. 

'  ^  In  Batlershy  v.  Smyth,  3  Maddocks,  110,  an  agreement  that  three 
persons  should  buy  a  ship,  and  that  it  should  be  registered  in  the  name  of  two 
of  them  only  was  considered  invalid.  Besides,  the  party  is  not  without  remedy; 
he  may  sue  on  the  bond, 

Dallas,  C.  J.  The  present  question  is  not,  what  would  be  evidence  of  the 
tide  to  the  ship  if  the  title  were  disputed ;  if  it  were,  the  plaintiff's  possession 
would  be  prima  facie  evidence  of  absolute  ownership.  It  is  unnecessary  now 
to  discuss  whether  it  would  be  rebutted  by  proof  of  the  certificate  of  registry. 
In  this  case  the  defendant  himself,  not  pretending  any  title  to  the  ship,  says  to 
the  plaintiff,  that  he  had  sold  his  ship  and  has  received  the  money,  and  will 
make  out  his  account  and  pay  the  balance.  I  have  always  understood  that  an 
admission  of  having  received  the  money  of  another,  is  evidence  to  enable  the 
party  to  recover  on  the  count  for  mouey  had  and  received,  and  that  the  sub* 
mission  to  account  is  evidence  to  support  the  count  on  an  account  stated. 

Fare,  J.,  and  Bitrrouoh,  J.,  concurred. 
Vol.  IV.— 43  2  F 
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Richardson,  J.  This  decision  has  nothing  to  do  with  evidence  of  title 
or  the  registration,  but  is  founded  upon  the  acknowledgment  made  by 
the   defencbnt.      It   will    not  aSect    any  of   tlio   cases   decided  under  the 


register  acts. 


Rule  refused. 


ADDEY  et  al.  v.  WOOLLEY  et  al.  [♦691 

[3  Moore  21.  S.  C] 

Under  the  54  G.  3.  c.  170.  «.  "8,  an  action  on  a  bond,  given  to  the  overseers  to  indemnify 
the  parish  against  the  expense  of  an  illcgiiimate  child,  must  be  brought  in  the  names 
of  the  overseers  in  office  at  the  time  of  commencing  the  action,  though  they  may  not  be 
the  overseers  to  whom  the  bond  was  given. 

Debt  upon  a  bond  given  to  the  plaintiffs  as  overseers  of  the  parish  of  il/axey, 
to  indemnify  the  parish  against  the  expenses  which  might  be  incurred  by  the 
birth  of  an  illegitimate  child.  The  defendants  pleaded  that  the  plaintiffs  were 
not  overseers  of  the  parish  at  the  time  of  the  commencement  of  the  action. 
General  demurrer  and  joinder. 

Copley^  Serjt.,  for  the  plaintiffs.  The  only  question  in  this  case  is,  whether 
the  action  should  be  brought  in  the  name  of  the  overseers  to  whom  the  bond 
was  given,  or  of  the  overseers  in  office  at  the  time  of  the  action  being  brought ; 
and  this  depends  entirely  on  the  construction  of  the  statute  54  G,  3.  c.  170. 
«.  8.t  This  action  is  brought  by  the  parties  to  whom  the  bond  was  given, 
'^and  not  by  the  overseers  at  the  time  the  action  was  commenced.  There  r^^ao 
is  nothing  in  the  statute  to  prevent  the  plaintiffs  from  suing,  and  they  ^ 
are  entitled  to  recover.  The  statute  dues  not  declare  that  the  obligees  shall 
not  sue. 

Blossei,  Seijt.,  for  the  defendants,  was  stopped  by  the  court. 

Dallas,  C.  J.  There  can  be  but  one  construction  of  the  statute.  The  action 
should  have  been  brought  in  the  names  of  those  who  were  overseers  at  the  time 
of  its  commencement. 

Park,  J.,  and  Burrouoh,  J.,  concurred. 

Richardson,  J.  The  statute  expressly  states,  that  all  securities  of  this  nature 
shall  be  vested  in  the  overseers  for  the  time  being.  I  am,  therefore,  of  opinion 
that  they  are  the  only  persons  entitled  to  bring  the  action. 

Judgment  for  the  defendants. 

t  Whereby  it  is  enacted,  "That  all  securities  given  or  received,  or  hereafter  to  be 
given,  for  indemnifying  any  district,  psrish,  township,  or  hamlet,  for  the  maintenance  of 
any  bastard  child  or  children  respectively,  or  any  expenses  in  any  way  occasioned  by  such 
district,  parish,  township,  or  hamlet,  by  reason  of  the  birth  or  support  of  any  bastara  child 
or  children  iMcn  ^thin  sach  district,  parish,  township,  or  hamlet,  or  chargeable  thereto, 
shall  be,  and  the  same  are  thereby  declared  to  be  vested  in  the  overseers  of  the  poor  of 
such  district,  parish,  township,  or  hamlet  for  the  time  being;  and  that  it  shall  and  may 
be  lawful  for  the  overseers  of  the  poor  of  such  district,  parish,  township,  or  hamlet,  to  sue 
for  the  same,  as  and  by  their  description  of  overseers  of  such  district,  parish,  township,  or 
hamlet;  and  such  action  .so  commenced  by  such  overseers  shall  in  noways  abate  by  rea- 
son of  any  change  of  overseers  of  such  district,  parish,  township,  or  hamlet,  pending  the 
same,  but  shall  be  proceeded  in  by  such  overseers  for  the  time  being  as  if  no  such  change 
had  taken  .plaoe^  any  Uwr^  usi|ge,  statute,  or  custom  to  the  contrary  in  anywise  notwiih- 
•landing.'* 
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CLENNELL,  PlaintiflT;  STORER,  Deforciant 

[3  Moore  22.    S.  C] 

Fine  amended  by  substituting  the  name  of  a  parish  written  on  an  erasure  in  the  deed  to 
lead  the  uses,  for  the  name  of  another  parish,  on  an  affidavit  stating  that  it  was  by  mis- 
take, and  that  the  substituted  name  had  been  written  on  the  erasure  in  the  deed  pre- 
vious to  its  execution. 

HuiiLOCK,  Serjt.,  moved  to  amend  this  fine,  by  sabstituting  the  parish  of 
Allington  for  the  parish  of  Rothbury.  It  was  sworn,  that  the  parties  intended 
to  pass  lands  in  Allington^  and  that  name  had  been  written  on  an  erasure  in 
the  deed  to  leacT  the  uses.  An  application  had  been  made  to  the  court  for  the 
*6931  ^^^^  purpose  *in  the  last  term ;  but  the  court  then  refused  the  amend- 
^  ment,  as  there  was  not  any  affidavit  that  the  parish  of  Allington  had 
been  written  on  the  erasure  before  the  execution  of  the  deed ;  but,  upon  an 
affidavit  to  that  effect  being  now  produced,  the  court  allowed  the  amendment. 

Fiat. 


FRANCE  V.  STEPHENS. 

[3  Moo^e.  23.   S.  C] 

The  court  refused  to  issue  a  dislrinfOM  to  compel  an  appearance  on  an  affidavit  stating  the 
declarations  of  the  defendant's  wife,  the  affidavit  being  insufficient  without  them,  on  the 
ground  that  the  defendant  should  not  be  prejudiced  by  the  declarations  of  his  wife. 

Vaughan,  Seijt.,  moved  for  leave  to  issue  a  distringas  to  compel  the  appear- 
ance of  the  defendant  on  an  affidavit  of  a  sheriff's  officer,  which  stated  that  he 
went  to  the  house  of  the  defendant,  and  there  saw  a  person  whom  he  knew  to 
be  the  wife  of  the  defendant,  and  was  told  by  her  that  the  defendant  was  absent 
from  home  for  fear  of  his  creditors ;  that  he  had  endeavored  by  every  means  in 
his  power  to  find  him,  but  without  success;  that  notice  had  been  left  at  his 
house ;  and  that  it  was  the  belief  of  the  officer  and  of  the  neighbors  of  the 
defendant,  that  he  had  absconded  for  the  purpose  of  avoiding  an  arrest. 

The  court  being  of  opinion  that  the  affidavit  was  insufficient  without  the 
evidence  of  the  wife's  declaration,  and  considering  that  such  evidence  should 
not  be  admitted  to  the  prejudice  of  the  husband,  refused  the  rule. 

Rule  refused. 


••  -I 
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*In  the  matter  of  HICK  et  aU 

By  the  terms  of  a  reference  to  arbitration,  the  two  arbitrators  were  to  appoint  an  amptre 
before  entering^  into  consideration  of  the  matters  in  ditference,  and  to  make  their  award 
before  a  certain  day,  or  such  time  as  ihey  or  any  two  of  them  should  appoint.  The 
arbitrators,  before  appointing  an  umpire,  enlarged  the  time,  and  afterwards  held  a  meet- 
ing, at  which  the  parties  attended:  Held,  that  the  parties,  being  aware  of  these  facts, 
and  having  afterwards  attended,  could  not  now  make  any  objection  on  the  ground  of  the 
enlargement  of  the  time,  having  been  made  before  the  appointment  of  the  umpire. 

Notice  was  given  to  one  of  the  parties  to  attend  at  a  meeting,  for  the  purpose  of  taking 
instructions  for  the  award,  and  at  that  meeting  that  party  did  not  attend ;  but  the  other 
party  attended,  and  was  examined  privately.  On  the  evidence  which  he  then  gave,  the 
amount  he  was  to  pay  was  decreased  by  the  arbitrators:  Held,  that  this  private  exami- 
nation of  the  party  iji  his  own  favor  was  incorrect,  and  that  the  awai^  must,  therefore, 
be  set  aside. 

An  agreement  of  reference,  dated  the  18th  of  May,  1816,  had  been  entered 
into  between  Hick,  Ovey,  and  Tihtone,  who  had  been  partners  in  trade,  and 
were  then  dissolving  the  partnership,  by  which  the  matters  in  dispute  were 
referred  to  Hunt  and  Mavor,  and  any  third  person  whom  they  might  appoint. 
In  the  agreement  of  reference  it  was  provided,  that  previously  to  the  arbitrators 
entering  on  the  consideration  of  the  matters  referred,  they  should  appoint  an 
umpire;  and  the  award  was  to  be  made  in  writing  under  the  hands  of  Hunt 
and  Alavor,  and  the  umpire,  or  any  two  of  them,  before  the  24th  of  June,  or 
such  other  day  as  they  or  any  two  of  them  should  enlarge  the  time  to.  On  the 
1st  of  June,  Hunt  and  Mavor  enlarged  the  time  to  January,  1817,  and  the 
umpire,  Ludlam,  was  not  appointed  until  the  21st  of  July,  1816.  Subsequently 
to  the  enlargement  and  appointment  of  the  umpire,  the  parties  attended  before 
the  arbitrators.  It  was  sworn  by  Hunt  and  Mavor,  that  they  had  privately 
examined  T^htone  at  a  meeting  as  to  his  ability  to  pay  a  certain  sum  in  which 
he  was  indebted  to  Hicks;  that  they  believed  that  the  solicitor  of  Ovey  was 
informed  of  that  meeting;  that  they  also  called  on  Cotterel,  who  was  the  solici- 
tor  of  Hick,  to  'attend  the  meeting  to  take  instructions  for  the  award;  r«^ae 
that  at  the  time  of  the  meeting,  as  Ovey^s  soHcilor  did  not  attend,  they  L 
refused  to  admit  Cotterd;  that,  on  this  private  examination,  they  found  that 
Tihtont  possessed  but  a  very  small  property,  and  in  consequence  thereof  they 
made  a  deduction  from  the  amount  in  which  IVstont  was  indebted  to  Hick. 

Bosanquet,  Serjt.,  on  a  former  day  had  obtained  a  rule  nisi  to  set  aside  the 
award,  on  the  following  grounds,  among  others,  viz,  1st,  tliat  the  arbiurators 
could  not,  under  the  agreement,  enlarge  the  time  until  after  the  appointment  of 
an  umpire;  and,  2dly,  that  the  arbitrators  could  not  thus  privately  examine 
Tilstone  without  giving  notice  to  the  other  parties  of  their  intention  to  hold  a 
meeting  for  the  purpose  of  receiving  evidence. 

Copley,  Serjt.,  now  showed  cause.  As  to  tlie  first  objection,  the  only  thing 
requisite  by  the  reference  was,  that  the  umpire  should  be  appointed  previously 
to  taking  into  consideration  the  matters  in  dift'erence,  which  did  not  prevent  their 
enlargement  of  the  time.  Besides,  the  parties  must  have  known  the  time  of  the 
urapire^s  appointment,  which  was  not  until  the  21st  oi  July,  and  they  must  also 
have  known  that  the  original  time  expired  on  the  1st  of  June,  They  must, 
therefore,  have  been  aware  of  the  grounds  of  this  objection  when  they  afterwards 
attended  before  the  arbitrators ;  and  by  such  attendance  they  waived  this  objec- 
tion. As  to  the  second  objection,  that  the  arbitrators  privately  examined  ZV/- 
stone,  as  he  was  a  party,  not  a  witness,  and  as  the  arbitrators  had  given  notice 
of  their  intention  to  hold  a  meeting,  tlioy  had  a  right,  under  the  circumstances, 
to  examine  him  separately. 

Dallas,  C.  J.     As  to  the  first  objection,  it  appears  that  the  parties  were 
aware  of  it  at  the  time  they  were  *before  the  arbitrators ;  and,  having  r^gga 
gone  before  them  with  this  knowledge,  they  must  be  taken  to  have  ^ 
waived  this  objection,  and  the  court  will  not  now  interfere.     As  to  the  second 
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objection,  it  cannot  be  considered  that  when  the  solicitor  of  one  party  has  notice 
of  a  meeting  to  take  instmctions  for  an  award,  and  the  other  party  does  no 
attend,  the  arbitrators  may  examine  a  witness  at  that  meeting.  A  party  exam* 
med  must  be  considered  at  least  as  a  witness ;  it  cannot  be  contended  tliat  it  is 
just  to  allow  a  party  who  is  suffered  to  become  a  witness  in  his  own  cause,  t^ 
furnish  evidence  at  the  expense  of  the  other  parties  to  the  reference,  iu  theii 
absence.     The  rule  must  be  made  absolute. 

Park,  J.  It  would  be  quite  contrary  to  justice,  under  the  circumstances  of 
this  case,  to  hold  that  TUstone  was  well  examined  in  the  absence  of  the  other 
parties  interested. 

B(7RROtJou,  J.  The  examination  of  the  party  in  this  case  has  been  con- 
ducted in  a  manner  contrary  to  the  rules  for  the  regulation  of  evidence  adopted 
either  by  courts  of  law  or  equity,  and  I  feel  myself  bound  to  protest  against 
such  a  proceeding. 

Richardson,  J,,  concurred 

Rule  absolute. 


♦697]  ♦DOE  dem.  WILLIAMS  v.  RICHARDSON. 

An  action  of  ejectment  was  referred  to  arbitration,  and  the  reference,  which  waa  confined 
to  that  action,  stated,  that  if  the  arbitrator  should  award  that  the  plaintiff  had  any  cause 
of  action,  he  should  have  costs,  as  in  a  court  of  law.  The  arbitrator,  bv  his  award,  di- 
rected the  defendant  to  deliver  up  the  premises,  and  pay  the  costs  of  the  action,  and  a 
sum  of  money  to  the  plaintiff  for  the  loss  of  rent  during  the  time  the  defendant  held  pos- 
session. He  also  directed  the  parties  to  execute  general  mutual  releases.  On  a  motion 
for  an  attachment  against  the  defendant  for  the  sum  awarded  to  the  plaintiff,  held,  that 
the  award  was  in  that  respect  good,  although  the  arbitrator  did  not  find  in  terms  that  the 
plaintiff  had  any  cause  of^aciion;  and  also,  that  if  the  award  were  baid  as  to  the  direc- 
tion of  mutual  releases,  that  would  not  vitiate  the  whole  award. 

The  rule  of  reference  to  arbitration  in  this  case  recited  an  action  of  ejectment 
and  notice  of  trial  in  the  county  of  Fork,  The  reference  was  confined  to  that 
action,  and  stated  that  if  the  arbitrator  should  award  that  the  plaintifl'  had  any 
cause  of  action,  he  should  have  costs  as  in  a  court  of  law ;  hut  if  he  should 
award  otherwise,  then  the  defendant  was  to  have  his  costs.  The  arbitrator,  by 
his  award,  directed  that  the  defendant  should  give  up  the  premises  to  the  plain- 
tiff; that  he  should  pay  the  costs  of  the  action,  and  pay  4/.  Is.  for  the  loss  of 
rent  during  the  time  he  held  over ;  but  did  not  award  that  the  plaintiff  had  any 
cause  of  action.  The  arbitrator  also  direcled,  that,  on  performance  of  the  award, 
esL^h  of  the  parties  should,  at  the  charges  of  each  other,  execute  releases  from 
the  beginning  of  the  world  to  the  day  of  the  date  of  the  award. 

Biosset,  Seijt.,  now  showed  cause  against  a  rule  nlai  for  an  attachment  for 
the  sum  of  4/.  la,  and  costs,  which  had  been  obtained  by  Hullock^  Serjt.,  in  the 
last  term.  First,  the  arbitrator  by  his  award  has  assumed  to  give  to  the  plain- 
tiff his  costs ;  but  he  has  not  found  that  the  plaintiff  had  any  cause  of  action. 
Possibly  the  plaintiff's  right  to  recover  might  have  been  good,  yet  a  wrong 
demise  might  have  been  laid  in  the  declaration,  viz,  before  the  right  of  action 
«ftQftl  ^^^^^^^  «  ^'^^  then,  though  the  recovery  of  *the  premises  might  he  right, 
-J  the  event  of  the  action  ought  to  have  been  the  other  way.  The  arbi- 
trator ought  to  have  found  that  the  plaintiff  had  a  good  cause  of  action.  Secondly, 
after  having  directed  that  the  plaintiff  was  to  have  his  costs,  the  arbitrator 
awards  tliat  each  party  should  deliver  to  the  other,  mutual  releases  of  all  matters 
affecting  the  premises,  from  the  beginning  of  the  world  to  the  day  of  the  date 
of  the  award,  which  makes  the  whole  award  bad.     When  any  thing  ordered 
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to  be  done  is  made  part  of  tlie  consideration,  and  to  depend  upon  that  which  is 
not  within  the  authority  of  the  arbitrator,  the  award  fails.  1  Aoli,  Mr.  259.  /. 
45.  An  award  may  be  good  in  part,  and  bad  in  part.  Com.  Dig.  Arbitrament, 
£.  19. ;  but  if  the  bad  part  override  the  whole,  the  whole  is  bad.  The  award 
of  the  mutual  releases  is  bad,  and  is  part  of  the  consideration ;  and,  therefore, 
the  award  fails  altogether. 

Dallas,  C.  Ji.  it  cannot  be  requisite  that  an  arbitrator  should  set  forth  in 
terms  that  which  is  a  necessary  and  inevitable  consequence;  viz.  that  the  plain- 
tiff iiad  a  cause  of  action.  We  are  not  to  assume  a  possible  case  out  of  the 
award,  but  to  intend  every  tiling  in  favor  of  it.  I  think  the  award  is  good,  except 
as  to  that  part  which  relates  to  the  release.  The  award  is  not  vitiated  by  the 
surplusage,  and  the  defendant  is  bound  to  perform  it  by  paying  this  money. 

Park  and  Burrouoh,  Js.,  concurred. 

Richardson,  J.  It  may  be  understood,  if  necessary,  that  the  releases  directed, 
mean  releases  of  all  matters  ^relating  to  the  matters  in  the  submission   r^Agg 
to  reference ;  but  if  that  part  be  bad,  it  cannot  vitiate  the  whole  award.       *- 
Rule  absolute  for  attachment  for  non-payment  of  the  sum  awarded 
and  costs ;  the  attachment  to  lie  until  Monday,  in  the  office.t 

[t  See  Kyd  on  awards,  Chap.  VI.  March  on  Arhitrameot  189.  Savile  120.  Willmer 
V.  Oldfield.    1  Leon.  304  and  Owen  153.  S.  C.    1  Brownlow  53.  65,  Rayson  v.  WinderJ] 


PARKER  et  al.,  v.  BISCOE. 

[3  Moore  24.  S.  C] 

A  will  is  revoked  by  a  aabsequent  fine;  and  where  a  testator,  by  his  will,  devised  his 
estates  to  his  eldest  son  and  his  issue  in  tail,  and  afterwards  bv  a  codicil,  (recitine  that, 
since  making  his  will,  certain  other  estates  had  been  devised  bv  the  brother  of  rne  tes- 
tator to  him  for  life,  with  remainder  to  his  (the  testator's)  children  and  their  issue,) 
revoked  the  devise  of  the  estates  mentioned  in  his  will  to  his  eldest  son,  and  declared 
that  a  proviso  contained  in  his  will  should  be  extended  so  as  to  comprehend  the  estates 
limited  by  the  will  of  his  brother,  and  to  prevent  the  estates  settlea  by  the  will  of  the 
testator  from  going  with  the  estates  limited  by  the  will  of  his  brother :  It  was  held,  that 
the  codicil  did  not  operate  as  a  republication  of  his  will,  nor  as  a  devise  by  implication 
or  confirmation  of  the  devise  of  the  lands  comprised  in  the  will  of  the  brother. 

2.  A  tine  of  all  the  lands  w^hin  a  certain  parish  is  safiicient  to  include  a  manor  within  that 
parish,  although  not  mentioned  by  name. 

AssuMPsrr  to  recover  the  residue  of  the  purchase  money  of  certain  estates  in 
the  parishes  of  Tackiey,  Cuddeadon,  and  Denton,  in  the  county  of  Oxford, 
which  had  been  purchased  by  the  defendant  from  the  plaintiffs,  at  a  sale  by 
public  auction.  The  defendant  had  paid  a  deposit,  and  undertaken  to  pay  the 
residue  of  the  purchase  money,  on  or  before  a  given  day,  on  having  a  good  title 
to  the  premises.  The  defendant  pleaded  the  general  issue ;  and,  upon  the  trial 
before  Gibbs,  G.  J.,  at  Westminster,  at  the  sittings  after  Eaiter  term,  1817,  tlie 
sufliciency  of  the  title  tendered  by  the  plaintiffs  being  the  only  point  in  dispute 
between  the  parties,  a  verdict  *was  taken  for  the  plainiififs,  subject  to  r«»»An 
the  opinion  of  the  court,  as  to  the  sufiSciency  of  the  tide,  upon  the  ^  ' 
following  case. 

Sir  John  IVhaUey  Smythe  Gardiner,  Bart.,  by  indentures  of  lease  and  re- 
lease, dated  respectively  the  2d  and  3d  ofJuly,  1787,  executed  upon  his  marriags 
with  Miss  Martha  ifeweome,  settled  certain  hereditaments  at  Tackley,  and 
Cuddesdon,  and  Denton,  in  the  county  of  Oxford,  and  all  otlier  the  heredita 
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ments  of  him  the  said  Sir  John  W.  S,  Gardiner^  situate  at  Tackley,  Cuddes* 
don,  and  Denton,  to  the  use  of  himself  and  his  heirs  until  marriage ;  then  to  the 
use  of  himself  for  life;  and,  after  his  decease,  to  the  intent,  that  in  case  his 
intended  wife  should  survive  htm,  she  should  have  for  life  an  annuity  of  800/., 
in  lieu  of  dower,  with  the  usual  powers  of  entry,  distress,  and  perception  of 
profits ;  and,  subject  thereto,  to  trustees,  their  executors,  administrators,  and 
assigns,  for  ninety-nine  years,  to  commence  from  the  decease  of  the  said  Sir 
John  W,  S.  Gardiner^  in  trust  for  better  securing  the  said  annuity  of  800/.; 
and,  subject  to  the  said  term,  to  the  use  of  the  said  Sir  John  W,  S.  Gardiner, 
his  heirs  and  assigns.  Sir  John  lf\  S.  Gardiner,  at  the  time  of  making  the 
said  settlement,  was  seised  in  fee  of  the  said  estates. 

There  is  a  hamlet  in  the  parish  o(  Cttddesdon,  called  TV^f a/Zey,  and  a  manor 
by  reputation  called  the  manor  of  Wheatley,  which  extends  over  the  whole 
hamlet ;  but  there  are  no  copyhold  tenants  within  IVheatley,  nor  any  freehold 
tenants  holding  of  the  said  manor.  Sir  John  ff.  S,  Gardiner,  at  the  time  of 
the  said  settlement,  was  seised  in  fee  of  lands  within  the  said  hamlet,  and  also 
of  the  said  reputed  manor;  and  by  his  will,  dated  the  13th  ot  ^pril,  1795,  duly 
executed  to  pass  real  estates,  after  directing  his  debts  to  be  paid,  and  bequeath- 
ing certain  pecuniary  legacies,  he  devised  the  estate  at  Tackley,  to  his  wife, 
*'*011  ^^^y  ^^^^f^^  *  Gardiner,  and  her  assigns,  for  her  life;  and  he  also 
J  gave  her  and  her  assigns  for  her  life,  one  annuity  or  clear  yearly  rent 
charge  of  200/.,  (in  addition  to  the  800/.  which  she  would,  in  case  she  survived 
him,  become  intitled  to  by  virtue  of  her  marriage  settlement,)  and  charged  the 
said  additional  annuity  upon  all  his  lands  and  hereditaments,  within  Tackley, 
Cuddesdon,  and  Denton,  which  were  by  the  said  settlement  made  subject  to 
tlie  rent  charge  of  800/.,  with  the  usual  power  of  entry  and  distress  upon  the 
lands  charged  therewith,  in  case  of  non-payment  thereof;  and  the  testator  also  gave 
and  devised  all  his  lands  and  hereditaments  at  Tackley,  then  in  his  own  occu- 
pation, (after  the  decease  of  his  wife,  and  in  the  mean  time  subject  to  her  life- 
estate  therein,)  and  also  all  other  his  lands  and  hereditaments  in  Tackley,  Cud- 
desdon,  and  Denton,  (subject  to  the  rent  charges  of  800/.,  and  200/.,)  and  all 
other  his  real  estate  whatsoever,  to  Sir  William  Henry  ^ahhurst,  his  neirs  and 
assigns  for  ever;  to  the  use  of  his  (the  testator's)  first  and  other  sons  succes- 
sively in  tail  male ;  with  remainder  to  the  use  of  his  daughters,  as  tenants  in 
common  in  tail  general;  with  remainder  to  the  use  of  his  (the  testator's)  brother, 
James  Whalley,  and  his  assigns  for  his  life ;  with  remainder  to  the  use  of  James 
lyiialley,  the  only  son  of  the  testator's  brother,  the  said  James  Whalley,  by  his 
late  wile,  Elizabeth,  deceased,  and  his  assigns,  for  his  life ;  with  remainder  to 
tlie  use  of  the  first  and  other  sorts  of  James  Whalley,  the  son  successively  in 
tail  male,  with  divers  remainders  over. 

By  indenture  of  covenant,  dated  the  12th  of  May,  1796,  between  Sir  John 
TV.  S,  Gardiner,  and  Lady  Gardiner,  of  the  one  part,  and  G.  Gostlins,  and 
Henry  Newcome,  of  the  other  part,  reciting  the  settlement  made  upon  Sir  John's 
marriage  ;  and  that  Sir  John  and  Lady  Gardiner,  were  desirous  of  exonerating 
♦•^OSl  ^^®  premises  at  Tackley,  *from  the  payment  of  the  rent  charge  of  800/., 
'  -J  secured  for  the  jointure  of  Lady  Gardiner,  in  case  she  should  survive 
Sir  John  ;  and  that  the  same  should  from  thenceforth  be  exclusively  charged 
on  the  premises  at  Cuddesdon  and  Denton,  which  being  free  from  all  incum- 
brances and  of  the  annual  value  of  1150/.  and  upwards,  would  afford  an  ample 
security  for  payment  thereof;  Sir  John,  covenanted,  and  Lady  Gardiner,  con- 
sented and  agreed  with  George  Gostling,  and  Henry  Newcome,  to  levy  to  them 
a  fine  sur  conuzance  de  troit,  come  ceo,  SfC,  of  all  the  said  lands  and  heredita- 
ments in  the  several  parishes  of  Tackley^  Cuddesdon,  and  Denton,  and  of  all 
other  the  premises  subjected  to  the  payment  of  the  rent  charge  of  800/.  And 
it  was  thereby  declared  and  agreed  that  the  fine  should  enure  to  the  uses  there- 
inafter declared,  viz,  as  to  the  premises  at  Tackley,  to  the  use  of  Sir  John,  his 
heirs  and  assigns  for  ever,  freed  and  discharged  from  the  said  annuity  or  yearly 
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rent  charge  of  800/.  and  all  powers  and  remedies  for  recovering  the  same.  And 
as  to  the  premises  at  Cuddesdon,  and  Denton,  and  all  other  the  premises  agreed 
to  be  comprised  in  the  said  fine,  whereof  no  use  was  therein  declared,  to  tho 
same  uses,  and  chained  in  llie  same  manner,  and  subject  to  the  same  powers 
of  distress  and  entry,  and  the  same  term  of  years  as  by  the  said  settlement  were 
hmited  and  declared  of  and  concerning  the  whole  of  the  premises. 

Sir  John  IV.  S.  Gardiner,  previously  to  the  date  of  his  will,  but  after  tiie 
date  of  Ills  marriage  settlement,  purchased  two  small  farms  in  Tackley,  which 
were  conveyed  to  him  in  fee,  but  which  were  not  included  in  tlie  last  deed  nor 
in  the  fine. 

The  reputed  manor  of  Jflieatley  was  not  named  in  the  last  mentioned  deed 
nor  in  the  fine,  which  was  duly  levied,  as  of  Easter  term,  36  G.  3.,  in  which 
George  Gostting  and  Henry  Newcorne  were  plaintiffs,  and  Sir  John  lf\  S^ 
Gardiner  and  Martha,  his  wife,  were  deforciants,  *of  messuages  and  rc^Qo 
lands  in  the  parishes  of  Tackley,  Cuddesdon,  and  Denton.  ^ 

Sir  John  fV.  S,  Gardiner  died  on  the  18ih  of  November,  1797,  without 
issue,  leaving  James  Whalley,  his  brother,  and  heir  at  law,  and  without  having 
revoked  or  altered  his  will  otherwise  than  by  the  operation  of  the  said  fine,  and 
seised,  together  with  other  real  property,  of  the  said  estates,  devised  or  in- 
tended to  be  devised  by  his  said  will. 

James  JFkaitey,  the  brother  of  Sir  John,  by  his  will,  dated  the  2d  of  July, 
1796,  previous  to  the  death  of  his  brother,  and  duly  executed  to  pass  real 
estates,  devised  all  his  real  estates,  except  certain  copyhold  estates  therein  men- 
tioned, subject  as  therein  mentioned,  to  trustees,  their  heirs  and  assigns,  to  the 
use  of,  or  in  trust  for  his  eldest  son  James  iriialUy  and  his  assigns,  during  the 
term  of  his  life,  without  impeachment  of  waste,  (except  as  therein  mentioned.) 
with  remainder  to  trustees,  and  their  heirs  during  the  life  of  his  said  son,  in 
trust  to  preserve  the  contingent  remainders,  with  remainder  to  the  first,  second, 
third,  fourth,  fifdi,  and  all  and  every  other  the  son  and  sons  of  the  body  of  his 
said  son  James  Whalley  lawfully  issuing,  successively  in  tail  male,  with  divers 
remainders  over. 

The  last  mentioned  testator,  soon  after  the  death  of  his  brother  Sir  John 
W.  S.  Gardiner,  made  the  following  codicil  to  his  will : 

*'  This  is  a  codicil  to  be  annexed  unto  and  taken  as  part  of  the  last  will  and 
testament  of  me.  Sir  James  Whalley  Smythe  Gardiner,  Bart.,  (lately  James 
IVIialley,  Esq.)     Whereas,  by  the  death  of  my  late  brother  Sir  John  TV.  S. 
Gardiner,  Bart.,  without  issue,  I  am  become  entitled  for  life  to  certain  estates, 
hereditaments,  and  premises  mentioned  in  the  last  will  and  testament  of  Sir 
IViUiam  Gardiner,  Bart.,  deceased,  under  and  by  virtue  *of  the  same  r%mr^A 
will,  with  remainder  to  my  first  and  other  sons  in  tail  male,  with  divers  ^ 
remainders  over  in  favor  of  my  issue,  by  which  event  the  said  estates,  heredita* 
ments  and  premises,  will  upou  my  death  descend  and  go  to  my  eldest  son 
James  IVIialley  ;  I  do,  therefore,  consistently  with  my  said  will,  revoke  and 
annul  the  limitation  therein  contained  of  my  estates  and  hereditaments  in  favor 
of  my  said  son  James  IVIialley,  it  being  still  my  will  and  intention  that  my 
said  estates  and  hereditaments  in  my  said  will  mentioned,  shall  not  be  held  and 
t'ujoycd  by  any  one  of  my  sons  and  daughters,  or  his,  her,  or  their  issue,  together 
with  the  said  estates  and  hereditaments  so  as  aforesaid  limited  by  the  will  of 
the  said  S'lrH^lliam  Garc/i/ifr,  deceased,  as  more  fully  and  particularly  expressed 
in  the  clause  or  proviso  in  that  behalf  in  my  said  will  contained.    And,  whereas, 
the  said  Sir  John  Whalley  Smythe  Gardiner  hath  in  and  by  his  last  will  and 
testament  hmited  several  estates  and  hereditaments  therein  mentioned,  at  Tuck- 
ley,  in  the  county  of  Oxford,  and  elsewhere,  to  or  in  favor  of  me  for  life,  with 
remainder  to  or  in  favor  of  my  children  and  their  issue  in  such  manner  as  therein 
specified;  and  it  being  also  my  will  and  mind  that  my  said  estates  and  heredita- 
ments in  my  said  will  mentioned,  and  which  are  situate  in  the  county  of.  Imh* 
caster,  shall  not  bo  held  or  enjoyed  by  any  one  of  my  said  sons  or  daughters. 
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or  hifii,  her, or  their  issue,  together  with  the  said  estates  and  hereditaments,  limited 
by  the  will  of  the  said  Sir  John  W.  S,  Gardiner,  deceased,  until  or  before  the 
ultimate  remainder  or  reversion  limited  in  and  by  my  said  will,  shall  take  place 
or  come  into  actual  possession ;  I  do,  therefore,  will  and  declare,  that  the  sail 
clause  or  proviso  contained  in  my  said  will,  shall  be  extended  and  enlarged  so 
as  to  comprehend  the  said  estates  and  hereditaments  limited  by  the  will  of  the 
^7051  ^^^^  ^^^  John  fV,  S,  Gardiner,  as  well  as  those  limited  by  the  will  of 
^  *the  said  Sir  WUliam  Gardiner,  and  for  preventing  my  said  estates  and 
hereditaments  in  and  by  my  said  will  directed  to  be  settled  from  going  with  thn 
said  estates  and  hereditaments,  limited  by  the  will  of  the  said  Sir  John  W,  S 
Gardiiur,  exacdy  in  the  same  manner  as  is  provided  by  the  said  clause  oi 
proviso  with  respect  to  the  estates  and  hereditaments  limited  in  and  by  the  will 
of  tlie  said  Sir  William  Gardiner,  I  do  also  will  and  declare,  that  such  of  my 
said  children  as  may  happen  to  be  entitled,  under  my  said  will  and  this  codicil, 
to  my  said  estates  and  hereditaments  in  my  said  will  directed  to  be  settled, 
shall  be  considered  as  an  oldest  child,  so  far  as  to  prevent,  and  for  the  purpose 
of  preventing  such  child  from  being  entitled  under  ray  said  will,  (in  the  same 
manner  as  is  therein  provided  with  respect  to  my  oldest  child,)  to  any  part  of 
the  money  to  arise  from  the  sale  of  my  copyhold  estates  therein  mentioned,  or 
my  personal  estate ;  and  also  from  being  entitled  to  any  share  or  part  of  the 
sum  of  6000/.  directed  to  be  raised  by  the  settlement  made  upon  my  marriage 
with  my  present  wife :  and  I  do  hereby  limit  and  appoint  of  and  concerning 
the  said  6000/.  accordingly,  and  intending  that  in  all  other  respects  the  same 
shall  go  and  be  divided,  as  mentioned  in  the  said  settlement." 

The  said  Sir  James  fF,  S,  Gardiner  died  on  the  21st  of  ,^ugusf^  1805, 
without  revoking  or  altering  his  said  will  and  codicil,  leaving  James  fVhallcy 
Esq.,  (now  Sir  James  f^F,  S,  Gardiner,)  his  eldest  son  and  heir  at  law. 

By  indentures  of  lease  and  release,  dated  respectively  the  30th  and  31st  of 
Juii/,  1807,  made  upon  the  marriage  of  the  said  Sir  James  fV,  S,  Gardiner ^ 
reciiing  that  he  was  then  seised  of  or  well  entitled  to  an  absolute  estate  of  in- 
heritance in  fee  simple  in  possession,  of  and  in  divers  lands  and  hereditaments, 
situate  (among  other  places)  at  Whealley,  Tacklei/,  Cuddesdon,  and  Denton : 
*70H1  *^^^^  ^^o  reciting,  that  a  treaty  of  marriage  had  for  some  time  been 
•^  carried  on  between  him  and  Frances  Mosley  ;  it  was  witnessed,  that  in 
consideration  of  the  said  intended  marriage,  the  said  Sir  James  IV,  S.  Gardiner 
did  grant,  release,  and  conBrm  unto  the  trustees,  their  heirs  and  assigns, 
(among  other  hereditaments,)  all  the  hereditaments  at  Wheatly,  Tackley,  Cud' 
dcsdon,  Denton,  (being  the  estates  comprised  in  the  will  of  the  saiii  Sir  John 
W,  S,  Gardiner,  deceased,)  to  hold  the  same  unto  them,  their  heirs  and 
assigns,  to  the  use  of  the  said  Sir  James  W,  S,  Gardiner,  until  the  said  in- 
tended marriage  should  be  solemnized,  and,  after  the  solemnization  thereof,  to 
the  use  of  the  said  Sir  James  W,  S,  Gardiner  and  his  assigns,  for  his  life, 
sans  waste ;  with  remainder  to  the  use  of  the  said  trustees,  and  their  heirs 
during  his  life,  in  trust  to  support  contingent  remainders,  and  after  his  decease 
to  the  use  of  the  first  and  every  other  son  of  the  body  of  said  Sir  James  IV, 
S.  Gardiner,  on  the  body  of  said  Frances  Mosley  to  be  begotten,  successively 
in  tail  male,  with  divers  remainders  over. 

And  it  was  by  the  said  indenture  of  release  provided  and  declared,  that  it 
should  be  lawful  for  the  trustees,  and  the  survivor  of  them,  and  the  executors 
or  administrators  of  such  survivor,  at  any  time  or  times  thereafter,  at  the  joint 
request,  and  by  the  joint  direction  of  Sir  James  fV,  S,  Gardiner  and  Frances 
Mosley,  during  their  joint  lives,  and  after  the  decease  of  the  said  Fra?icc^ 
Mosley,  then  at  the  request  and  by  the  direction  of  the  said  Sir  James  IV,  S, 
Gardiner  alone,  (testified  by  some  writing  under  their  respective  hands  and 
seal,  or  hand  and  seal,  attested  by  two  or  more  credible  witnesses,)  to  dispose 
of  and  convey  either  by  way  of  absolute  sale  or  in  exchange,  or  by  some 
assurance  or  assurances  in  the  nature  of  an  exchange  for  or  in  lieu  of  other 
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freehold  hereditaments,  *all  or  any  part  or  parts  of  the  manors  and  oUier  r,^/yw 
hereditaments  thereby  released,  with  the  usual  provisions  for  investing  ^ 
the  money  to  arise  by  the  sale  of  the  hereditaments  in  the  purchase  of  other 
estates,  and  for  conveying  the  purchased  estates  of  those  received  in  exchange, 
to  the  subsisting  uses  of  the  settlement,  and  for  discharging  purchasers  from 
seeing  to  the  application  of  their  purchase  moneys. 

The  estate  sold,  was  comprised  in  the  settlement  of  the  2d  and  3d  of  «/t//y, 
1787,  and  is  situate  in  the  parishes  of  Tackley,  Cuddeadon,  and  Denton^  and  a 
small  part  thereof  is  in  the  said  hamlet  of  fVheatley  in  the  said  parish  of  Cud- 
desdon,  and  was  sold  under  the  powers  reserved  to  the  plaintiffs  by  the  settle- 
ment of  the  31st  of  July,  1807,  at  the  joint  request  and  by  the  joint  direction 
of  the  said  Sir  James  IV.  S,  Gardiner  and  Frances,  his  wife,  made  according 
to  the  form  prescribed  by  the  same  settlement. 

The  question  for  the  opinion  of  the  court  was,  whether  the  plaintifis  were 
entitled  to  recover. 

Bosanquet,  Serjt.,  for  the  plaintiffs.  If  there  be  any  doubt  upon  the  con- 
struction of  the  several  instruments  contained  in  the  case,  the  plaintiffs  are  en- 
tilled  to  the  benefit  of  it,  as  they  claim  as  heirs  at  law.  There  are  five  points 
to  be  argued,  1st,  whether  the  fine  levied  in  1796,  and  the  deed  declaring  the 
uses  of  the  fine  eflected  a  revocation  of  the  will  of  Sir  John  fV,  S,  Gardiner, 
And  if  so,  then,  2dly,  whether  the  codicil  to  the  will  of  Sir  James  fV,  S,  Gar- 
diner amounted  to,  or  had  the  efl'ect  of  a  republication  of  such  will  of  Sir 
James  W.  S.  Gardiner,  so  as  to  subject  the  estates  in  Tackley,  Denton,  and 
Cuddcsdon,  comprised  in  tlie  fine  of  1796.  to  the  devises  and  limitations  con- 
tained in  such  will.  Or,  3dly,  whether  Sir  James  W,  S.  Gardiner^a  codicil 
^amounted  to  or  contained  a  devise  by  implication  of  the  estates  at  Tack-  r^^jt^a 
ley,  Denton,  and  Cuddesdon,  comprised  in  the  fine.  Or,  4thly,  whether  ^ 
the  said  codicil  could  in  any  manner  be  considered  as  amounting  to  a  confirma- 
tion or  restoration  of  the  devise  of  the  estates  contained  in  the  will  of  Sir  John 
IV.  S.  Gardiner.  And,  5thly,  whether  as  the  reputed  manor  of  IHieatley  is 
not  mentioned  in  the  fine,  the  lands  situate  in  the  hamlet  of  fVheatley  passed 
by  the  fine. 

As  to  the  first  point,  the  question  is  no  longer  open  to  dispute.  The  rule 
has  been  laid  down  by  Lord  Kenyon,  in  Goodtitle  v.  Otway,  7  T.  R.  419,  in 
which  case  he  says,  "  I  take  it  that  the  law  of  the  land  is  now  clearly  and 
indisputably  fixed,  if  at  any  time  it  can  he  fixed,  that  where  the  whole  estate  is 
conveyed  away  to  uses,  though  the  ultimate  reversion  comes  back  again  to  the 
grantor  by  the  same  instrument,  it  operates  as  a  revocation  of  a  prior  will.*' 
That  case  has  been  since  confirmed  by  the  case  of  Doc  v.  Dillnot,  2  N.  R.  401, 
in  which  the  court,  referring  to  Goodtitle  v.  Otway,  decided,  that  if  a  testator, 
ftfter  having  made  his  will,  levy  a  fine  to  such  uses  as  he  shall  by  deed  or  will 
appoint,  and  die  without  making  any  new  will,  the  will  made  prior  to  the  fine 
is  revoked  thereby.  It  is,  therefore,  clear  that  the  fine  operated  as  a  revocation 
of  the  will  of  Sir  John  fV,  S.  Gardiner,  The  second  point,  whether  the 
codicil  operates  as  a  republication  so  as  to  bring  down  the  will  to  the  date  of  the 
codicil,  appears  as  clear  as  the  former  point.  In  Goodtitle  v.  Meredith,  2  M. 
&  S.  5,  Lord  Ellenborough  states,  that  the  effect  of  a  codicil  has  been  settled 
in  a  series  of  cases,  the  effect  of  which  is  to  give  an  operation  to  the  codicil  per 
se,  and,  independently  of  any  intention,  so  as  to  bring  down  the  will  to  the 
date  of  the  codicil,  making  the  will  speak  as  of  that  date,  unless  indeed  a 
^contrary  intention  be  shown,  in  which  case  it  will  repel  that  effect,  tmqq 
Such,  he  continues,  was  the  case  of  Bowes  v.  Bowes,  2  Bos.  &  Pull.  ^ 
500,  where  the  codicil  devised  the  said  lands  ;  which  word  said  was  considered 
by  the  judges  as  controlling  the  effect  and  operation  of  the  codicil,  confining  it 
to  those  lands  which  would  have  passed  under  the  will  as  it  originally  stood, 
and  not  extending  the  will  to  all  the  lands  at  the  date  of  the  codicil.  This  is 
a  stronger  case  than  Bowes  v.  Bowes,  in  which  the  general  rule  was  admitted. 
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There  Lord  Eldon  says,  that,  although  a  republication  of  a  will  of  lands  cer- 
tainly speaks  as  of  the  time  of  the  republication,  yet  that,  in  all  cases  of  that 
kind  which  had  come  before  the  courts  for  decision,  the  only  question  had 
been,  whether  the  particular  case  was  or  was  not  within  the  general  rule.  He 
also  observes,  that  wherever  a  question  of  this  kind  has  arisen,  those  who  had 
to  solve  the  question  had  usually  done  so  by  satisfying  themselves  respecting 
the  intent  of  the  testator.  The  codicil  recites  the  will  of  Sir  Wiliiam  Gardiner^ 
bv  which  lands  were  limited  to  himself  for  life,  with  remainder  to  his  children 
and  their  i^sue ;  and  then  the  testator  revokes  the  devise  in  his  own  will  in 
favor  of  his  son  James  fVhalley,  This  part  of  the  codicil  adds  nothing  to  the 
will,  but  merely  revokes  it  as  to  the  limitations  to  his  eldest  son.  l^y  the 
codicil  he  then  recites,  that  the  said  Sir  John  IV.  S,  Gardiner  hath  by  his  last 
will  limited  several  lands  at  Taddey^  in  the  county  of  Oxford^  or  elsewhere,  in 
favor  of  the  said  Sir  James  fV.  S,  Gardiner  and  his  children,  and  their  issue ; 
and  it  being  his  will  that  his  said  estates  in  his  will  mentioned,  and  which  are 
situate  in  the  county  of  Lfmctuter,  should  not  be  held,  d&c.  Now,  this  revoca- 
tion can  only  extend  to  lands  in  his  will,  and  lands  in  the  county  of  Lancaster^ 
*710l  ^^^^^^y  expressly  confining  *the  operation  of  the  codicil  to  those  lands, 

^  and  negativing  it  as  to  the  knds  in  question.  It  cannot  be  contended, 
that  this  codicil,  which  merely  operates  as  a  revocation  of  his  will  as  to  a  part 
of  the  lands  thereby  devised,  can  operate  to  devise  other  lands,  that  is  the  lands 
in  Oxford.  Besides,  he  recites,  that  the  lands  in  Oxford  have  been  disposed 
of  in  a  different  way ;  so,  he  not  only  confines  the  codicil  to  the  intentions 
expressed  in  his  will,  but  expressly  recites  that  the  other  lands  are  disposed  of 
altogether,  supposing  that  he  had  no  power  over  them.  [Richardson,  J.  In 
this  codicil  there  are  no  general  words  confirming  the  will.]  Every  thing  tends 
to  revoke,  nothing  to  confirm.  The  words  are,  *'  consistendy  with  my  will." 
Now,  what  is  contended  for  will  not  defeat  tlie  intention  of  the  testator,  for  it 
will  make  these  lands  descend  upon  the  son  as  heir  at  law,  although  excluded 
from  taking  under  the  will  and  codicil.  The  third  point,  whether  the  codicil 
can  be  considered  a  devise  by  implication,  cannot  require  any  argument ;  all 
implication  is  negatived.  He  considers  these  lands  as  already  disposed  of,  and 
treats  them  as  being  out  of  his  power.  The  codicil  was  made  for  the  simple 
purpose  of  taking  away  from  the  eldest  son  a  part  of  what  could  otherwise  have 
come  to  him.  To  the  fourth  point  the  same  arguments  apply ;  for  the  codicil 
could  not  amount  to  a  confirmation  of  the  brother's  will,  as  all  implication  of 
confirmation  is  negatived  by  the  circumstance  of  the  testator  supposing  that  the 
lands  were  already  disposed  of,  and  that  he  had  no  power  over  them.  For  the 
same  reason  that  the  codicil  did  not  amount  to  a  devise  by  implication,  it  cannot 
be  considered  a  confirmation.  As  to  the  fifth  point ;  the  reputed  manor  of 
JVheatley  is  within  the  parish  of  Cuddeadon,  and  the  fine  comprised  lands 
in  the  parish  of  Cuddeadon,  and  must,  therefore,  have  comprehended  the  lands 
*7l  11  ^''  ^^^  reputed  manor  of  IVhtatley^  *oi  which  indeed  there  are  no  copy- 

•J  hold  or  freehold  tenants. 

Biosaet,  Serjt.,  for  the  defendant,  was  stopped  by  the  court,  they  being  of 
opinion  that  upon  every  point  which  had  been  mentioned,  the  plaintiffs  were 
entitle  to  recover. 

Judgment  for  the  plaintiSs. 


348  Lopez  ».  Db  Tastet.  H.  T.  1819.  [711 


DURELL  V.  MATHESON. 

[3  Moore  33.  S.  C] 

Security  for  coste  cannot  be  required  from  a  foreigner  in  the  habit  of  residing  in  thii 

country  four  months  in  the  year. 

Lkns,  Serjt.,  on  a  former  day  in  this  term,  hail  obtained  a  nile  nisi,  that  tli^ 
plaintiff  should  give  security  for  costs,  upon  an  affidavit  stating  him  to  be  a 
native  of  Si.  Peiersburgh,  and  resident  there. 

Copley,  Serjt.,  now  showed  cause,  upon  an  affidavit,  stating  that  this  was  an 
action  for  freight  under  a  charter-party ;  that  the  plaintift*  was  then  gone  to  some 
port  on  the  continent,  but  was  expected  back  soon,  and  upon  his  return,  would 
probably  reside  here  for  some  months ;  that  although  a  native  of  St,  Peters- 
burgh,  he  was  in  the  habit  of  residing  in  this  country  for  four  months  in  tlie 
year,  and  had  done  so  for  the  last  thirty  years  ;  that  he  was  possessed  of  a  large 
property,  and  was  well  able  to  pay  the  costs.  He  cited  Nelson  v.  Ogle,  Ante, 
ii.  253,  in  which  case  security  for  costs  was  not  required  of  a  foreigner,  a 
captain  of  a  ship,  who  was  in  the  habit  of  sailing  to  and  from  the  ports  of  this 
country. 

*Len8,  Serjt.,  in  support  of  this  rule.     By  the  affidavit  on  the  part  rtymio 
of  the  defendant,  it  is  averred,-  that  the  plaintiff  is  a  native  of  St.  >- 
Petersburgh,  and  a  resident  there;  the  plaintiff  has  not  contradicted  the  frict  of 
residence  except  by  circumlocution.    To  resist  this  application,  he  must  directly 
negative  the  fact  of  his  residence  at  St  Petersburgh. 

Dallas,  C.  J.  In  Nelson  v.  Ogle  the  court  held  that  the  plaintiff^s  case 
was  not  distinguishable  from  that  of  an  English  sailor,  and  the  affidavit  stated 
that  the  plaintiff  was  never  resident  in  any  particular  place.  Here  it  is  staled 
that  the  plaintiff  is  domiciled  abroad,  and  that  statement  has  not  been  dirccily 
answered  ;  but,  on  the  whole,  we  do  not  think  this  is  a  case  in  which  security 
for  costs  can  be  required.  His  residence  in  this  country  for  a  given  period  in 
every  year  is  distinctly  stated. 

Rule  discharged. 


LOPEZ  V.  DE  TASTET. 

A  bond  to  secure  the  damages  to  be  recovered  upon  a  new  trial,  and  the  costs  of  the  action, 
in  the  event  of  the  result  of  a  second  action  proving  similar  to  that  of  the  first  action, 
is  properly  stamped  with  a  35«.  stamp.  The  court  will  not  amend  a  rule  for  a  new 
trial  by  providing  that  the  action  shall  not  abate  by  the  death  of  a  party,  where  a  surn'y 
has  previoutly  entered  into  a  bond  for  payment  oi  the  damages  and  costs  of  the  second 
trial. 

In  this  case  a  verdict  had  been  found  for  the  plaintiff  for  the  sum  of  37,000/. 
A  new  trial  was  afVerwards  moved  for,  and  the  motion  was  acceded  to,  on  con- 
dition that  the  defendant  should  procure  a  bond  from  Messrs.  Glyn,  4*  Oo,,  to 
secure  to  the  plaintiif  the  sum  to  be  recovered  by  the  action  and  costs,  in  case 
a  similar  verdict  should  be  given  on  the  second  trial.  The  *bond  was  r^^i^ 
procured  from  Messrs.  Glyn,  4*  Co.,  stamped  with  a  355.  stamp.  *- 

HuUock,  Serjt.,  on  a  former  day,  on  an  affidavit  of  these  facts,  had  obtained 
a  rule  nisi  to  have  the  bond  stamped  with  an  ad  valorem  stamp  at  the  costs 
of  the  defendant. 

Z«e/i5,  Serjt.,  now  showed  cause.     There  is  notliing  stated  in  the  affidavit  to 
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show  that  the  stamp  is  an  improper  one.  If  it  had  a  wrong  stamp,  the  plaintiff 
should  had  made  the  objection  when  the  bond  was  sent  to  him  for  his  approba- 
tion, which  he  did  not  do.  The  expences  of  procuring  the  execution  which  are 
heavy,  have  been  paid  by  the  defendant.  The  words  of  the  statute  are,t  **  bond 
in  England^  and  personal  bond  in  ScotUmd^  given  as  a  security  for  any  definite 
and  certain  sum  of  money;**  now  this  is  not  for  a  definite  sum,  for  it  is  to 
secure  the  damages  and  costs  of  an  action,  the  amount  of  which  cannot  be  now 
ascertained.  Neither  can  this  bond  fall  into  the  other  class :  viz.  **  bond  in 
England^  and  personal  bond  in  Scotland,  given  as  a  security  for  the  repayment 
of  any  sum  or  sums  of  money  to  be  thereafter  lent,  advanced,  or  paid,  or  which 
may  become  due  upon  an  account  current.'*!  No  money  has  here  been  lent, 
advanced,  or  paid,  nor  is  there  any  account  current,  neither  is  this  case  within 
the  spirit  of  the  act,  which  contemplated  money  bonds  only,  and  not  indemnities. 
So  far  from  being  a  definite  sum,  the  defendant  does  not  mean  that  the  plaintitT 
shall  have  any  sum  whatever. 

HuUock^  in  support  of  his  rule.  The  sum  of  37,000/.  was  due  on  the  former 
verdict,  and  the  stamp  should,  therefore,  be  on  that  amount  at  the  least,  for  this 
*7141  ^^  ^ufficiendy  ^definite ;  the  maxim  id  cerium  est  quod  certum  reddi 
-^  potestt  applies  here,  or  if  not  so  considered,  this  bond  should  have  a 
25/.  stamp  under  the  words  following  the  last  mentioned  clause,  **  where  the 
total  amount  of  the  money  secured,  or  to  be  ultimately  recoverable  thereupon, 
shall  be  uncertain  and  without  any  limit." 

In  a  subsequent  part  of  the  act,  page  1564,  it  is  enacted,  that  **  where  any 
bond  in  England  shall  be  given  as  a  security  for  the  performance  of  any  cove- 
nant or  agreement  for  the  payment  or  transfer  of  any  sum  of  money,  &c.,  such 
bond  shall  be  charged  with  the  same  duty  as  if  the  same  had  been  immediately 
given  for  the  payment  or  transfer  of  such  money,  &c.*'  This  is  an  agreement 
within  this  clause,  and  the  defendant  is  entided  to  an  efficient  security. 

Dallas,  C.  J.  When  the  court  mentioned  the  security  to  be  given  in  this 
case,  they  of  course  intended  that  it  should  be  made  upon  a  proper  stamp,  and 
I  think  that  the  present  stamp  is  proper.  This  cannot  be  considered  a  bond  for 
a  sum  certain,  neither  is  it  a  bond  for  securing  money  to  be  lent,  advanced,  or 
paid,  nor  does  it  come  within  the  clause  as  to  bonds  for  the  performance  of 
covenants  for  payment  of  money.  It  is  a  mere  indemnity  bond,  and  is  pro- 
perly stamped.     The  rest  of  the  court  concurred. 

Rule  discharged. 

On  making  this  motion  on  a  former  day,  Hullock  also  moved  to  amend  the 
rule  of  court,  wntch  had  been  made  relative  to  the  new  trial,  on  an  affidavit 
which  stated  that  the  defendant  had  signified  his  intention  of  having  a  commis- 
sion to  examine  witnesses  abroad,  and  that  a  commission  had  left  this  country 
*7 1  ftl  ^  pi'0<^tire  evidence  in  Portugal^  which  in  all  probability  could  not  *return 
-'to  England  for  the  purposes  of  the  trial,  until  after  next  Michaelmas 
term,  and  that  the  defendant  was  eighty-seven  years  of  age,  and  infirm.  The 
amendment  moved  for  was,  that  it  might  be  provided  by  the  rule,  that  the  suit 
should  not  abate  in  the  event  of  the  death  of  the  defendant. 

The  grounds  of  the  application  were  to  avoid  expense,  the  costs  of  the  former 
trial  having  amounted  to  upwards  of  5000/.  Fleydell  v.  The  Earl  of  Dor- 
Chester^  7  T.  R.  520,  was  mentioned. 

Dallas,  C.  J.  That  case  turned  on  different  circumstances,  nor  was  there 
any  guarantee.  Here  the  party  might  have  stipulated  for  the  non-abatement 
of  the  suit  at  first,  and  then  Giyn  ^  Co.  would  have  considered  whether  they 
would  have  entered  into  the  bond  or  not  on  those  terms ;  but  the  application  is 
now  made  out  of  time,  and  cannot  be  granted. 

The  rest  of  the  court  concurring,  as  to  the  latter  part  of  the  motion,  the 

Rule  was  refused. 

f  55  G,  3,  c.  184,  0.  1561. 
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LEWIS  V.  CAMPBELL. 

[3  Moore  35.  S.  C] 

1.  Tho  assignee  of  an  assignee  of  a  lessee  of  a  term  for  years  may  maintain  an  action  upon 
a  covenant  for  quiet  enjoyment,  entered  into  by  the  lessee  with  the  first  assignee  and 
his  assigns  upon  the  assignment  of  the  term  to  him. 

2.  If  an  assignee  convert  the  lands  assigned  to  him  into  pleasure  grounds,  and  erect  build- 
ings  on  them,  he  cannot  recover  the  value  of  the  improvements  in  an  action  upon  a 
covenant  for  quiet  enjoyment,  unless  he  states  the  special  damage  in  his  declaration 
specifically.     Qtiare,  Whether,  if  so  stated,  he  could  recover? 

Covenant  for  quiet  enjoyment.  The  declaration  stated,  that  on  the  Ist  of 
^ovember^  1803*  by  an  indenture  made  between  the  defendant  of  the  one 
*part,  and  Benjamin  Corp  of  the  other  part;  (afler  reciting  that  by  inden-  pti^i « 
ture  dated  the  1st  of  January^  1801,  and  made  between  James  Bar-  *- 
clay  of  the  one  part,  and  the  defendant  of  the  other  part;  Barclay^  for  the  con- 
Biderations  therein  mentioned,  demised  to  the  defendant,  his  executors,  adminis- 
trdlors,  and  assigns,  certain  premises,  situate  at  Totteridge^  in  the  county  of 
Hertford^  to  hold  the  same  to  the  defendant,  his  executors,  administrators,  and 
assigns,  from  the  25th  o(  March,  1800,  for  twenty-one  years,  subject  to  a  pro- 
viso for  determining  the  said  term,  at  the  end  of  the  first  seven  or  fourteen 
years ;  yielding  and  paying  yearly  to  Barclay,  his  heirs,  or  assigns,  the  yearly 
rent  of  70/.,  by  equal  half-yearly  payments;  and  further  reciting,  that  Corp  had 
contracted  with  the  defendant  for  the  purchase  of  several  preniises  therein 
described,  being  part  of  the  tenements  above-mentioned,  for  the  residue  of  the 
term,  at  the  price  of  420/.;  and  that  the  defendant  in  consideration  thereof,  had 
agreed  to  pay  the  said  annual  rent  of  70/.  to  Barclay,  his  heirs,  or  assigns,  and 
to  pay  and  discharge  all  taxes  during  the  continuance  of  the  said  term,  and  to 
indemnify  Corp,  his  executors,  administrators,  and  assigns  therefrom;)  it  was 
witnessed,  that  for  the  considerations  therein  mentioned,  the  defendant  bar- 
gained, sold,  assigned,  and  set  over  to  Corp,  his  executors,  administrators,  and 
assigns,  certain  tenements  and  premises  therein  described,  part  of  the  premises 
described  in  and  demised  by  the  said  indenture  of  lease,  and  which  were  then 
held  under  and  by  virtue  of  the  said  indenture  of  lease,  to  have  and  to  hold  the 
same  to  Corp,  his  executors,  administratoro,  and  assigns,  thenceforth  for  and 
during  all  the  residue  and  remainder  of  tlie  said  term  of  twenty-one  years 
therein  then  to  come  and  unexpired.  And  the  defendant  for  himself,  his  heirs, 
executors,  and  administrators,  did  thereby  covenant  with  Corp,  his  executors, 
''^administratora,  and  assigns,  that  it  should  be  lawful  for  Corp,  his  exe-  i-hh^j^ 
cutors,  administrators,  and  assigns,  thenceforth  from  time  to  time,  and  *- 
at  all  times  thereaAer,  during  the  continuance  of  the  said  term  of  twenty-one 
yeara,  peaceably  and  quietly  to  enter  into  and  upon,  have,  hold,  use,  occupy, 
possess,  and  enjoy  the  said  tenements  and  premises  thereby  assigned,  widi  the 
appurtenances,  and  to  receive  and  take  the  rents  and  profits  of  the  same  pre- 
mises, without  any  let,  suit,  &c.  of,  from,  or  by  the  defendant,  his  executors  or 
administrators,  or  any  peraon  or  persons  whomsoever;  and  free  and  clear,  and 
freely  and  clearly  and  absolutely  acquitted,  exonerated,  released,  and  discharged, 
or  otherwise  by  him  the  defendant,  his  heire,  executore,  or  administrators,  at 
his  or  their  own  costs  and  charges,  in  all  things  well  and  sufficiently  protected, 
saved  harmless  and  kept  indemnified  of,  from,  and  against  all  and  all  manner 
of  former  and  other  gifts,  grants,  and  incumbrances,  at  any  time  theretofore,  or 
to  be  thereafter  made,  done,  committed,  or  suffered,  by  the  defendant,  his  exe- 
cutors, or  administratora,  or  any  other  peraon  or  peraons:  by  virtue  of  which 
assignment  Corp  entered  upon  the  premises,  and  became  possessed  thereof; 
and  being  so  possessed  on  the  2d  of  January,  1804,  by  a  certain  indenture 
made  between  Corp  of  the  one  part,  and  the  plaintiff  of  the  other  part,  it  was 
witnessed,  that  for  the  considerations  therein  mentioned,  Corp  assigned  to  the 
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plaintiflfthe  lands  so  assigned  as  aforesaid;  to  hold  the  same  to  the  plaintiff,  his 
executors,  administrators,  and  assigns,  for  and  during  all  the  residue  of  the  said 
term  of  twenty-one  years,  then  to  come  and  unexpired :  by  virtue  of  which  last- 
mentioned  indenture,  the  plaintifT  entered  upon  the  assigned  premises,  and 
became  possessed  thereof.  The  plaintifT  then  averred  his  general  performance, 
mjien  ^^^  assigned  for  breach,  that  he  *had  not,  nor  could  he  from  time  to 

-^  time,  and  at  all  times  since  the  assignment  to  him  of  the  said  demised 
premises,  and  during  the  continuance  of  the  residue  of  the  said  term  of  twenty- 
one  years,  peaceably  and  quietly  have,  hold,  &c.  the  said  lands  and  premises 
so  assigned  and  granted  by  the  defendant  to  Corp,  and  by  Corp  to  the  plaintiff 
as  aforesaid;  nor  could  he  receive  or  take  the  rents  and  profits  thereof,  without 
the  let,  suit,  &c.  of,  from,  or  by  the  defendant,  or  any  person  or  persons  whom- 
soever: for  tliat  Barclay  J  after  the  making  of  the  said  first-mentioned  inden- 
ture, and  during  the  said  term  of  twenty-one  years,  to  wit,  on  the  first  day  of 
January t  1810,  and  continually  from  thence,  until  and  at  the  time  of  the  evic- 
tion and  expulsion  thereinafter  mentioned,  had  lawful  right  and  tide  to  the  said 
premises  so  assigned  by  the  defendant  to  Corp^  and  by  Corp  to  the  plaintiff  as 
aforesaid,  by  reason  of  a  forfeiture  of  the  said  premises  before  then  committed 
by  the  defendant  for  a  breach  of  a  covenant  contained  in  the  indenture  of  the 
1st  of  January 9  1801 ;  and  having  such  lawful  right  and  title  to  the  same  pre- 
mises, after  the  assignment  thereof  to  the  plaintift*  as  aforesaid,  and  during  the 
term  of  twenty -one  years,  in  the  said  first-mentioned  indenture  specified,  to  wit, 
on  the  11th  of  August^  1811,  entered  into  and  upon  the  same  premises,  with 
the  appurtenances,  and  in  and  upon  the  said  possession  of  the  plaintifi*  thereof, 
and  ejected,  &c.  the  plaintiff  from  and  out  of  the  possession  thereof,  and  kept 
and  continued  him  so  thereof  ejected  from  thence ;  whereby  the  plaintiff  had 
not  only  lost  and  been  deprived  of  the  use,  benefit,  and  advantage  of  the  said 
premises  so  assigned  to  him  as  aforesaid,  but  had  also  been  forced  and  obliged 
to,  and  had  necessarily  paid  divers  sums  of  money,  amounting  together  to  a 
laige  sum  of  money,  to  wit,  the  sum  of  300/.  in  endeavoring  to  defend  his  pos- 
*7IQ1  ^^^^'^'^  ^^  ^^^^  "premises  against  Barclay^  and  had  also  lost  divers  other 

^  large  sums  of  money,  in  the  whole  amounting  to  the  sum  of  2000/.  by 
the  plaintiff  paid,  laid  out,  and  expended  in  and  about  the  altering,  improving, 
and  ornamenting  of  the  same  premises,  contrary  to  the  form  and  effect  of  the 
first- mentioned  indenture,  and  of  the  covenant  of  the  defendant  by  him  made 
with  Corp^  and  his  assigns,  in  that  behalf  as  aforesaid. 

The  defendant  pleaded,  1st,  non  eat  factum  as  to  his  indenture  of  the  1st  of 
November^  1803;  2dly,  a  similar  plea  as  to  Corp* a  indenture  of  the  2d  of 
January t  1804;  3dly,  \hai  Barclay  did  not  enter  upon  the  premises  so  assigned 
as  aforesaid,  nor  did  he  evict  the  plaintiff*  from  the  possession  thereof;  4thly, 
that  after  the  forfeiture,  and  before  any  eviction  of  the  plaintiff  by  Barclay^ 
Barclay  ratified  the  plaintiff's  title,  and  that  by  virtue  thereof,  he  has  ever 
since  peaceably  held,  and  still  holds  the  said  lands  so  assigned  to  him  as  afore- 
said; and  5tlily,  that  the  plaintiff  held  and  enjoyed  the  premises  by  the  leave  or 
license  of  Barclay.  The  plaintiff  added  a  aimiliter  to  the  three  first,  pleas 
and  took  issue  upon  the  fourth  and  last. 

At  the  trial  before  Burroughs  J.,  at  fVeatminaterj  at  the  sittings  after  last 
Hilary  term,  evidence  was  given  of  the  execution  of  the  deeds,  of  the  eviction 
of  the  plaintiff  by  a  judgment  in  an  action  of  ejectment,  and  of  the  execution 
of  tne  writ  of  possession.  A  surveyor  also  proved  that  several  additions,  con- 
sisting of  coach-houses  and  outbuildings,  had  been  made  by  the  plaintiff,  and 
that  he  had  converted  the  lands  into  pleasure  grounds ;  that  the  value  of  the  pro- 
perty at  the  time  of  the  assignment  to  Corp  was  300/.,  and  that  the  value  of  the 
additions  and  alterations  was  450/.  The  jury  having  accordingly  found  a  verdict 
for  the  plaintiff  for  the  sum  of  750/.,  it  was  objected  on  the  part  of  the  defend- 
»72m   ^^^  ^^^^  ^^®  *plaintifr  could  not  recover  more  than  the  value  of  the  pre 
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the  question  was  reserved  for  the  opinion  of  the  court,  whether  damages  could 
be  recovered  in  rospect  of  the  improvements;  and  if  they  could,  whether  the 
declaration  was  so  worded  as  to  entitle  the  plaintiff  to  recover  them. 

Lens  J  Serjt.,  in  the  last  term  obtained  a  rule  nisi  that  the  judgment  might  be 
arrested,  or  the  verdict  reduced  to  300/.;  first,  on  the  ground  that  the  action  was 
not  maintainable,  as  there  was  not  any  privity  of  contract  between  the  partiesf, 
or  any  privity  of  estate  either  at  common  law  or  by  the  statute  32  Hen.  8.  c, 
34.,  as  the  defendant  had  parted  with  his  whole  interest;  and,  secondly,  on  the 
ground  that  at  all  events  tlie  damages  must  be  reduced,  the  plaintiflT  not  being 
eniiiled  to  recover  more  than  the  value  of  the  premises  at  the  time  of  the  defend- 
ant's entering  into  the  covenant,  particularly  as  the  declaration  did  not  state  tlio 
special  damage  with  suflicient  certainty. 

Bomnquei,  Serjt.,  now  showed  cause.  There  are  two  questions  to  be  con- 
sidered; first,  as  to  the  privity  of  estate;  secondly,  whether  the  verdict  is  to 
stand  for  the  improvements.  As  to  the  first  question,  there  can  be  no  objection 
to  the  plaintiff's  right  to  recover  for  want  of  privity  of  estate.  This  covenant  is 
annexed  to  the  land,  and  passes  with  it ;  and  the  plaintiff,  as  assignee  of  the 
land,  can  maintain  an  action  upon  the  covenant.  Where  a  man  makes  a  con- 
veyance in  fee,  with  warranty  annexed,  he  parts  with  all  his  interest;  yet  the 
warranty  is  annexed  to  the  land.  In  SkepparcTs  Touchstone,  P.  198.,  7th 
edit.,  it  is  said,  *^  All  those  that  are  parties  to  *the  warranty,  t.  e.  such  as  r«..oi 
are  named  in  the  deed  regularly,  shall  take  advantage  of  the  warranty;  ^  ' 
as  if  one  doth  warrant  land  to  another,  his  heirs,  and  assigns ;  in  this  case  both 
the  heirs  and  the  assigns  may  take  advantage  of  it."  This  doctrine,  which 
holds  for  a  warrantry,  is  stronger  when  applied  to  covenants.  In  Purfreyi/\ 
case.  Coke  cites  Randal  and  Barker's  case,  14  Eliz.,  in  which  Barker  cove- 
nanted, that  if  Randal  should  pay  400/.  to  him  or  his  assigns  before  such  a 
day,  he  would  stand  and  be  seised  to  his  use  in  fee,  and  before  the  day  he 
enfeoffed  one  White  of  the  land,  at  which  day  the  money  was  tendered  to 
TFhite  ;  and  it  was  adjudged  that  it  was  due  to  him,  being  the  assignee  of  the 
iand,  and  not  to  Barker,  who  was  the  covenantor.  And  in  Middlemore  v. 
Goodalei  the  court  agreed,  that  if  •^.  seised  of  lands  in  fee  convey  them  by 
deed  indebted  to  B.<,  and  covenant  with  B.,  his  heirs,  and  assigns,  to  make  any 
other  assurance  upon  request  for  the  better  settlement  of  the  land,  &c.,  and 
afterwards  Z?.  convey  them  to  C,  who  conveys  them  to  /?.,  and  afterwards  />• 
require  ^.  to  make  another  assurance  according  to  the  covenant,  and  he  refuse, 
/>.  shall  have  an  action  of  covenant  in  this  case  against  w^.  by  the  common  law, 
as  assignee  of  B,  The  whole  estate  of  the  defendant  was  parted  with,  and 
assigned  over;  and  the  assignee  is  entitled  to  the  benefit  of  the  covenant, 
although  all  the  estate  be  out  of  the  assignor,  not  by  the  statute  32  H,  8.,  for 
that  could  not  affect  the  case,  but  by  the  common  law.  In  Co.  Lift.,  384. 
b.  Lord  Coke  says,  ••  There  is  a  diversity  between  a  warranty  that  is  a  cove- 
nant real,  which  bindeth  *the  party  to  yield  lands  or  tenements  in  recom-  r^^no 
pense,  and  a  covenant  annexed  to  the  land  which  is  to  yield  but  damages,  L  ' 
for  that  a  covenant  is  in  many  cases  extended  further  than  a  warranty ;  as  where 
two  co-parceners  made  partition  of  land,  and  the  one  made  a  covenant  with  the 
other  to  acquit  her  and  her  heirs  of  a  suit  that  issued  out  of  the  land,  the  cove- 
nantee aliened.  In  that  case  the  assignee  shall  have  an  action  of  covenant ; 
and  yet  he  was  a  stranger  to  the  covenant,  because  the  acquittal  did  run  with 
the  land."  The  question  is  not  new,  but  was  settled  in  Noke  v.  miwder,  Cro. 
Eliz.  373.  43G.  That  was  an  action  of  covenant,  which,  as  in  tliis  case,  related 
to  a  term  of  years,  and  was  brought  by  the  assignee  of  an  assignee  against  the 
assignor  in  respect  of  a  covenant  for  quiet  enjoyment  entered  into  by  the 
assignor  with  the  assignee.     And  the  court  held,  that  the  action  was  maintain 

t  Moort,  243  S,  C,  Vin.  Ahr,  Covenant,  K.  10. 
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able  by  the  assignee  of  the  assignee,  although  the  assignment  was  by  parol  only, 
of]  the  ground  of  there  being  a  privity  of  estate  between  the  parties.  That  case 
is  preciisely  in  point  in  every  respect.  It  is  a  direct  decision  that  the  assignee 
shall  have  the  benefit  of  the  covenant  iii  a  case  parallel  with  that  before  the 
court;  and  it  is  to  be  observed,  that  Coke,  who  was  then  attorney-general,  was 
counsel  for  the  defendant,  and  he  admitted  that  he  could  not  object  to  the  doc- 
trine. It  has  been  sufficiently  shown,  that  to  create  privity  of  estate,  there  is  no 
neeessity  for  a  part  of  the  estate  to  be  left  in  tlie  covenantor.  The  cases  of 
TFebb  v.  Russell,  3  T.  R.  303,  and  Slokes  v.  Frssell,\h\d,  678,  are  not  applicable 
to  the  present  case.  In  the  first  of  those  case6  ^  man  mortgaged  his  estate,  and 
nothing  remained  in  him  but  the  equity  of  redemption.  The  mortgagor  and 
^7231  niortgagee  made  a  *lease,  and  the  covenants  for  the  rent  and  repairs 
-'  were  made  with  the  mortgagor  only ;  and  it  was  held  that  the  assignee 
of  the  mortgagee  could  not  sue  on  the  covenant,  as  it  could  not  run  with  the 
land,  being  made  with  a  person  who  had  nothing  in  the  land :  in  was  merely  a 
collateral  covenant.  In  the  other  ease  also  tlie  covenant  was  in  gross,  and  for 
that  t-eason  the  plaintiff  hscovered. 

As  to  the  second  point,  where  the  plaintiflf  can  recover  the  whole  amount  of 
the  damages,  it  has  been  objected  that  the  special  damage  was  not  properly  laid 
in  the  declaration ;  and  tliat  even  if  it  had  been,  the  whole  amount  could  not 
have  been  recovered.  But  it  was  not  necessary  to  state  special  damage.  The 
plaintiff  has  been  ejected,  and  his  loss  in  the  value  of  tne  land,  not  as  it  was 
when  assigned,  but  as  it  was  at  the  time  of  the  eviction*  Where  the  damage 
is  direct,  and  not  consequetitial,  there  is  no  necessity  for  stating  the  special 
damage.  Land  may  be  let  at  first  at  a  rent  which  afterwards  may  increase 
from  the  land  becoming  more  valuable,  by  better  cultivation  olr  by  improve- 
ments ;  and  can  it  be  said  that  because  the  land  has  been  improved,  the  value 
of  the  land  shall  not  be  recovered  ?  If  the  party  erect  buildings  on  the  land, 
and  be  afterwards  ejected,  is  not  the  injury  direct t  A  case  of  consequential 
damage  would  arise  where  a  party  has  entered  into  a  contract  to  sell,  and  being 
evicted,  is  unable  to  perform  his  contract ;  and  there  the  damage  must  be  spe- 
cially stated:  but  where  the  injury  is  direct  and  necessary,  there  is  no  occasion 
for  stating  tlie  damage  specially.  Here  thie  plaintiff  is  evicted  fVom  the  land 
and  from  the  buildings  ;  his  injury  is  the  loss  of  all  that  of  which  he  was  in  the 
possession.  But  supposing  it  to  be  necessary  to  state  any  thing,  the  declaration 
has  stated  enough  to  give  the  defendant  notice.  The  plaintiff  is  entitled  to 
•7241  *c^'^P6ns^^on  for  his  loss,  which  he  has  stated  to  be  **  divers  sums  of 
^  money  laid  out  and  expended  in  altering,  improving,  and  ornamenting 
the  premises."  The  plaintiiT  does  not  seek  to  recover  for  mere  fanciful  loss;, 
the  estimate  is  not  on  what  he  may  have  laid  out,  but  on  the  actual  value  to  the< 
occupien  ascertained  by  the  opinion  of  a  surveyor.  It  is  submitted,  tliat  in  the 
absence  of  authority,  the  special  damage,  if  necessary  to  be  stated  at  all,  has 
been  stated  in  words  abundantly  sulScient. 

Lens  and  Hullock,  Seijts.,  contra.  This  application  is  made  on  legal  prin* 
ciples,  it  being  clear  that  a  chose  in  action  cannot  be  assigned;  the  action 
should  have  been  by  Corp  against  the  defendant4  [t)aUas^  C.  J.  This  cove- 
nant runs  with  the  land ;  and  the  case  of  Noke  v.  Awdtr^  is  precisely  in  point, 
and  decisive  of  this  question.]  If  the  principles  which  have  been  contended 
for  were  correct,  the  statute,  32  H.  8.  need  not  have  passed.  But  there  are 
numerous  authorities  to  show  that  warranties  run  witli  the  inheritance  of  the 
land  only,  and  do  not  apply  to  chattel  interests ;  and  the  case  of  Noke  y.  Awdtr 
cannot  be  supported  against  those  cases,  and  the  statute  82  tJ,  8.  If  there  was 
no  distinction  bett^een  a  covenant  for  mere  enjoyment,  made  between  the 
assignor  and  assignee  of  a  term  of  years,  and  a  warranty  afTecting  the  inheri- 
tance^, then  that  case  would  have  great  weight;  but  such  a  di^tinctidn  does  exist 
To  support  this  action*  there  must  be  either  a  privity  of  contract  or  a  privity  of 
estate  between  the  parties.     There  is  no  pretence  for  attempting  to  show  a 
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privity  of  contract ;  and  as  to  the  priWty  of  estate,  at  common  law  this  action 
could  not  have  been  maintained ;  nor  is  the  statute  32  If.  8.,  applicable  to  the 
present  case.  This  *covenant  is  merely  a  covenant  in  gross,  and  there-  r^o^ 
fore  not  assignable.  ^*It  is  not  sufficient  that  a  covenant  is  concerning  ^ 
the  land  ;  but  in  order  to  make  it  run  with  the  land,  there  must  be  a  privity  of 
estate  between  the  covenanting  parties.*'!  Here  there  was  no  such  privity  of 
estate,  for  the  defendant  had  no  revisionary  interest  left  in  him.  He  could  not 
have  distrained  for  rent.  There  is  not  any  case  in  the  books  in  which  9a 
action  similar  to  the  present  has  been  supported,  except  ^oke  v.  Awdcr  ;  and 
that  case  cannot  be  considered  to  be  law,  otherwise  the  statute  32  H.  8.  was 
unnecessary ;  and  it  is  contrary  to  a  stream  of  authorities,  and  repugnant  to  the 
judgment  of  the  court  in  Webb  v.  Russell^  and  Isherwood  v.  OlcUenow,  3  M. 
&  S.  382:  in  which  latter  case.  Lord  Eilenborough  gave  it  as  his  opinion, 
that  an  assignee  of  the  reversion  at  common  law  was  not  entitled  to  maintain  aa 
action  of  covenant;  and  this  opinion  is  corroborated  by  Thursby  v.  Plants  I 
Saund.  237,  Thrale  v.  Cornwall,  1  Wils.  165,  Barker  v.  Demer,  3  Mod.  337, 
and  Webb  v.  RiuaelL  Middlemore  v.  Goodale  is  distinguishable  from  the  pre- 
sent case,  as  that  was  a  case  of  a  covenant  by  the  vendor  of  the  fee ;  here  the 
defendant  was  a  termor  only.  And  in  Spencer* 8  5  Rep.  17.  case  it  was 
resolved,  '*  tliat  if  a  man  leases  sheep  or  other  stock  of  catde,  or  any  other  per- 
sonal goods  for  any  time,  and  the  lessee  covenants  for  him  and  his  assigns,  at 
the  end  of  the  time  to  deliver  the  like  catde  or  goods  as  good  as  the  tilings 
letten  were,  or  such  price  for  them,  and  the  lessee  assigns  the  sheep  over,  this 
covenant  shall  not  bind  the  assignee ;  for  it  is  but  a  personal  contract,  and  wants 
*such  privity  as  is  between  the  lessor  and  lessee,  and  his  assigns  of  r««woa 
the  land,  in  respect  of  the  reversion.  But  in  the  case  of  a  lease  of  per-  ^  ^  ^ 
sonal  goods,  there  is  not  any  privity,  nor  any  reversion,  but  merely  a  thing  in 
action  in  the  personalty  which  cannot  bind  any  but  the  covenantor,  his  execu- 
tors, or  administrators,  who  represent  him." 

As  to  the  second  point,  the  plaintiff  cannot  recover  more  than  380/.,  the  value 
of  the  premises  at  the  time  of  the  assignment.  The  defendant  is  not  to  become 
answerable  for  the  arbitrary  improvements  made  by  the  plaintiff;  and  as  to  tlie 
buildings,  they  cannot  be  considered  as  having  been  erected  for  the  improve- 
ment of  the  land.  Besides,  the  plaintiff  has  confined  himself  by  his  declaraUon 
to  such  improvements  as  were  for  the  benefit  of  the  land.  The  damages  laid 
in  the  declaration  did  not  arise  by  reason  of  the  breach  of  covenant.  The 
plaintiff  there  merely  states  that  he  had  expended  money  about  the  altering,  im- 
proving, and  ornamenting  the  "  same  premises,"  which  may  mean  the  improve- 
ment of  the  land,  but  cannot  include  the  erection  of  buildings.  These  improve- 
ments had  no  existence  when  Corp  made  the  assignment ;  and  the  claim  of  the 
plaintiff  must  be  confined  to  the  original  value  of  the  land. 

Bosanquet,  Serjt.,  in  reply,  observed,  that  as  to  the  first  point,  the  only 
question  was,  whether  the  covenant  ran  with  the  land.  If  it  did,  the  assignee 
of  the  land  to  which  it  was  annexed  could  maintain  an  action  upon  it.  He 
observed,  that  the  statute  32  H.  8.  applies  to  the  case  of  a  grantee  of  a  reversion 
only,  it  not  being  clear  what  covenants  were  annexed  to  a  reversion,  whereas 
here  the  covenant  ran  with  the  land. 

^Dallas,  C.  J.  This  case  has  been  argued  ably,  and  much  at  length ;  ri^joj 
bat  the  question  appears  to  me  to  lie  in  a  very  narrow  compass.  Bar-  ^ 
clay,  demised  the  premises  to  the  defendant,  and  he  assigned  his  interest  to 
Corp,  who  assigned  to  the  plaintiff.  Upon  the  assignment  to  Corp,  by  the 
defendant,  he  covenanted  with  Corp,  and  his  assigns  for  the  quiet  enjoyment  of 
the  premises.  Upon  this  covenant  an  action  is  brought  by  the  plainlifiT,  the 
sBsignee  of  Corp;  and  the  question  is,  whether  the  covenant  runs  with  the  land. 
I  mn  decidedly  of  opinion  that  it  does  run  with  the  land.  This  covenant  applies 

t  By  Lord  Kenyan,  C.  J.,  in  Wehb  r.  RuiteU,  3  T.  R.  402. 
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vpecifically  to  the  land,  and  runs  with  it,  thereby  creating  a  privity  of  estate 
between  the  parties.  In  cases  of  the  inheritance  being  conveyed,  it  is  clear, 
and  has  been  admitted,  tliat  such  a  covenant  runs  with  the  land;  and  I  cannot 
see  upon  what  principle  a  distinction  is  made  as  to  terms  for  years.  In  the  case 
of  Noke  V.  •^wder,  if  such  a  distinction  could  have  been  made.  Coke,  the  counsel 
for  the  defendant,  would  not  have  failed  to  have  made  the  objection ;  but  he 
admitted  that  he  could  not  deny  the  doctrine  there  contended  for :  and  that  case 
is  precisely  in  point. 

Then,  as  to  the  second  point,  I  very  much  doubt  whether  in  any  case  a  plain- 
lift'  can  recover  for  the  improvements  and  buildings  he  may  choose  to  make  and  ' 
erect  upon  the  lands ;  but  whciher  damages  in  respect  of  money  expended  in 
such  improvements  and  buildings  can  or  cannot  in  any  case  be  recovered,  I  am  of 
opinion  that  they  cannot  be  recovered  in  this  case,  as  the  declaration  is  insufTicient. 

Park,  J.  The  first  question  is,  whether  this  covenant  does  or  does  not  run 
with  the  land ;  and  I  am  clearly  of  opinion  that  it  does.  This  case  is  not  at 
all  afTected  by  the  statute  32  H.  8.  Noke  v.  Awder^  was  decided  many  years 
*7281  ^^^^^  ^^^^  statute  had  passed ;  and  'considering  who  the  counsel  were 
^  who  argued  that  case,  it  would  be  singular,  if  there  had  been  any  ground 
for  making  the  objection  now  urged,  that  it  should  not  have  then  been  made. 
Middlemore  v.  Goodale^  is  also  a  strong  authority.  The  point  upon  which 
that  case  was  decided  certainly  does  not  apply  to  the  present  case ;  but  the 
court  expressly  stated  their  grounds  of  decision,  and  gave  their  opinion  upon  the 
question  now  before  us.  But  it  is  impossible  to  distinguish  this  case  from  Noke 
v.  Awder ;  and,  relying  on  that  case,  I  do  not  think  there  is  any  reason  why 
we  should  arrest  the  judgment. 

Upon  the  question  of  the  amount  of  damages,  tliey  should,  in  my  opinion,  be 
reduced  to  300/.  The  plaintiiT  has  not  stated  the  damage  in  his  declaration  so 
as  to  entitle  himself  to  more  than  that  sum.  He  has  stated  that  he  has  laid  out 
money  in  altering,  improving,  and  ornamenting  the  **8ame  premises,"  which 
can  refer  to  the  land  only,  and  not  to  the  buildings. 

BuRROuou,  J.  Noke  v.  Mwder,  is  similar  in  every  respect  to  the  present 
case,  and  it  would  be  going  too  far  to  say  that  that  case  was  not  correctly  deci- 
ded. I  am  of  opinion  that  it  was  righdy  decided ;  and  that,  as  this  action  is 
brought  upon  a* covenant  which  runs  with  the  land,  by  an  assignee  of  the  land, 
the  plaintiff  is  clearly  entitled  to  recover. 

Richardson,  J.  I  fully  concur  in  the  opinions  which  have  been  expressed, 
and  cannot  see  any  danger  of  misconstruing  the  statute  32  H.  8.  or  overruUng 
the  cases  decided  by  the  common  law,  by  holding  this  action  to  be  well  brought. 
The  statute  32  H,  8.  does  not  aOTect  this  case ;  it  refers  only  to  the  remedies 
fur  and  against  the  grantees  and  assignees  of  the  reversion.  It  does  not  apply 
to  remedies  between  lessors  and  the  assignees  of  lessees.  Those  cases  are 
provided  for  by  the  common  law.  The  law  upon  the  statute  is  very  well  laid 
**291  ^^^^"^  *^y  ^^''*  Serjt.  PFilliams,  in  his  notes  to  Thursby  v.  Plant  j  1 
*  J  Saund.  241,  but  the  present  case  is  foreign  to  that  statute:  this  action 
is  not  against  the  grantee  of  the  reversion,  but  against  the  party  who  made  the 
covenant.  In  Middlemore  v.  Goodale,  it  was  held  that  />.,  to  whom  the  lands 
had  been  conveyed,  might  maintain  an  action  of  covenant  against  vf .,  by  the 
common  law,  as  assignee  of  B,,  to  whom  the  lands  were  conveyed,  and  with 
whom  the  covenant  was  entered  into.  No  distinction  can  be  drawn  between 
an  assignment  of  a  term  for  years  in  lands  and  a  conveyance  in  fee.  Besides, 
Noke  V.  Mwder,  is  expressly  in  point.  £ingf  there  stands  in  the  situation  of 
Barclay,  in  this  case,  and  his  assignee  entered  into  the  same  covenant  as  this. 
The  action  was  there  brought  by  the  assignee  of  the  assignee  of  the  lessee 
against  the  assignor.  That  case  is  on  all-fours  with  the  present  case ;  and  neither 
Coke,  the  counsel  for  the  defendant,  nor  the  court,  adverted  to  the  point  con- 
tended for  in  this  case,  which  they  certainly  would  have  done,  had  the  objection 
been  tenable. 
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As  to  the  damages,  they  must  stand  at  300/.  It  appears  from  the  evidence, 
diat  the  improvements  consisted  in  tlie  conversion  of  tiie  lands  into  pleasure- 
grounds,  and  the  erecting  of  buildings.  1  do  not  give  any  opinion,  whether  the 
improvemeut  of  the  land  would  in  any  case  be  considered  in  ascertaining  the 
amount  of  damages ;  but  I  think  it  sufficient  to  say,  that  in  the  form  in  which 
the  special  damage  is  assigned  in  the  declaration,  the  value  of  the  buildings  can- 
not be  recovered.  The  special  damage  has  not  been  sufficiently  stated  in  the 
declaration  to  entitle  the  plaintiff  to  recover  more  than  the  300/. 

Rule  as  to  the  arrest  of  judgment  discharged ;  but,  as  to  the 
reduction  of  the  damages  to  300/.,  absolute. 


♦HALE  V.  SMALL,  et  al.  [•730 

[2  Moore  58.  S.  C] 

Wkcre  a  party  was  described  in  a  commission  of  bankrupt  as  a  dealer  in  a  particular  trade, 
and  the  eviaence  of  deahng  was  in  a  different  trade,  the  court  allowed  a  new  trial  oa 
the  ground  of  surprise. 

Trespass  for  entering  the  plaintiff's  house  and  taking  his  goods.  Plea,  not 
guilty.  The  action  was  brought  against  the  assignees,  under  a  commission  of 
bankrupt,  which  issued  against  the  plaintiff  in  January ,  1817,  for  the  purpose 
of  trying  the  validity  of  the  commission,  in  which  the  plaintiff  was  described 
as  *'  Edward  Hale^  of  fVcBt  Worldham^  in  the  county  of  Southampton^  dealer 
in  cattle^  using  and  exercising  the  trade  of  merchandise,  by  way  of  bargaining, 
exchange,  bartering  and  ehevisance,  seeking  his  trade  of  living  by  buying  and 
selling.*'  It  appeared  in  evidence,  that  the  plaintiff,  who  was  a  farmer,  was  in 
the  habit  of  buying  and  selling  sheep,  and  it  was  also  proved  that  he  was  in  the 
hkbit  of  dealing  in  hops.  For  the  plaintiff  it  was  urged,  on  the  autiiority  of 
Jiolton  V.  Sowerby,  11  East,  274,  Stewart  v.  Bali,  2  N.  R.  78,  and  MiUs  v. 
liughes,  Willes,  588,  that  the  dealing  in  cattle  was  necessary  for  the  purposes 
of  his  farm,  and  that  he  was  not,  therefore,  a  trader  within  the  meaning  of  the 
bankrupt  laws.  It  was  contended  also^  that  the  evidence  of  trading  must  be 
confined  to  his  dealings  in  cattle,  according  to  the  description  stated  in  the  com- 
mission, and  that  evidence  of  dealing  in  hops  was  therefore  inadmissible.  Parkj 
Jm  before  whom  the  cause  Was  tried  at  the  last  fFincheafer,  assizes,  lefl  the  case 
to  the  jury,  requesting  them,  if  they  found  the  plaintiff  a  trader,  to  state  the 
reason  for  giving  their  verdict ;  upon  which  they  found  that  the  plaintiff  was  a 
dealer  in  cattle,  and  a  dealer  in  hops,  and  gave  a  verdict  *for  the  defend-  r«.y«)| 
ants.  Leave  was  given  to  plaintiff  to  move  to  set  the  verdict  aside,  if  '• 
the  court  should  be  of  opinion  that  the  defendants  were  not  entitled  to  retain  the 
verdict. 

Onslow f  Serjt.,  accordingly,  in  the  kst  term,  had  bbtained  a  rule  nisi  that  the 
verdict  should  be  set  aside,  and  a  new  trial  granted,  on  the  ground  of  the  verdict 
having  been  given  contrary  to  the  evidence,  and  against  law,  as  it  had  not  been 
proved  that  the  plaintiff  Was  a  dealer  in  cattle ;  and,  that  as  the  plaintiff  had 
been  described  in  the  commission  as  a  dealer  in  catde  only,  the  proof  ought 
necessarily  to  havie  been  confined  to  such  dealing. 

Pellt  Serjt.,  now  showed  cause,  and  observed,  that  this  was  the  first  case  in 
which  such  an  objection  had  ever  been  takeb,  and  denied  that  the  defendants 
were  prevented  from  going  into  evidence  of  other  dealing,  merely  because  the 
plaintiff  was  described  in  the  commission  as  a  dealer  in  cattle,     The  statute  13 
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£Kz.  c.  7,  9,  l»t  18  alooe  to  be  referrjed  to,  as  deciding  this  question.  TIliI 
statute  declares  who  shall  be  a  baqkrupt.  It  does  not  require  that  the  specific 
trade  should  be  necessarily  stated :  the  words  are  general ;  there  is  no  trade 
specified.  In  the  commission,  the  plaintiff  is  described  as  a  **  dealer  in  cattle, 
using  tirade  by  barterii^g  and  chevisance.*'  Now,  in  the  commission,  the  very 
words  of  the  statute  are  made  use  of;  but  the  specific  trade  is  also  introduced. 
If  there  had  been  no  description  addied,  ^f  the  words  *'  dealer  in  catde"  had  been 
*7321  ^1^'^^*  ^^  would  have  been  good.  How  then  *ean  this  description  make 
-^  it  bad  ?  There  is  no  act  of  parliament  making  it  necessary  to  use  the 
words  **  dealer  and  chapman ;"  and  although  those  words  are  constantly  used, 
yet  no  use  will  make  them  necessary.  The  act  of  parliament  is  the  best  guide ; 
and  to  that  alone  ought  the  attention  of  the  court  to  be  directed.  It  may  be 
said,  these  other  words  in  the  commission  refer  to  th^e  particular  trade  mentioned, 
viz.  *'  dealer  in  cattle  ;*'  but  there  is  no  authority  to  support  such  a  proposition. 
It  is  admitted  that  the  petitioning  creditor's  debt  must  be  proved  as  in  the  com- 
mission; but  such  strict  proof  is  not  necessary  of  the  particular  dealing 
mentioned  in  the  commission.  It  is  not  necessary  to  describe  the  trade,  and 
stating  the  party  to  be  a  dealer  in  fsattle  cannot  destroy  the  effect  of  the  other 
words  of  the  commission ;  and  if  the  trade  be  described,  it  is  not  necessary  to 
prove  a  trading  according  to  the  statement.  **  Dealer  and  chapman"  alone  have 
been  always  considered  sufficient,  and  are  used  fi>r  the  very  purpose  of  letting 
in  all  trades ;  and  the  description  of  him  as  dealer  in  cattle  cannot  deceive  any 
person,  for  the  words  **  dealer  and  chapman*'  give  no  information  whatever; 
and  as  those  words  alone  are  sufficient,  it  is  clear  that  it  is  not  necessary  to 
give  information  in  the  commission  of  what  the  dealing  is. 

I^ens  and  Onslow,  Serjts.,  were  stopped  by  the  court. 

Dallas,  C.  J.  The  plaintiff  ought  to  have  been  proved  a  bankrupt  accord- 
ing to  his  description  in  the  commission,  of  a  dealer  in  catde.  Having  been 
described  as  a  dealer  in  c^tde,  he  might  be  prepared  to  rebut  the  evidence  of 
that  dealing  only,  and  the  admission  of  other  evidence  might  operate  as  a 
*7331  ^^T^i^^  ^"  ^i™*  "^^^  general  statement,  that  the  ^bankrupt  got  his 
^  living  by  buying  and  selling  would  have  been  alone  sufficient  to  admit 
evidence  of  any  particular  dealing ;  but  the  parties  have  taken  upon  themselves 
to  add  a  particular  description  in  the  commjssioiii  and  they  should  have  con- 
fined themselves  to  evidence  of  that  only. 

The  rest  of  the  court  concurred. 

Rule  absolute.^ 

t  Which  enacts,  "  That  if  any  merchant  or  other  person  using  or  exercising  the  trade 
of  merchandise  by  way  of  bargaining,  exchange,  rechange,  bartering,  chevisonce,  or 
otherwise,  in  gross  or  by  retail,  or  seeking  his  or  her  trade  of  living  by  buying  and  sell- 
ing, and  being,  ^c,  shall, "  dee. 

;  But  see  2  Brod.  ((-  Biug.  25. 


KIBKUS  V.  HODGSON. 

[3  Moore  64.    S.  C.] 

fThere  a  verdiet  is  tatien,  subject  to  an  order  pf  reference,  if  the  arbitrator  refuse  to 
make  his  award,  the  court  will  not  allow  a  verdict  to  be  entered,  unless  thjs  order  of 
reference  be  msde  a  rule  of  court* 

Pell,  Seijt.,  on  a  former  day  in  this  term,  had  obtained  a  rule  ntst,  that  a 
verdict  might  be  entered  for  the  plaintiff  for  20s.  on  an  affidavit  stating  tbal  ib» 
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plaintiflT  had  obtained  a  verdict  against  the  defendant,  at  the  last  assizes  at 
Fork,  for  5/.,  and  40«.  costs,  subject  to  an  order  of  reference  ;  that  the  only 
question  for  the  arbitrator  to  determine  was,  whether  the  verdict  should  stand 
or  be  reduced  to  20«.;  that  the  arbitrator  had  been  duly  appointed,  and  although 
he  had  been  frequently  requested  to  make  his  award,  he  refused  to  do  so,  and 
had  now  ffone  abroad. 

Huliock,  Serjt.,  now  showed  cause,  and  contended  that  as  the  order  of 
reference  still  existed,  the  plaintiff  ought  to  have  made  it  a  nde  of  court  before 
the  present  application  had  been  made.  He  referred  to  Jamieaon  v.  Raper, 
which  was  before  the  court  in  the  beginning  of  this  term,  and  in  which  case, 
he  stated  that  an  application  under  circumstances  precisely  similar  to  the  rv^^o^ 
^present  had  been  refused.  The  order  of  reference  was  made  by  the  >- 
consent  of  all  parties,  and  the  arbitrator  might  still  make  his  award. 

Dallas,  C.  J.  There  is  no  power  given  to  the  arbitrator  to  vacate  the 
verdict ;  he  has  merely  to  ascertain  whether  the  plaintiff  is  entitled  to  retain  his 
verdict  for  the  smaller  or  larger  sum.  The  reference  was  by  the  consent  of 
both  parties ;  and  the  court  cannot  have  any  jurisdiction  to  interfere  in  the 
present  stage  of  tlie  proceedings.  Before  this  application  can  be  attended  to  by 
the  court,  it  is  necessary  that  the  order  of  reference  should  be  made  a  rule  of 
the  court. 

The  rest  of  the  court  concurred. 

Rule  discharged. 


YOUNG  V.  CAWDREY  et  al. 

[3  Moore.  66.  S.  C,  b^  the  name  of  Young  v.  Cordery  ei  al.] 

All  sunns  stated  by  an  executor  in  his  inventory  eiven  in  to  the  Ecclesiastical  Court  as  sup 
posed  to  be  recoverable,  are  assets  in  his  hands,  unless  he  prove  a  demand  and  refusal. 

Assumpsit  to  recover  the  value  of  certain  goods.  The  defendants  were 
sued  as  executors,  and  pleaded,  first,  the  general  issue ;  secondly,  plene  adminu^ 
travetunt;  and,  thirdly,  plene  administraverunt  prceler  367/.  Ids.  5i/. 

The  action  was  tried  before  Park,  J.,  at  the  last  assizes  at  ffinche»ter. 
Much  contradictory  evidence  as  to  the  property  of  the  testator  in  the  goods  was 
given  ;  and  the  defendants,  in  support  of  their  third  plea,  proved  the  inventory 
given  in  by  them  to  the  Ecclesiastical  Court,  which  admitted  the  sum  of  367/. 
158.  5(/.  to  be  due  to  the  testator's  estate,  but  stated  that  232/.  Ss,  6(/.,  the 
amount  of  certain  debts  supposed  to  be  recoverable,  was  included  in  that  sum. 
The  case  was  lef\  to  the  jury,  who  found  a  verdict  for  367/.  15«.  5c/. 

*  Copley,  Serjt.,  in  the  last  term,  had  obtained  a  rule  nin  that  the  r«.y«|e 
Verdict  might  be  reduced  by  deducting  the  sum  of  232/.  Sa,  6(/.,  on  the  ^ 
ground  of  the  debts  never  having  been  recovered. 

Pell,  SerjU,  now  showed  cause,  and  contended,  that  as  the  sum  had  been 
stated  in  the  inventory  as  the  amount  of  debts  supposed  to  be  recoverable,  the 
plaintiff  was  entitled  to  retain  his  verdict.  These  are  sperate  debts ;  and  in 
Shelly'a  case,  1  Salk.  296,  it  is  laid  down  by  Holt,  C.  J.,  "  that  all  sperate 
debts  mentioned  in  the  inventory  shall  be  counted  assets  in  the  executor's 
hands ;  for  that  is  as  much  as  to  say  that  they  may  be  had  for  demanding, 
unless  the  demand  or  refusal  be  proved."  Now  in  this  case  there  is  an 
affidavit,  stating  that  the  defendants  might  recover  these  debts  if  they  chose  to 
demand  them.     In  Buller*a  Niai  Priua,  140,  it  is  said,  on  the  authority  of 
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Smith  V.  Davis,  M,  10  G.  2,  that  if  the  inventory  do  not  distinguish  between 
the  sperate  and  the  desperate  debts,  it  is  sufficient  to  charge  the  executor  with 
the  whole  prima  facie  as  assets.  Upon  the  authority  of  these  cases,  therefore, 
the  plaintid'  is  entitled  to  recover  the  whole  sum. 

Copley,  Serjt.,  in  support  of  the  rule,  contended  that  this  sum  could  not  be 
considered  as  assets,  and  relied  upon  the  case  of  Jenkins  v.  Plume,  1  Salk.  207, 
in  which  it  is  said,  '*  that  if  an  executor  brings  an  action  and  recovers  judgment, 
the  money  recovered  is  not  assets  till  levied  by  execution."  To  support  this 
action  it  is  necessary  for  the  plaintiff  to  prove  the  payment  to  the  defendants, 
or  a  release  by  them. 

*^361  *I)a.llas,  C.  J.  This  case  must  be  governed  by  the  authority  of  the 
-1  cases  which  have  been  cited  on  the  part  of  the  plaintiflT.  The  defendants 
have,  in  their  inventory,  admitted  the  debts  to  be  recoverable,  and  do  not  now 
deny  that  they  are  recoverable;  but  this  case  is  still  stronger  against  the  defend- 
ants, for  the  plaintiff  has  produced  an  affidavit  stating  that  the  debts  might  be 
recovered  if  applied  for.  I  am  clearly  of  opinion  that  the  plaintiff  is  entided 
to  retain  his  verdict. 

The  rest  of  the  court  concurred. 

Rule  discharged. 


O'LAWLER  V.  MACDONALD. 

[3  Moore  77.  S.  C,  by  the  name  of  O'Laugkla  t.  Maedonald.] 

A  British  officer  serving  abroad  under  a  foreign  power,  not  compellable  to  give  security 

for  costs. 

Vauohan,  Serjt,  moved  for  a  rule,  calling  on  the  plaintiff  to  give  security 
for  costs,  on  ian  affidavit,  stating  that  the  plaintiff  had  no  residence  in  England, 
and  had  lefl  the  country  to  take  a  command  in  the  insurgent  army  in  Soulh 
America. 

Dallas,  C.  J.  You  must  make  him  a  foreigner  to  bring  him  within  the 
rule.  Officers  of  the  British  army  who  have  gone  to  join  foreign  powers  are 
not  to  be  considered  foreigners.  In  Tuliock  v.  Crowley,  Ante,  i.  18,  a  motion 
for  a  rule  to  compel  an  Englishman,  then  a  prisoner  in  France,  to  give  security 
for  costs,  was  refused. 

Rule  refused. 


•737]  »AN0NYM0T7S. 

[3  Moore  78.  S.  C] 

Security  for  costs  is  not  required  from  a  person  while  in  this  country,  although  usually 

residing  abroad. 

Vauohan,  Seijt.,  moved  for  a  rule  to  compel  the  plaintiff  to  give  security  for 
costs,  on  an  affidavit,  stating  that  he  was  usually  resident  in  Dantzic,  although 
at  present  in  this  country,  and  that  he  was  soon  going  abroad. 
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Th«  court  refused  te  grant  the  rule,  as  the  paFty  was  now  residing  in  this 
country,  and  mentioned  the  case  of  Cipogno  v.  Hcusan^  Ante,  yi.  20,  in  which 
it  was  held,  that  security  for  costs  wps  qot  requiredy  so  long  as  tlie  party 
remained  in  the  country. 

Rule  refused. 


WELLS  V.  GIRLINa 

[3  Moore  79.  B,  C] 

An  action  cannot  be  supported  upon  the  common  money  counts  against  one  of  the  makers 
of  a  promissory  note,  who  signed  it  as  a  surety  only  Ibr  the  other  maker. 

Assumpsit.  The  defendant  was  one  of  the  makers  of  a  promissory  note, 
upon  which  the  action  was  brought.  The  note  was  made  payable  by  four 
instalments.  The  declaration  conUiined,  besides  the  money  counts,  one  count 
on  the  note,  which  stated  the  last  instalment  to  be  payable  on  the  21st  ofJune^ 
instead  of  the  24th  of  June,  as  in  the  note.  At  the  trial  before  Dallas,  C.  J., 
at  f  rest  minster,  at  tlie  sittings  after  the  last  term,  upon  an  objection  being  made 
to  the  plaintiff's  right  to  recover,  as  there  was  a  variance  between  the  note  and 
the  declaration,  it  was  contended,  that  he  could  recover  on  *the  money  r4M70Q 
counts,  and  that  the  note  might  be  given  in  evidenoe  for  that  purpose.  >- 
It  appeared,  however,  that  the  defendant  had  signed  the  note  as  a  surety  for  the 
other  maker;  that  no  consideration  had  passed  to  him  from  the  plaintiff,  and 
that  they  had  not  had  any  dealings  together.  Dallas,  C.  J.,  was  of  opinion 
that  the  plaintiff  could  not  recover,  either  upon  the  count  upon  the  note,  or  upon 
the  money  counts:  but  the  jury  found  for  the  plaintiff  upon  the  money  counts; 
upon  which  leave  was  given  to  the  defendants  to  niove  to  set  aside  the  verdict. 

Copley,  Serjt.,  on  a  former  dt^y  m  this  terni,  had  obtained  a  rule  nisi  accord- 
ingly, and  cited  the  judgment  oiEyve,  C.  B.,  in  Gibson  v.  Minet,  1  H.  Bl.  569. 

Vaughan,  Serjt.,  now  showeil  cat  se,  and  relied  on  the  cases  of  Dtmsdale  v. 
fxinchester,  4  Esp,  N.  P.  G.  30|,  PFaynam  v.  Dend,  I  Campb.  175,  and 
Tlwrnpson  t.  Morgan^  3  Campb,  10  U 

Dallas*  C.  J.  It  is  clear  that  the  variance  on  the  first  count  is  fatal ;  and  I 
am  of  opinion  that  the  plaintiff  cannot  recover  on  the  money  counts.  The  pre- 
sumption of  the  existence  of  a  debt,  which  would  otherwise  arise,  is  repelled  in 
this  case;  for  it  has  been  siiowu  that  there  was  no  antecedent  dealing,  and  that 
the  defendant  attached  his  signature  as  a  surely  only.  There  was  no  antece- 
dent debt,  neither  was  there  any  consideration  between  the  parties  to  this 
action,  and  the  plaintiff  cannot  support  it. 

The  rest  of  the  court  concurred* 

Rule  absolute. 
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»GRAY  V.  MILNEK. 

[3  Moore.  90.    S.  C] 

An  instrument  was  drawn,  pay(^ble  to  the  drawer  or  his  order  at  a  particular  place,  with- 
out being  addressed  to  any  person  by  name,  and  was  afterwards  accepted  by  the  person 
residing  at  the  place  where  it  was  made  payable:  Held,  that  the  acceptor  was  liable  in 
on  action  upon  such  instrument  as  ■  bill  of  exchange. 

Assumpsit.  The  action  was  broi^ght  by  the  iodorsee  of  the  following  bill  of 
exchange,  against  the  defendant,  as  acceptor. 

'*  May  20,  1813. 
M  Two  months  after  date,  pay  to  me,  or  my  order,  the  sum  of  thirty  pounds, 
two  shillings. 

"  fF.  Sustanance, 

**  Payable  at  No.  |,  IFilmot'Street^  opposite  the  /Mmb,  Bethnal-green, 
London^ 

The  words  »« Accepted,  Charles  Milner,*^  were  written  across  the  bill,  and 
Sujstanunce  had  indorsed  it  to  the  plaintiff. 

The  declaration  contained  two  counts  upon  the  bill.  The  first  stated  tliat 
Sustanance,  according  to  tjie  usage  and  custom  of  merchants,  made  his  certain 
bill  of  exchange,  and  thereby  requested  the  defendant,  two  months  after  the 
date  thereof,  to  pay  to  him,  or  his  order,  the  sum  of  30/.  2a.,  and  made  the  same 
bill  payable  at  No.  1,  Wilmot-atreet,  opposite  the  Lamb,  Bethnal-green,  Lon- 
don;  that  the  defendant  accepted  the  same,  and  that  Sustananee  indorsed  it  to 
the  plaintiff.  It  then  averred  the  presentment  for  payment,  and  refusal.  The 
second  count  stated,  that  Sustananee  made  his  certain  other  bill,  and  thereby 
required,  two  months  af\er  the  date  thereof,  the  payment  to  himself,  or  his  order, 
of  the  sum  of  30/.  2^.,  and  that  the  defendant  accepted  the  same,  and  that  SttS' 
tanance  indorsed  it  to  the  plaintiff*. 

At  the  trial  before  Dallas,  C.  J.,  at  Westminster,  at  the  sittings  after  the  last 
•"'401  ^^^^  ^^  ^^^  objected,  that  the  instrument  *not  being  directed  to  any  per- 
^  son,  was  not  a  bill  of  exchange,  according  to  the  custom  of  merchants ; 
that  the  first  count  could  not  be  supported,  as  it  stated  that  the  drawer,  by  the 
instrument,  requested  the  defendant  to  pay,  whereas  in  fact  the  defendant  w^s 
not  named  in  it ;  that  the  second  count  did  not  state  the  defendant  to  be  the  per- 
son drawn  upon,  but  merely  stated  his  general  acceptance,  and  omitted  to  notice 
tJiat  the  instrument  was  made  payable  at  a  particular  place.  The  jury  found 
for  the  plaintiff,  and  the  objections  were  reserved  for  the  opinion  of  the  court. 

Copley,  Serjt.,  on  a  former  day  in  this  term,  had  accordingly,  upon  tfiese 
objections,  obtained  a  rule  nisi  that  the  verdict  might  be  set  aside  and  a  nonsuit 
entered ;  and  mentioned,  that  in  a  former  action  which  had  been  brought  upon 
the  same  instrument  in  the  Court  of  King*s  Bench,  the  plaintiff  had  failed,  in 
consequence  of  the  declaration  having  stated,  that  the  drawer,  by  the  bill, 
requested  the  defendant  to  pay,  as  the  court  held  that,  the  defendant  not  being 
named  in  the  bill,  the  declaration  was  not  supported  by  the  instrument.  He 
relied  on  the  cases  of  Gammon  v.  Schmoll,  Ante,  v.  34i.  S.  O.  1  Marshall, 
80,  Callaghan  v.  ^ylett.  Ante,  iii.  397,  and  Sanderson  v.  Bovfes,  14  £ast« 
500,  to  show  the  necessity  of  averring  a  presentment  at  the  particular  place 
where  the  instrument  is  made  payable. 

Vaughun,  Serjt.,  showed  cause  on  a  subsequent  day.  As  to  the  objection 
of  the  bill  not  being  directed  to  any  person,  it  cannot  now  be  sustained;  for  the 
defendant  having  accepted  the  bill,  has  thereby  admitted  that  he  was  the  person 
to  whom  the  bill  was  addressed.  Tliat  this  is  a  bill  of  exchange,  and  may  be 
declared  on  as  such,  the  cases  of  Stuhlteworth  v.  Stephens,  1  Campb.  407,  and 
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*  Allan  y.  Mawson^  4  Campb.  115,  sufficiently  provQ.  Although  at  first  t 
drawee  was  wanting,  yet,  in  the  instant  of  acceptance,  it  became  a  perfect 
instrument. 

BloBseU  Serjt.,  in  the  absence  of  Copley^  Serjt.,  in  support  of  the  rule,  con- 
tended that  this  instrument  could  not  be  considered  a  bill  of  exchange,  accord- 
ing to  the  usage  and  custom  of  merchants ;  neither  is  the  defendant,  according 
to  such  usage  and  custom,  liable  to  pay,  for  an  instrument  not  directed  to  any 
person  cannot  be  a  bill  of  exchange.  The  two  cases  cited  on  the  other  side 
are  not  conclusive:  the  judges  there  do  not  hold  the  instruments  to  be  bills  of 
exchange  as  not  being  addressed  to  any  person,  but  because  they  consider  them 
virtually  addressed  to  drawees.  In  those  cases  the  names  of  the  drawees  ap- 
peared on  the  bills ;  here  no  name  appeared,  which  creates  a  broad  distinction 
between  those  cases  and  the  present.  The  second  count  cannot  be  sustaified 
as  the  cases  cited  expressly  decide  the  averment  of  presentment  to  be  necessary. 

Cur,  adv.  vull, 

'  Dallas,  C.  J.,  on  this  day  stated,  that  the  opinion  of  the  court  was,  that  the 
instrument  upon  which  this  action  was  brought  was  clearly  a  bill  of  exchange, 
and  could  be  declared  upon  as  such;  that  it  was  not  necessary  that  the  name 
of  the  party  who  afterwards  accepted  the  bill  should  have  been  inserted,  it 
being  directed  to  a  particular  place,  which  could  only  mean  to  the  person  who 
resided  there ;  and  that  the  defendant,  by  accepting  it,  acknowledged  that  he 
was  the  person  to  whom  it  was  directed ;  and  that  the  plaintiff,  tlierefore,  was 
en  tided  to  retain  his  verdict. 

Rule  discharged. 


•CLARK  et  al.  v.  CALVERT.  [•74« 

[3  Moore  96.  S.  C] 

Trespass  quare  clauium  fregit  may  be  maintatnod  against  a  stranger  by  a  tenant  of  the 

land  for  a  trespass  committed  before  his  bankruptcy. 
A  landlord  cannot  distrain  for  rent,  trees  growing  in  a  nursery-ground. 

Trespass.  The  first  count  of  the  declaration  was  for  breaking  the  closes  of 
the  plaintiffs,  in  the  parish  of  Croathwaile,  in  the  county  of  Cumberland,  dig- 
ging up  the  earth  there,  up-rooting,  &c.,  the  trees  of  the  plaintifis,  and  carrying 
the  same  away.  The  second  count  was  for  seizing  and  carrying  away  the 
trees  and  plants.  The  defendant  pleaded,  Jirat,  that  the  plaintiffs  on  the  1st  of 
March,  1817,  and  from  thence  continually,  until  the  suing  out  of  a  commission 
of  bankrupt  thereinafter  mentioned,  were  subjects  of  this  realm,  and  nursery- 
men, dealers  and  chapmen,  and  did  use  and  exercise  trade,  &c.,  and  sought 
their  living  by  buying  and  selling;  and  that  the  plaintiffs,  so  using  and  exercis- 
ing trade,  &c.  on  that  day,  were  indebted  to  George  Blair  and  ff'illiam  Plimp- 
ton,  subjects  of  this  realm,  in  the  sum  of  100/.,  for  a  debt  due  and  owing  to 
them  from  the  plaintiffs ;  and  that  the  plaintiflfs  were  then  also  indebted  to 
divers  other  persons  in  divers  sums  of  money,  and  being  so  indebted,  became 
bankrupts;  and  that,  on  the  11th  of  March  following,  a  commission  of  bank- 
ruptcy, dated  on  the  said  11th  of  il/arc/i,  was  issued,  upon  the  petition  of 
Blair  and  Plimpton,  against  the  plaintiffs,  under  which  commission  the  plain- 
tiffs were,  on  the  8th  of  April  in  the  same  year,  found  bankrupts :  and  that 
three  of  the  commissioners  named  in  the  said  commission,  afterwards  and  afler 
the  committing  of  the  said  supposed  trespasses  in  the  declaration  mentioned. 
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and  before  the  commencement  of  the  suit,  to  wit,  on  the  22d  o(  ^pril,  1817,  by 
•7d^1   an  indenture  made  between  the  commissioners  'of  the  one  part,  and 

-^  George  Blair  and  James  Gray  of  the  other  part,  did,  for  the  considera- 
tions therein  mentioned.  Sic,  assign  and  set  over  to  Blair  and  Grai/,  then  duly 
constituted  and  appointed  assignees  of  the  estate  and  effects  of  the  plaintiffs,  all 
the  goods,  dfc,  and  all  other  the  personal  estate  whatsoever  whereof  the  plaintilfs 
were  possessed,  interested  in,  or  entitled  to,  at  the  time  they  so  became  bank- 
rupts, or  at  any  time  since,  and  all  their  estate,  interest,  and  properly  in  the 
premises,  or  any  part  thereof;  to  hold  the  same  to  the  said  Blair  and  Gray, 
their  executors,  administrators,  and  assigns,  in  trust  for  the  use  and  benefit  of 
the  creditors  of  the  plaintifTs.  The  defendant  then  alleged,  that  the  closes  in 
the  declaration  mentioned  were  at  the  said  time  when,  &.c,,  and  at  the  time  of 
the  bankruptcy,  and  since,  held  by  the  plaintiffs  for  a  term  of  years ;  and  that 
the  said  commissioners,  in  further  execution  of  the  said  commission,  by  another 
indenture,  after  the  committing  of  the  supposed  trespasses  in  the  declaration 
mentioned,  to  wit,  on  the  22d  of  ^pril,  1817,  made  between  the  commissioners 
of  the  one  part,  and  the  said  Blair  and  Gray^  assignees  as  aforesaid,  of  the 
other  part,  did,  for  the  considerations  therein  mentioned,  grant,  bargain,  and  sell 
unto  Blair  and  Gray,  assignees  as  aforesaid,  all  the  freehold  and  copyhold 
lands  and  hereditaments  whereof  or  wherein  the  plaintifis  at  the  time  they 
became  bankrupts,  or  at  any  time  since,  had  any  estate,  right,  title,  or  interest 
in  possession,  remainder,  reversion  or  expectancy,  or  otherwise,  and  all  claim 
and  demand  of  the  plaintiffs  of,  in,  and  to  the  same  premises ;  to  hold  the  same 
to  the  use  of  Blair  and  Gray,  their  heirs  and  assigns,  upon  trust  for  the  credi- 
tors of  the  plaintiffs  as  therein  mentioned.  And  the  defendant  further  alleged, 
*744~^    that  the  last-mentioned  indenture  was  duly  enrolled  in  the  Court  *of 

-^  Chancery  before  the  commencement  of  this  suit.  And  so  the  defendant 
averred,  that  the  rights  of  action  in  the  declaration  mentioned  were  by  means 
of  the  premises  duly  assigned  to  Blair  and  Gray^  and  this,  &c. 

Secondly,  as  to  the  taking  and  carrying  away  of  the  trees  and  plants  in  the 
first  count  of  the  declaration  mentioned,  and  tlie  trees,  plants,  &c.,  in  the  last 
count  of  the  declaration  mentioned ;  a  plea  similar  to  the  first,  omitting  the  bar- 
gain and  sale  of  the  bankrupts*  real  estate,  and  concluding  with  the  defendant's 
averment,  that  the  rights  of  action  in  the  declaration  mentioned,  as  to  the  pre- 
mises in  the  introductory  part  of  that  plea  mentioned,  were  by  means  of  the 
premises  duly  assigned  to  Blair  and  Gray,  and  this,  &c. 

Thirdly,  as  to  the  trespasses  in  the  first  and  second  counts  mentioned ;  that 
the  defendant,  long  before  the  said  time,  when,  &c.  was  and  still  is  seised  of 
and  in  the  said  closes,  in  which,  &c.,  in  his  demesne  as  of  fee ;  and  being  so 
seised  thereof,  that  afterwards  and  before  the  said  time,  when,  &c.,  to  wit,  on 
the  25 ih  of  March,  1813,  he,  the  defendant,  demised  the  said  closes,  in  which, 
&c.,  unto  the  plaintifl^s :  to  have  and  to  hold  the  same  to  the  plaintiffs  as  tenants 
thereof  to  the  defendant  from  year  to  year,  so  long  as  they  should  respectively 
please,  the  said  close  called  the  Nursery-ground,  to  be  holden  as  and  for  nur- 
sery-ground, with  the  power  and  liberty  of  planting  and  raising  thereon,  and 
removing  from  time  to  time,  and  taking  away  such  trees  and  plants  as  might  at 
any  time  during  the  said  demise  be  planted  or  raised  on  the  said  nursery-ground, 
in  the  way  of  their  trade  and  business  as  nurserymen,  intended  to  be  carried 
on  in  the  said  demised  premises,  yielding  and  paying  to  the  defendant  the 
yearly  rent  of  70/.,  payable  half  yearly,  as  therein  mentioned,  during  the  continu- 
^   . -,    ance  of  the  demise ;  by  *  virtue  of  which  demise  the  plain  tifla  entered 

J  into  the  premises,  in  which,  lac,  and  were  possessed  thereof  from 
thence,  until  and  at  the  said  time,  when,  inc, ;  and  that  the  plaintiffs  being  so 
possessed  thereof,  70/.,  of  the  rent  aforesaid,  due  and  payable  to  the  defendant 
for  one  year,  ending  on  the  2d  of  February,  1817,  was  then  and  at  the  said  times* 
when,  ^c,  in  arrear  and  unpaid  to  the  defendant;  for  which  cause  he,  at  the  said 
several  times,  when,  dice,  entered  into  the  said  several  closes,  in  which,  di^o.,  in 
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order  to  distrain,  and  did  distrain  for  the  rent  so  due  and  in  atrear  to  him  as 
aforesaid,  and  then  and  there  for  that  purpose  seized  and  took  the  trees  and 
plants  in  the  first  count  of  the  declaration  mentioned,  and  the  trees,  plants,  ^^c, 
in  the  last  count  of  the  declaration  mentioned,  then  being  in  the  said  close,  in 
which,  &c.,  called  the  Nurstry-ground^  for  and  in  the  name  of  a  distress  for  the 
rent  so  due  and  in  arrear  to  him  as  aforesaid,  and  carried  away  the  same.  And 
the  defendant  averred,  that  the  said  trees  and  plants  were  planted  and  raised  by 
the  plainiilfs  after  the  said  demise,  and  were  such  as  they  might  have  removed 
by  virtue  of  the  power  and  authority  to  them  given  as  aforesaid,  and  were  at  the 
said  time,  when,  ^c.,fit  to  be  taken  out  of  the  grounc],  and  removed,  carried  away, 
and  sold,  in  the  course  of  their  said  trade  and  business.  And  the  defendant 
further  averred,  that  after  due  notice  of  distress  given  to  the  plaintiffs  in  this 
behalf,  and  after  five  days  had  elapsed  after  such  notice,  and  the  said  rent  still 
remaining  unpaid,  the  defendant,  for  the  purpose  of  carrying  away  the  same,  as 
and  for  such  distress,  necessarily  dug  up  and  uprooted  the  trees  and  plants  in 
tlie  first  count  of  the  declaration  mentioned,  and  in  so  doing  necessarily  and 
unavoidably  dug  up  the  earth  in  the  said  closes,  doing  no  unnecessary  damage 
on  the  occasion  aforesaid ;  and  that  the  defendant  also  removed  *the  r«««4|* 
trees,  plants,  &c.,  in  the  last  count  mentioned,  as  and  for  such  distress,  *- 
as  was  lawful  for  him  to  do,  which  were  the  same  several  trespasses,  &c. 

Fourth,  the  same  as  the  third  plea,  except  that  it  was  stated,  that  the  plain- 
tiffs, during  the  continuance  of  the  demise,  and  before  and  at  the  said  times 
when,  &c.,  used  and  enjoyed  a  part  of  the  said  closes,  in  which,  &c.,  so 
demised  as  a  nursery -ground,  in  the  way  of  their  trade  and  business  as  nurse- 
rymen, carried  on  therein,  and  planted  and  raised  trees  and  plants  there  for  sale, 
in  the  course  of  their  said  trade  and  business,  and  from  time  to  time  dug  up, 
carried  away,  and  sold  thp  said  trees  and  plants  in  the  way  of  their  trade  and 
business  as  nurserymen,  and  thereby  made  profit  of  the  said  part  of  the  said 
thereby  demised  closes  so  used,  in  lieu  and  instead  of  sowing  and  raising  there- 
on corn  and  otiier  produce  of  that  nature.  To  all  the  pleas  there  was  a  general 
demurrer  and  joinder. 

The  questions  raised  by  ^he  demurrer  were  as  to  the  first  pleas,  whether  this 
action  could  be  supported  by  the  plaintiffs  for  breaking  and  enuring  their  lands, 
and  seizing  and  taking  away  their  trees,  they  having  become  bankrupts  after  the 
committing  of  the  trespasses,  and  before  the  commencement  of  the  suit;  and  as 
to  the  third  and  fourth  pleas,  whether  a  landlord  were  entitled  to  distrain  for 
rent,  trees  growing  in  a  nurseryman*s  ground. 

The  case  was  ar^nied  in  last  Trinity  term. 

Hullockf  Serjt.,  fi>r  the  plaintiffs.  The  plaintiffs  were  in  possession  of  tlie 
)ands  in  question  at  the  time  of  the  trespass  being  committed,  and  are  the  only 
persons  who  can  bring  this  action.  The  plaintiffs  had  sustained  an  injury,  for 
which  they  had  a  right  of  actipUt  and  such  right  of  action  did  not  pass  by  the 
assignment  of  the  ^commissioners.  It  is  admitted,  that  every  descrip-  r*.^^^ 
tion  of  property  to  which  the  bankrupts  were  entitled  at  the  time  of  the  ^ 
bankruptcy,  or  to  which  they  might  become  entitled  previously  to  tlieir  obtain- 
ing their  certificates,  passed  by  the  assignment;  but  this  is  merely  a  right  of 
action ;  the  bankrupts  had  itothing  more  at  the  time  of  the  bankruptcy.  They 
clearly  might  have  maintaitied  an  action  of  trover ;  but  by  that  form  of  action 
they  could  not  have  recovered  damages  proportionate  to  the  injury  sustained. 
But,  notwithstanding  the  assignment,  the  plaintiffs  might  maintain  trespass  or 
trover  against  all  persons,  except  their  assignees,  li'tbb  v.  Ward,  7  T.  K. 
296,  was  an  action  of  trover  by  a  bankrupt  jior  the  benefit  of  his  assignees ;  and 
in  fVebb  v.  Fox,  ib,  301,  it  was  held,  that  an  uncertificated  bankrupt  had  a  right 
U)  goods  acquired  by  him  after  his  bankruptcy  against  all  the  world  but  his 
assignees,  and  might  maintain  trover  for  them  against  a  stranger.  In  that  case 
it  is  also  stated  by  Lord  Kmyon,  that  **  if  the  plaintifiT  had  brought  an  action  of 
trespass  instead  of  trover,  his  possession  would  have  entitled  him  to  recover 
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against  a  wrong  doer,  and  that  the  form  of  action  could  not  aher  the  law.**  Iii 
Larocht  v.  Waktmariy  (Peake,  N.  P.  C.  190.  3  ed.,)  it  was  held,  that  if  an 
uncertificated  bankrupt  carry  on  tr^de  and  sell  gbods  to  A,^  he  has  a  good  titl<^ 
to  the  goods  against  all  persons  but  the  assignees.  And  in  Ihwler  v.  Down^ 
1  B.  ^  P.  44,  the  court  held,  that  if  an  order  for  the  delivery  of  goods  in  the 
hands  of  a  third  person  be  given  to  an  uncertificated  bankrupt,  in  payment  of  a 
debt  accrued  subsequently  to  his  bankruptcy,  he  might  maintain  trover  for  them. 
The  judgment  of  Eyre^  C.  J.,  in  that  ease  applies  strongly  td  this  question. 
•74fll  ^  What  shall  be  done  between  the  banknipt  *arid  the  assignees  or  credi- 
-'  tors  is  one  thing,  and  what  between  him  and  a  stranger  is  another. 
This  narrow  ground,  that  a  bankrupt  has  a  right  agaitist  every  body  but  the 
assignees,  which  i$  maintained  by  authorities,  is  sufficient  to  support  the  ver- 
dict. It  is  not  competent  to  a  third  person  to  disputes  the  bankrupt*s  title  to 
recover,  who,  supposing  his  creditors  had  no  claims  upon  him,  would  be  enti- 
tled to  his  action,  because  whether  tliey  have  such  claims  or  not,  is  nothing  td 
the  stranger."  But  even  if  the  action  be  hot  well  brought  in  the  names  of  the 
plaintiffs,  the  pleas  are  bad.  The  defendant  should  hav6  stated  in  hid  pteas, 
that  Uie  assignees  had  elected  to  take  this  property ;  for  if  they  do  not  interfere, 
the  bankrupt  clearly  can  recover.  Kitchen  v.  Bartsch,  i  East,  dd.  There 
Lawrence^  J.,  expressly  stated,  that  **  in  all  the  modern  cases,  where  the  action 
brought  by  the  bankrupt  against  third  persons  had  been  sustained,  it  had  been 
distinctly  stated,  that  the  bankrupt  can  only  recover  where  the  assignees  do  not 
interfere." 

Copley^  Serjt.,  for  the  defendant.  By  the  assignment  of  the  comtnissioners 
all  the  personal  property  of  the  bankrupt  passes  to  the  assignees,  and  all  rights 
of  Action  in  respect  of  the  property  of  the  bankrupt  pass  also ;  those  rights  of 
action  only  which  are  founded  on  personal  injuries  to  the  bankrupt,  are  ex- 
cepted from  the  operation  of  the  assignment.  Here  the  property  of  the  bank- 
rupts was  affected  by  the  trespass,  and  consequently,  the  rignt  df  actioh  passed 
to  the  assignees.  The  cases  which  have  been  cited  do  not  apply ;  in  dl  of 
thetn  the  property  was  acquired  or  the  contract  entered  into  afler  the  bank- 
«74fl"i  r^P'^y-  ^^  Kitchen  v.  Barttch,  Le  Bltmc,  J.,  *says,  •*  All  that  the 
J  courts  have  said  in  any  case  is,  that  where  the  assignees  do  not  inter- 
fere, one  who  has  contracted  with  the  bankrupt  after  his  bankruptcy,  shall  not 
protect  himself  on  their  account  against  the  claim  of  the  bankrupt."  Itl  Smith 
V.  Coffin^  2  H.  Bl.  444,  it  was  held,  that  the  right  of  action  of  the  bankrupt 
passed  to  his  assignees  under  the  usual  words  of  assignment ;  and  in  Brandon 
V.  Fate^  ib.  308,  the  court  held,  that  the  assignees  of  a  bankrupt  might  recover 
from  the  winner  money  lost  by  the  bankrupt  before  his  bankruptcy  at  play  in  an 
action  of  debt  upon  the  statute  9  Anne,  r.  14.  As  to  the  pleas,  it  was  not  incum- 
bent on  the  defendant  to  state  that  the  assignees  had  taken  the  property.  The 
pleas  set  out  specially  the  bankruptcy  and  the  assignment  by  the  commissioners, 
which  is  all  that  is  requisite.  Kinnear  v.  Terrant,  1 5  East,  622.  No  averment  of 
the  assignees  not  having  interfered  is  ever  made  in  cases  where  the  bankruptcy 
is  specially  pleaded  ;  and  these  pleas  are  supported  by  all  former  pi'ecedents. 

Hullock,  in  reply,  observed,  that  in  the  case  of  Smith  v.  Coffin^  the  bankrupt 
had  an  existing  interest  in  land ;  and  that  in  Brandon  v.  Pate,  the  decision 
was  against  the  opinion  o(  Eyre,  C.  J.,  ahd  proceeded  on  the  ground  that  the 
money  which  was  paid  by  the  loser,  continued  his  money  and  a  part  of  his 
property,  and  therefore,  passed  under  the  general  assignment  of  the  personal 
property  of  the  bankrupt.t 

Cur.  adv.  vult. 

^       .       *0n  this  day  Dallas,  0.  J.,  delivered  the  judgment  of  the  court. 
'     -I       (After  stating  the  pleadings  Und  the  questions  raised  by  the  demurrer.) 

t  jVtfic.  Upon  the  point  whether  a  iandlurd  can  distrain  for  rent,  trees  growing  in  ■  nar- 
■ery  ground,  CopUy^  Serjt.,  urged  the  same  grounds  for  supporting  the  distress  as  in  Clark 
V.   Gaskarth,  Ante,  431. 
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fn  this  case  we  think  that  the  plaiatiflfs  are  entitled  to  recover.  The  case  of 
Brandon  v.  Pate,  2  H.  Bl.  308,  requires  consideration.  That  was  an  action 
brought  by  the  assignees  of  a  bankrupt,  to  recover  from  the  winner  money  lost 
by  the  bankrupt  before  his  bankruptcy,  in  an  action  of  debt,  founded  on  the 
statute  of  9  •^nne,  c.  14.  The  majority  of  the  Judges  there  thought,  and 
Lord  Chief  Justice  Eyre  yielded  to  their  opinion,  that  this  right  of  action 
passed  to  the  assignees.  It  was  money  which  was  to  be  considered  as  part  of 
the  bankrupt's  estate,  which  had  wrongfully  passed  to  the  winner;  and  as  such, 
the  assignees  had  a  right  to  it,  and  ought  in  reason  to  have  sued  for  it.  That 
was  a  question,  therefore,  as  to  money  of  the  bankrupt,  which  no  doubt  passed 
to  the  assignees,  and  they  might  sue  as  they  would  in  trover,  for  any  of  his 
goods,  or  in  aaaumpsit  for  any  goods  sold  by  him,  or  for  any  money  received 
to  his  use.  The  case  of  Smith  v.  Coffin^  2  H.  Bl.  444,  determined,  as  to  the 
point  for  which  it  was  mentioned,  that  a  right  to  bring  a  real  action,  such  as  a 
writ  of  entry  mr  abatement,  to  recover  part  of  the  real  estate  of  the  bankrupt, 
passed  to  his  assignees  by  the  usual  words  of  assignment.  The  5  G,  2.  c.  30., 
directs  that  the  banknipt  shall  disclose  and  discover  **  all  such  effects  of  which 
he  was  possessed  or  interested,  or  whereby  he  hath  or  may  expect  any  profit, 
benefit,  o^  advantage  whatsoever.'*  The  statute  of  13  Eliz.  c.  7.,  enables  the 
commissioners  to  dispose  of  whatever  property  or  interest  the  bankrupt  **  might 
lawfully  depart  withal."  It  was,  therefore,  clearly  and  *righlly  held,  r*^-. 
by  the  whole  Court  of  Common  Pleas,  after  a  very  long  and  elaborate  *-  ' 
argument,  bj  Mr.  Serjl.  Williama,  that  it  was  the  clear  policy  of  the  bankrupt 
laws,  that  every  beneficial  interest  which  the  bankrupt  has,  shall  be  disposed 
of  for  the  benefit  of  his  creditors ;  and  as  the  right  to  those  lands  belonged 
to  the  bankrupt,  and  would  turn  to  profit,  so  the  legislature  had  determined 
that  the  assignees  should  bring  such  actions  as  would  turn  those  rights  into 
possession  for  the  benefit  of  his  creditors.  In  that  case  Mr.  Serjt.  Williams 
argued  for  the  contrary  of  that  which  is  insisted  on  in  this  case,  for  he  con- 
tended, that  the  action  might  be  brought  in  the  name  of  the  bankrupt,  for  the 
benefit  of  the  creditors ;  but  Heathy  J.,  points  out  the  danger  of  allowing  the 
bankrupt  to  bring  actions  for  his  property,  for  he  says,  '^  Suppose  the  bankrupt 
were  to  release  his  right  of  action,  or  make  a  fraudulent  conveyance,  if  he 
were  to  bring  the  action,  such  release  or  conveyance  might  be  set  up  to  defeat 
it."  Therefore,  the  court  held  that  action  by  the  assignees  to  be  maintainable, 
and  that  infinite  mischief  would  ensue  if  it  were  determined  that  every  thing 
belonging  to  the  bankrupt  did  not  pass  under  the  general  words  used  in  the 
assignment. 

These  cases,  therefore,  merely  decide,  that  all  the  property  of  the  bankrupt, 
and,  consequently,  all  the  powers  to  turn  the  property  to  profit,  vest  in  the 
assignees.  But  in  this  case  we  form  our  opinion  on  the  precise  nature  of  the 
action,  and  on  the  ground  that  the  assignees  had  not  interposed  as  in  those 
cases.  This  is  an  action  of  trespass  for  an  injury  done  to  the  soil,  and  which 
no  one  can  maintain  but  he  who  is  in  the  actual  possession  of  it.  It  may  be 
extremely  doubtful,  whether  the  assignees,  in  their  own  names,  could  in  any 
form  of*  action  recover  for  the  whole  of  the  injury  sustained  in  *tliis  r«.-K« 
case.  The  court  need  decide  nothing  as  to  the  question,  whether  the  ^  ^ 
assignees  might  be  entitled  to  demand  from  the  bankrupt  any  damages  which 
he  might  recover  in  this  action.  It  seems  clear,  tliat,  as  against  all  the  world 
except  the  assignees,  the  bankrupt  has  a  clear  right  of  action  quare  clausum 
/regit.  For  if  this  were  not  held,  and  if  the  assignees  allowed  him  to  remain 
in  possession  of  premises  which  he  before  occupied,  considering  them  a  (/am- 
nosa  hasreditaSf  as  in  7\irner  v.  Richardson,  7  East,  335,  it  would  follow  that 
every  civil  injury  might  be  committed  upon  the  property  without  any  means 
of  redress. 

This  subject  was  much  considered  in  Ibwlerx.  Down,  I  Bos.&  Pul.  44,  ami 
though  there  be  a  difference  in  one  fact,  the  general  doctrine  tliere  laid  down, 
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applies  most  strongly  to  this  case.  Eyre^  G.  J.,  there  said,  ^*  What  shall  be  done 
between  the  bankrupt  and  the  assignees  is  one  thing,  and  what  between  him 
and  a  stranger  is  another.  This  narrow  ground,  that  the  bankrupt  has  a  right 
against  every  body  but  the  assignees,  which  is  maintained  by  authorities,  is 
sufficient  to  support  the  verdict."  In  another  place  his  Lordship  said,  <<  It  is 
not  competent  to  a  third  person  to  dispute  the  bankrupt's  title  to  recover,  who, 
supposing  his  creditors  had  no  claims  upon  him,  would  be  entitled  to  his  action, 
because  whether  they  have  such  claims  or  not,  is  nothing  to  the  stranger." 
Buller^  J.,  agreed,  and  quoted  and  adopted  the  opinion  of  Lord  Kenyan,  in 
iMTOcke  V.  Wakeham,  that,  « if  the  assignees  take  any  steps  to  disaffirm  the 
tide,  they  may  do  so,  but  that  if  they  do  not,  the  bankrupt  being  the  ostensible 
owner,  may  convey  a  tide,  subject  to  be  disaffirmed ;  but  it  is  not  competent 
to  third  persons  to  make  the  objection."  And  Heath,  J.,  there  said,  **  The 
•7^^1   l^^i^^^P^  ^^  ^  defeasible  property,  which  none  but  the  ^assignees  can 

^  J  defeat."  To  the  same  effect  is  the  case  of  IVebb  v.  Fox,  7  T.  R.  391. 
where  it  was  held,  that  a  bankrupt  has  a  right  to  maintain  an  action  of  trover 
for  goods  against  all  the  world  but  his  assignees ;  and  Lord  Kenyan,  in  giving 
his  opinion  in  that  case,  relied  on  Fowler  v.  Down,  and  said,  «'I  am  of 
opinion,  that  nobody  has  a  right  to  take  property  from  the  bankrupt  but  those 
who  regularly  claim  under  the  commission.  I  subscribe  to  ttie  opinion  given 
by  the  Court  of  Common  Pleas,  that  the  bankrupt  has  a  right  to  these  goods 
against  the  defendants,  who  are  wrong  doers.  If  the  plaintiff  had  brought  an 
action  of  trespass  instead  of  trover,  his  possession  would  have  entitled  him  to 
recover  against  a  wrong  doer,  and  the  form  of  the  action  cannot  alter  the  law. 
According  to  the  argument  for  the  defendant,  if  the  bankrupt  gets  possession  of 
goods  after  his  bankruptcy,  it  is  an  invitation  to  all  the  world  to  scramble  for 
the  possession  of  them,  though  the  assignees  do  not  choose  to  dispute  the  ques- 
tion with  the  bankrupt ;"  and  Ashhurst,  J.,  there  said,  '*  I  take  the  general 
rule  to  be,  that  a  bankrupt  has  a  right  against  all  persons  but  the  assignees ; 
here  a  lawful  possession  in  him  is  admitted,  and  that  is  sufficient  against  wrong 
doers." 

It  is  tnie,  that  both  these  cases  of  Fowler  v.  Down,  and  Webb  v.  Fox,  were 
cases  of  property  ;  but  that  is  still  stronger ;  for  if  the  courts  so  hold  in  cases 
of  property,  a  fortiori  would  they  be  bound  to  hold  so  where  the  subject  matter 
is  a  tort ;  and  were  the  action  is  possessory,  and  can  only  be  brought  by  him 
who  is  in  the  actual  possession  of  the  land.  It  is  true,  also,  that  in  both  these 
actions,  the  subject  was  property  acquired  after  the  bankruptcy ;  but  in  both 
^^^A-i   cases  the  bankrupts  were  uncertificated ;  and  it  requires  *no  argument 

'^  -1  to  prove,  that,  generally  speaking,  property  acquired  after  the  bankruptcy, 
and  before  the  certificate,  is  the  property  of  the  creditor.  This  was  fully  settled 
in  Kitchen  v.  Bartach,  7  East,  53.  The  general  doctrine  was  confirmed,  if 
confirmation  were  necessary,  by  Gibbs,  G.  J.,  in  Camming  v.  Roebuck,  1  Holt, 
N.  P.  C.  172,  where  he  said,  **  Unless  the  assignees  interpose,  the  bankrupt 
may  maintain  the  action  ;  he  may  sue  as  their  trustee."  With  this  weight  of 
authority  it  seems  clear  that  the  action  is  well  brought,  and  that  the  demurrer 
to  the  first  and  second  pleas  must  be  allowed. 

The  second  point,  whether  growing  trees  in  a  nursery-ground  are  distrain 
able  for  rent  under  11  G.  2.  c.  19.  a,  8.,  was  argued  in  this  court  in  last  TVtmV^ 
ierm,  in  Clark  v.  Gaagarth,  Ante,  431.  The  court  there  resolved,  that  such 
trees  were  not  distrainable,  and  nothing  has  been  urged  to  induce  an  alteration 
of  that  opinion.  Upon  both  the  points  of  this  demurrer,  therefore,  there  must 
be  judgment  for  the  plaintiff's.  My  brother  Richardson,  having  been  counsel 
in  tiiis  cause,  declines  giving  any  opinion. 

Judgment  for  the  plaintiffs. 
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•IDLE  et  al.,  v.  I'he  ROYAL  EXCHANGE  Assurance  Company, 

[3  Moore  115.  S.  C] 

An  insurance  was  effected  on  the  freight  of  a  ship,  and  on  the  cargo  from  Quebec  to  Lon* 
don.  The  ship  sailed  from  Quebeci  arid  oh  her  voyage  sprung  a  leak,  and  in  that  state 
was  run  aground  on  a  reef  of  rocks,  and  was  in  imminent  danger  of  being  carried  away 
and  destroyed.  The  capiain,  by  the  adtice  of  a  surveyor  and  of  an  agent  for  the  owners, 
who  was  also  a  part  owner  himself,  sold  the  vessel  whilst  in  this  clangetous  sitbation. 
The  ship  was  afterwards  saved  by  t})e  purchasers,  and  repaired,  and  brought  a  cargo  to 
London.  The  jury  found  that,  in  effecting  the  sale,  the  mhster  had  acted  fairly  for  the 
benefit  of  all  concerned.  In  an  action  by  the  assured  lurainst  the  underwriters  on  freight 
for  a  total  loss,  it  Was  held,  thAt  the  captain  was  justified  in  making  aueh  sale,  and  thai 
an  abandonment  of  the  freight  was  not  necessary. 

Covenant  upon  a  policy  of  assurance,  dated  the  22d,  August^  1810,  ejected 
in  the  name  of  the  plaintiffs,  and  sealed  with  the  common  seal  of  the  defend- 
aiits.  *'  Lost  or  not  lost,  at  and  front  Quebec,  or  the  ship^s  port  of  lading  in  the 
river  St.  Lawrence,  to  her  port  of  dischame  in  the  United  Kingdom,  warrainted 
to  depart  on  Or  before  the  13th  of  Novenwer,  then  next,  or  to  depart  with  the 
convoy  appointed  to  sail  on  that  day,  being  4500/.  on  freight  of  the  ship  .^ax, 
valued  at  that  sum,  and  2760/.  bu  wood,  valued  at  6/.  6«.  per  register  ton,  loaden 
on  board  the  said  ship."  The  time  of  the  warranty  of  tlie  ship's  sailing  was 
afterwards  duly  extended  by  an  indorsement  on  the  policy  to  the  21st  of  Noveni' 
ber,  1810.  The  plaintiffs  and  other  persons  were  averred  to  be  interested  in 
the  cargo,  and  the  same  persons,  together  with  PFiliiam  Haynes,  were  averred 
to  be  interested  in  the  freight*  The  plaintiffs  further  averred,  that  the  said  ship, 
with  the  cargo  of  wood  on  board,  sailed  on  her  voyage ;  and  that,  whilst  she 
was  proceeding  on  her  voyage  with  such  caigo  on  board,  she  was  wholly  lost 
by  the  perils  of  the  sea.  The  defendaiits  pleaded  the  general  issue,  upon  which 
issue  was  joined. 

*0n  the  trial  at  the  London  sittings,  aAer  Micfuteimaa  term,  1817,  rtf^a 
before  Dallas,  J.,  the  jury  found  that  there  had  been  a  partial  loss  as  to  ^ 
the  cargo,  (the  amount  whereof  was  referred  by  previous  agreement  between 
the  parlies,  and  was  considered  as  paid  into  court ;)  and  that  there  had  beeii  a 
total  loss  upon  the  freight,  and  gave  their  verdict  for  the  plaintiffs,  with  4500/. 
damages  for  such  total  loss  on  freight,  subject  to  the  opinion  of  the  court  as  to 
such  last  mentioned  loss.  Upon  a  case  of  which  the  following  is  the  substance. 

The  plaintiffs  with  the  other  persons  averred  to  be  interested  in  the  freight, 
were  the  owners  of  the  ship  w^ax,  and,  at  the  time  of  Uie  loss,  were  interested 
in  the  freight  to  the  amount  of  the  sum  insured  thereon,  and,  together  with  the 
other  persons  averred  to  be  interested  in  the  cargo,  were  likewise  further  inter* 
ested  in  the  cargo  loaden  on  board  the  ship,  consisting  of  timber  for  his  majes- 
ty's dock-yards. 

.  On  the  16th  of  Noveniher,  1810,  being  within  the  time  limited  by  the 
extended  warranty,  the  ship  set  sail  from  Quebec  to  London,  being  her  port  of 
discharge  in  the  United  Kingdom ;  and,  on  her  voyage  down  the  river  Si.  Lato^ 
refice,  having  by  an  unavoidable  accident  struck  the  groutid,  she  immediately 
spnmg  a  leak.  Tempestuous  weather  came  on,  and  after  every  endeavor  had 
been  used  to  get  the  vessel  into  a  place  of  safety,  and  when  all  the  crew  with  a 
nlimber  of  men  who  had  been  procured  from  the  shore  to  assist  them,  were 
eJLhausted  by  working  at  the  pumps,  and  when  there  were  six  feet  of  water  in 
the  hold,  and  the  water  still  gaining  fast  iipon  the  crew^  it  became  absolutely 
:iecessary  for  the  preservation  of  the  lives  of  the  master  and  crew  to  run  the 
vessel  on  shore ;  and  on  the  21st  of  November,  she  was,  accordingly,  run 
ashore  in  Kamouraska  bay,  about  ninety  miles  below  Quebec.  She  took,  the 
ground  upon  the  ^outside  of  a  reef  of  rocks  at  the  entrance  of  the  bay,  r^i^eM 
and  the  ship  being  situate  in  the  tide  way  and  immovable,  was  there  ^ 
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expaved  Uy  the  taW  foive  of  Uie  itver  Si.  Lawremtr  ttkA  iti  Ch€^  way  of  th^  drift 
ice  floating  down  thes^me,  which  ice  was  thieir  bednning  to  form  in  ^eat  masses. 

On  the  2^1  of  Novtmbtr^  the  master  wettt  to  Quehet^  and  acquainted  Messrs. 
Mure  4'  JoUlffe^  two  of  the  owners  who  were  resident  there,  with  his  mi'sfor- 
tane ;  and,  after  his  return,  caused  two  surveys  to  be  made  Upon  the  ship  by 
persons  of  competent  e^perienctf  and  siciH ;  one  on  the  3d,  and  (he  otl^r  oil  the 
11th  of  December  $  and  it  being  the  opinion  of  the  surveyors  ulpon  both  tllose 
oecasiotis,  that  the  shfp  lay  m  a  situation  of  hnminent  perit,  or  being  cYirried 
away  and  destroyed  by  the  ice,  and  the  surveyors  upon  the  second  survey 
hating  stated  that,  aecordmg  to  their  judgment,  it  would  be  prudent  and  for  the 
benefit  of  the  insurers,  merchants,  and  all  concerned,  to  sefl  the  ship  and  cargo 
as  soon  as  possible,  she  being  then  Irabfe  to  be  carried  away  by  the  ice  or  upset ; 
he  did  accordingly,  and  under  t^e  direction  of  Mr.  Mure,  ai  part  owner  of  the 
ship  and  cargo,  and  agent  at  Quebtt,  for  the  owners  thereof,  proceed  to  a  sale 
of  the  ship  and  cargo  by  public  auction  at  Quebte,  on  the  ITth  of  Dettmber, 
1810,  at  which  sale  Mure  attended.  The  cargo  consisted  of  timber,  which 
could  not  be  got  out  of  the  ship  in  the  situation  in  which  she  dien  lay.  The 
ship  and  cargo  were  so(d  together  in  one  lot,  as  they  were  then  lying,  for  1500/. 
cttrrency ;  and  the  sails,  rigging,  boats,  provisions  and  stores  of  (he  ship  which 
had  been  brought  on  shore,  were  sold  in  two  distinct  lots  for  5tn)/.  currency. 

The  jury  founti^  that  the  master  had  acted  throughout  the  whole  transaction 
fairly  and  bona  fide  for  the  benelit  of  all  contemed ;  and  that  the  safe  was  hon- 
*73fil   ^^y*  ^^ifly>  ^^^  properly  conducted  and  directed  with  a  view  to  the 
-I   interest  of  all  parties  concerned* 

The  first  inthnation  which  the  plamtifTs  had,  that  the  sale  of  (he  ship  and 
caigo  was  necessary,  was  contained  in  a  letter  from  3fure  Sf  JolUffe,  dialed  at 
Quebec,  20th  of  December,  1810,  written  after  the  sale  had  actually  taken  place, 
and  inclosing  the  acecmnt  of  sales.  This  letter  was  not  received  by  the  plain- 
tiffs until  the  7th  of  ^pril,  18^11 ;  and  on  the  9(h  of  ^ptil,  the  clerk  of  the 
pfaintiffs  called  at  the  office  of  the  Royal  Sxchange,  Assurance  Company,  and 
left  with  the  proper  person  a  statement  of  loss,  containing  a  calculation  of  the 
loss  upon  the  cargo,  giving  them  credit  for  the  salvage  of  the  cargo,  and  diemand- 
ing  (he  difference  of  such  loss,  and  also  a*  totai  loss  upon  the  freigtlt,  without 
leaving  any  other  notice  of  abandonment. 

The  sliip,  contrary  to  all  reasonable  expectations,  survived  the  winter  of 
1910,  and,  in  the  spring  of  18 H,  was,  at  a  great  expense,  floated'  and  carried 
up  ta  Quebec,  by  the  purchasers  tfiereof ;  and,  after  being  impaired  at  an 
expense  of  540/.  Os.  2(f.  currency,  performed  a  voyage  to  Ertglandy  in  the  sum- 
mer of  181 1,  and  brou|^  a  full  cargo. 

The  partial  loss  on  the'  cargo  having  been  agreed  to  be  reftrred,  and  to  be 
considered  as  paid  into  court,  the  only  question  for  the  opinion  of  the  court  was,, 
whether  the  plaintiffs  were  entitled  to  recover  for  a  total  loss  upon  the  freight. 
If  the  eourt  should  be  of  opinion  that  the  plaintiffs  were  entitled  to  recover  for 
a  total  loss,  then  the  verdict  was  to  be  entered  for  the  plaintiffs'  for  4500/.  as 
for  a  total  loss  on  freight ;  .butr  if  otherwise,  then  a  verdict  was  to  be  entered 
for  the  defendants':  either  party  was  to  be  at  liberty  to  turn  the  case  into  a 
special  verdict. 

•7591  '^^^  parties  afterwards  agreed,  that  the  case  should  *be  ttirned  into  a; 
J  special  verdict  at  once.  It  was  twice  aigued ;  in  the  last'  term  by  Mar- 
fhail,  Serjt.,  for  the  plaintiffs,  and  Bosanqttei,  Serjt.,  for  the  defendants ;  and 
in  this  term  by  Zens,  9erjt.,  for  the  plaintiffii,  and  Copley,  Serjt.,  for  the 
defend^emts. 

Arguments  for  the  phmtiffiEr.  There  are  two  questions  in  this  c^e.  First; 
whether  the  caiptiain  had  a  right,  under  the  circumstances  of  the  case,  to  sell' 
tlte  ship  and  cargo ;  aifd,  secondly,  whether  there  ought  not  to  have  been  an 
abandonment  of  the  freight.  The  captain,  exercising  an  honest  judgment,  and 
befreving  the  ship  and  cafgotabe  in  the  utmost  peril,- was  justified  in  ^eUing' 
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them  to  the  highest  bidder,  by  the  necessity  of  his  situation,  and  his  sale  is 
therefore  binding  on  his  owners ;  the  peril  was  one  of  those  insured  against, 
and  the  underwriters  are  therefore  liable.  The  captain  was  induced  to  expose 
her  to  sale,  because  he  conceived  that  the  chance  of  saving  the  ship  and  caigo 
might  be  of  some  value  to  persons  upon  the  spot,  but  of  no  value  to  him  or  his 
owners.  It  was  surely  better  to  sell  in  such  a  case  tlian  to  suffer  the  ship  to 
perish  (for  her  total  destruction  was  hourly  expected,)  or  to  attempt  to  repair 
her  at  an  incalculable  expense.  If  the  captain  had  delayed  for  a  few  days,  and 
she  had  been  carried  away,  the  underwriters  would  have  had  reason  to  com- 
plain, that  he  had  not  done  his  duty.  They  would  have  had  great  reason  to  com- 
plain, if  he  had  not  complied  with  the  advice  of  the  agents.  Mure  4*  Jolliffe^ 
one  of  whom  was  also  a  part  owner.  It  has  been  said,  that  however  well 
intended  the  sale  was,  with  reference  to  the  ship  and  cargo,  yet  that  it  was  no 
benefit  to  the  underwriters,  inasmuch  as  it  occasioned  a  total  loss  upon  freight, 
and  that,  therefore,  they  have  grounds  of  complaint.  It  was  urged  at  the  trial,  that 
this  was  not  for  the  benefit  of  *all  concerned,  as  it  could  not  be  for  the  r»<yg/| 
benefit  of  the  underwriters  upon  freight ;  but  the  interest  of  all  concerned  *- 
means  the  interest  of  those  concerned  in  the  ship  and  cargo ;  and  the  interests 
of  the  underwriters  upon  freight  are  not  to  outweigh  the  interests  of  the  owners 
of  the  sliip  and  caigo.  Upon  this  subject  there  are  many  authorities.  In  Milks 
v.  Iletcher,  Doug.  231,  a.,  4th  ed.,  Mansfieldf  C.  J.,  said,  **The  captain  had 
no  express  order,  but  he  had  an  implied  authority  from  both  sides,  to  do  what 
was  right  and  fit  to  be  done,  as  none  of  them  had  agents  in  the  place;  and 
whatever  it  was  right  for  him  to  have  done,  if  it  had  been  his  own  ship  and 
cargo,  the  underwriter  must  answer  for  the  consequences  of,  because  this  is 
within  his  contract  of  indemnity."  The  subsequent  part  of  the  judgment  in 
that  case,  also  applies  strongly  here.  Plantamour  v.  Staple*^  1  T.  R.  611,  n., 
is  also  an  authority  to  the  same  effect;  and  Mamfidd^  G.  J.,  there  says,  **That 
being  done  which  was  the  best  that  could  be  done,  the  underwriters  are  liable  ;*' 
and  Bulier^  J.,  there  confirms  MWes  v.  Fletcher^  and  says,  ^*  It  was  there 
decided,  that  the  captain  has  a  general  power,  and  is  bound  in  duty  to  do  the 
best  for  all  concerned.*'  The  next  case  is  that  of  Underwood  v.  RoberUon^  4 
Campb.  138.  There  the  captain  of  a  re-captured  ship,  because  he  could  not 
immediately  proceed,  being  stript  of  all  her  hands,  and  not  being  able  to  procure 
a  fresh  crew  immediately,  sold  the  ship  and  caigo,  under  the  order  of  the  Vice 
Admiralty  Court;  and  Ellenborough^  C.  J.,  held,  **  that  he  had  no  right  to  sell 
the  cargo,  and  that  he  was  bound  to  have  waited  a  reasonable  time,  for  the 
purpose  of  procuring  a  competent  crew  to  navigate  his  vessel.*'  From  that  it 
must  be  inferred,  that  if  he  had  waited  a  reasonable  time,  the  circumstance  of 
the  necessity  which  *had  occasioned  the  sale  of  the  ship,  would  then.  r^^% 
have  been  justifiable.  In  the  case  of  the  Betty  Cathcari,  1  Rob.  Adm.  ^ 
Rep.  220,  Sir  fVilliam  Scott  said,  ^  The  revenue  and  navigation  laws  are 
certainly  to  be  construed  and  applied  with  great  exactness ;  at  Uie  same  time  it 
is  not  to  be  said,  that  they  are  not  subject  to  all  considerations  of  rational  equity. 
Cases  of  unavoidable  accident,  invincible  necessity,  or  (the  like,  where  the  party 
could  not  act,  otherwise  than  he  did,  or  has  acted  at  feast  for  the  best,  must  be 
considered  in  this  system  of  laws  just  as  in  other  systems.  Laws  that  would 
not  admit  an  equitable  construction  to  be  applied  to  the  unavoidable  misfortunes 
or  necessities  of  men,  or  to  the  exercise  of  a  fair  discretion  under  difficulties, 
could  not  be  laws  framed  for  human  societies."  In  the  case  of  the  GartitU" 
dine^  3  Rob.  Adm.  Rep.  257,  Sir  fflUiam  Scott  observed,  ^*  It  is  said,  that  the 
roaster  is  the  mere  depositary  and  common  carrier  as  to  the  cargo,  and  that  the 
whole  of  his  relation  to  the  goods  is  limited  to  the  iluties  and  authorities  of  safe 
custody  and  conveyance.  This  position,  that  in  no  case  has  he  a  right  to  bind 
the  owners  of  the  caigoes,  is,  I  think  not  tenable  to  the  extent  in  wnich  it  has 
been  thrown  oui;  for  though,  in  the  ordinary  state  of  things,  he  is  a  sUrangcr  to 
the  cargo  beyond  the  purposes  of  safe  custody  and  conveyance,  yet  in  cases  of 
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instant  and  unfoneen  and  nnprovided  necessity,  the  character  of  ag^ent  and 
supercargo  is  forced  upon  him,  not  by  the  immediate  act  and  appointment  of 
the  owner,  but  by  the  general  policy  of  the  law;  unless  the  law  can  be  sup- 
posed to  mean,  that  valuable  property  in  his  hand  is  to  be  leA  without  protection 
and  care.  It  must  unavoidably  be  admitted,  that,  in  some  cases,  he  must 
*7621  ^'^'^'^^  ^^®  discretion  of  an  authorised  agent  over  the  cargo,  as  *weU  in 

-^  the  prosecution  of  the  voyage  at  sea,  as  in  intermediate  ports  into  which 
he  may  be  compelled  to  enter."  And  he  afterwards  observes,  '*  The  law  of 
cases  of  necessity  is  not  likely  to  be  well  furnished  with  precise  rules ;  necessity 
creates  the  law,  it  supersedes  rules;  and  whatever  is  reasonable  and  just  in  such 
cases  is  likewise  legal."  From  these  authorities,  it  appears  clearly  what  has 
been  considered  to  be  the  power  and  authority  of  the  captain,  not  only  according 
to  the  common  law,  but  also  in  the  Court  of  Admiralty :  and  it  follows,  that  the 
captain,  situated  in  such  extreme  necessity  as  he  was  in  this  case,  was  authorised 
to  act  as  he  did,  both  with  reference  to  the  ship  and  and  the  cargo.  Green  v. 
T/u  Rorjal  Exchange  Ansurance  Companyf  is  precisely  in  point;  in  that  case 
the  jury  found,  and  the  court  held,  that  if  the  captain  did  the  best  for  all  the 
parties  concerned,  the  underwriters  were  liable.  In  this  case,  the  jury  have 
found  that  the  master  acted  for  tlie  benefit  of  all  concerned,  and  that  the  sale 
was  honestly  and  fairly  conducted  and  directed  with  a  view  to  the  interest  of  all 
concerned.  Therefore,  without  overturning  that  case,  the  court  cannot  decide 
in  favor  of  the  defendants  in  this  case.  The  authority  of  H^Uaon  v.  MUlar^  2 
Stark.  N.  P.  C.  1,  Reid  v.  Darfiy^  10  East,  143,  and  Hayman  v.  Moiton,  5 
Esp.  N.  P.  C.  65,  is  fully  admitted.  Those  cases  decide,  that  nothing  but 
extreme  necessity  will  warrant  the  master  in  making  a  sale;  but  it  is  impos- 
sible that  a  case  of  stronger  necessity  than  the  present  could  exist 

The  next  question  is,  whether  or  not  the  freight  should  have  been  abandoned. 
To  this  Gibbs,  C.  J.,  gives  a  decided  answer  in  Green  v.  The  Royal 
*7aal  Exchange  ^^ssurance  Company^  namely,  that  there  was  nothing  to 

•^  ^abandon.  If  the  sale  were  right,  the  ship  and  cargo  were  gone  into 
different  hands,  and  she  could  never  earn  freight.  Where  the  freight  is 
abandoned  to  the  underwriters  of  the  ship,  it  belongs  to  them,  and  they  become 
her  owners  from  the  time  of  the  commencement  of  the  risk ;  and  if  the  ship  be 
hypothecated  for  the  wages  of  the  sailors,  the  hypothecation  follows  the  ship, 
and  the  underwriters  take  her«  subject  to  those  burthens  and  outgoings :  they  are 
liable  for  those  charges  after  abandonment.  This  has  been  incidently  discussed  in 
various  cases.  In  Thompson  v.  Rowcroft^  4  East,  34,  Ellenborough^  C.  J., 
said,  **  The  underwriters  on  the  ship,  from  the  tiihe  of  the  abandonment  to 
them,  stand  in  the  same  situation  as  the  owner;  and  as  the  owner  was  liable  to 
all  these  expences  before,  so,  after  the  abandonment,  they  must  be  borne  by  the 
underwriters  on  the  ship.  Expenses  of  this  sort  are  not,  properly  speaking, 
salvage  on  the  freight,  but  they  are  charges  paid  by  the  owners  of  the  ship,  for 
the  ^nefit  of  those  to  whom  he  abandoned  it.  And,  therefore,  he  will  be 
entitled  to  retain  a  proportionable  part  on  his  settlement  with  them."  The 
cases  of  Leat/iam  v.  Terry ,  3  Bos.  &  Pull.  479,  McCarthy  v.  AbeU  5  East, 
388,  Sharp  and  Gladstone^  7  East,  24^  are  all  to  the  same  effect.  The  opinion 
of  EllenborougK  C.  J.,  in  Parmeter  v.  Todkunter^  1  Campb.  641,  is  at 
variance  with  these  cases,  but  it  was  overruled  by  Gibba^  C.  J.,  in  Green  v. 
The  Royal  Exchange  Aaaurance  Company^  in  which  case  it  was  cited. 
\^DaUaB^  C.  J.  In  Hayman  v.  MoUon  it  was  decided,  that  in  cases  of  extreme 
necessity  the  captain  may  sell  the  ship  for  tlie  benefit  of  the  owners,  but  that  it 
can  only  be  in  cases  of  extreme  necee^Uy,  No  case  has  been  mentioned  in 
^frg-t  ^which  it  has  been  held  that  the  captain,  even  in  a  high  degree  of 
^  J  expediency*  has  a  right  to  exercise  a  judginent  upon  the  prudence  of 
selling  the  vessel.     Here  all  that  has  been  stated  is,  that  it  was  done  upon  the 
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BUFveyor^s  report^  stating  (bal  it  woaM  be  prudent  to  sell:  it  does  not  appeair 
upon  the  special  verdict  that  it  was  absolutely  necessary  to  sell.  In  JReid  r. 
Darby  that  distinciion  Was  taken.] 

Arguments  far  the  diefefulsnfs.  The  defendants  are  entitled  to  the  judgment 
of  the  eourt  on  these  grounds^  first,  thai  there  never  haa  been  any  loss  of  the 
freight  insured ;  secondly,  that  if  there  has  been  any  loss,  that  loss  has  arisen 
from  the  act  of  the  assured  themselves;  and,  (hirdly,  that  the  plaintiflTs  cannot 
recover  without  abandonment.. 

On  the  first  grovnd,  Jinditsm  v.  fV&llis^  2  M.  A;  9.  240,  is  in  point.  It 
was  there  held  that  the  mere  retardafioii  of  a  v<^age  could  never  amount  to  a 
total  loss,  nor  couki  it  authorise  an  abandonment.  ElUnborough^  0.  J.,  there 
said,  that  *'  disappDintment  of  arriv^  was  a  new  head  of  abandonment  in  insur- 
ance law;"  and  he  afterwards  adds^  •«  there  is  not  any  case  or  principle  which 
authorises  an  abandonment,  Unless  where  the  loss  has  been  actually  a  total  loss, 
or  in  the  highest  degree  probable  at  the  time  of  abandonment."  However  a 
ship  may  be  retarded,  if  she  finally  arrive  at  her  destination,  there  is  no  loss 
under  the  policy.  But  it  may  be  said  here  that^  although  the  ship  arrived,  it 
did  not  bring  the  same  cargo,  andy  therefore,  the  freight  was  not  earned.  But 
that  is  answered  by  the  case  of  Everth  v.  Smithy  ibid.  27B,  which  decided  this 
as  to  freight*  In  that  case  the  ship  was  detained,  and  afterwards  procured 
freight  from  other  persons ;  and  h  Was  held,  that  freight  having  been  *afier^  r*7A5 
wards  earned,  the  underwriters  were  not  liable.  It  makes  no  difference,  ^ 
therefore,  whether  the  eafgo  be  the  same  or  not.  This  vessel  brought  a  com- 
plete cargo,  and  eame<l  freight,  and  that  on  the  same  voyage ;  consequently  no 
freight  was  lost.  But,  if  freight  has  been  lost,  it  has  been  lost  by  the  act  of  the 
assured  himself;  for  the  ship  did  survive  the  winter,  brought  a  full  cargo, 
and  earned  freight.  The  underwriters  cannot  be  called  upon  to  pay,  when  the 
ehip  has  done  all  that  was  undertaken.  Mure  ^  JoUiffe,  the  former  a  part 
owner  of  the  ship  and  cargo,  and  both  representing  the  other  owners, 
bona  fide  thought  it  for  tlie  benefit  of  all  parties  concerned  fo  put  an  end  to 
the  adventure,  and  sell  the  ship.  The  ship  being  so  transferred,  the  ownera 
cannot  have  recourse  to  the  underwriters  for  the  freight.  The  ship  was  quite 
repairable,  and  there  was  nothing  in  the  circumstances  to  prevent  her  complet- 
ing her  voyage;  and  there  is  no  case  In  which  the  captain*  much  less  the  owner 
of  a  vessel,  has  been  held  to  be  justified  in  parting  with  a  ship  becauae  she 
was  in  peril,  or  because  she  was  in  danger  of  not  performing  the  voyage,  the 
risk  of  which  was  insured  against.  The  underwriter  insured  against  the  risk ; 
and  the  parties  can  have  no*  right  to  settle  the  risk,  and  then  to  tell  the  under* 
writer  that  he  is  bound  as  if  the  vessel  had  been  lost  by  the  perils  of  the  sea. 
Here,  no  peril,  but  the  act  of  the  assured,  actually  prevented  the  voyage  from 
being  accomplished.  It  is  the  risk  that  has  been  scdd,  and  not  the  ship,  which, 
at  the  time  of  sale,  was  a  good  vessel.  It  is  admitted  that,  as  in  AhUe$  v. 
Fletcher^  when  the  vessel  is  irreparable,  the  remains  may  be  disposed  of;  and 
that  is  the  principle  upon  which  Qreetx  v.  The  Royal  Exchange  A$9uranee 
Company  was  decided.  The  principle  is  this,  a  captain  may  seli  bis  vessd  if 
she  be  so  damaged  that  she  cannot  perform  the  voyage ;  but  he  cannot  sell 
merely  because  she  is  in  peril.  In  McCarthy  v.  Mel^  EUenborough^  C^  J.« 
says,  ^  The  question  ^appears  to  us  to  resolve  itself  into  this  single  r«.«^ 
point,  whether  the  freight  have  been  lost  or  not;"  and  he  adds,  '*  if  it  ^ 
have  been  lost  to  the  owners  of  the  ship,  it  has  become  so  lost  to  them,  not  by 
means  of  the  perils  insured  againstf  but  by  means  of  an  abandonment  of  the 
ship,  which  abandonment  was  the  act  of  the  assured  themselves;  witk  which^ 
therefore,  and  the  consequences  thereof,  the  underwriters  on  freight  had  no 
concern."  There  has  been  no  total  loss  of  ship  in  this  case ;  there  has  been 
no  total  loss  of  caigo ;  and  it  cannot,  therefore,  be  contended  that  there  has  been 
a  total  loss  of  freight.  There  has  been  no  abandonment  of  the  ship  or  cargo ; 
there  could  not  be  any  abandonment,  because  the  case  never  arose  in  which  the 
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abandooKieiit  jof  tbs  Aip  eould  hav«  tiJcen  plae«,  {a  all  tlie  eases  npoti  this 
subject  the  ^ueetioa  has  arisen,  wJ^iere  a  ship  has  heen  injured  by  the  peril  of 
the  sea,  and  where  sbe  has  been  iirei^ahly  kijiired  and  ihe  voyage  lost  /W- 
ntaux  V.  Bradley^  aad  many  other  pastes*  tura  upon  the  point,  whether  ships 
be  or  be  not  repairable ;  if  aot  repainable  for  the  purpose  o(  the  voyage,  then 
the  ship  inay  be  abayadoaed.  But  the  case  iloes  iMt  turn  upon  this;  for  whether 
there  be  a  total  loss  or  iioty  as  in  M^'Carihy  y,  Md^  as  tha  abandonment  traos- 
iecs  it  to  a  third  perscMi,  there  can  be  no  dejnaud  npoa  the  uaderwriters  on 
freight*  As  to  the  authority  of  the  laiasier  io  seU«  ti  is  true  he  may  dispose 
of  a  wreek;  but  he  canoot,  under  any  eireuneistaiices,  dispose  of  a  ship  at  all 
capable  of  performing  the  voyage  insured.  In  RHd  v.  Darby ^  the  ship  had 
undergone  great  peril  and  damage:  there  were  proceedings  in  the  Admiralty 
Court,  and  every  thtug  was  done  bona  Jvit  to  authorise  the  sale,  and  yet  the 
eourt  held  that  thexe  was  aa  alternative,  aod*  therefore,  ihat  the  isaptain  eould 
not  sell  the  shipu  In  Wilson  v.  Miliar^  the  j.udgi»ent  <^  UtUnborougk,  C.  J«, 
is  decisive  upon  this  point. 
^7671       *As  to  the  laat  part  of  the  case,  whether  an  abandonment  be  ueees- 

^  aary  or  nox,  the  case  of  Green  v.  The  Boyid  Exchange  Aauuranee 
Compatiy  would  appear  deeisive,  but  it  is  now  stated  by  the  coansei  for  the 
plaintilTs,  thai  they  were  in  error  in  supposing  that  there  was  an  abandonxneut 
of  the  ship ;  ii  is  now  stated  that  it  was  not  so,  and  that  the  underwriters 
accepted  a  salvage  and  paid  a  total  loss.  This  is  very  important,  for  if  there 
lias  been  no  abandomnenl  of  the  sbip»  tbe«  unquestionably  there  is  no  total  lo«s 
of  the  ship;  it  is  only  a  partial  loss,  i«  whatever  light  tlie  parties  may  view  ii.- 
Thotnpsfm  v.  Rowcroft  and  Lealham  v.  Terry  are«  therefore,  important  eases. 
If  the  owners  were  justified  in  parting  with  tiie  ship  to  Patterson^  it  was  never 
abandoned ;  in  fact,  the  case  nevef  arose  in  which  tb«y  were  entitled  to  aban- 
don. In  Hodgton  v.  BladdUon^  i  Park  on  Ins.  281,  i»^,  ii  was  held,  that 
although  the  ship  was  sold,  and  abandonmeol  was  jiecessary.  And  in  Martin 
y.  Crokaltt  H  £ast,  466,  EHenborouglh  C.  J„  said,  ^*  Where  the  thing  insured 
subsists  in  specie,  an  abandonment  is  necessary,  if  it  be  neeessary  in  any  ease; 
aad  iff  upoia  ihe  happening  of  such  a  peril,  whieh  suspends  the  voyage  and 
induces  the  necessity  of  repair,  the  owners  choose  to  make  ii  a  iotal  loss,  they 
ought  to  give  notice  of  abandonment.*'  The  parties  in  this  case  ought  to  have 
given  the  underwriters  an  opportunity  of  judging  for  themselves. 

Reply.  The  case  of  Green  v.  TVu  Royal  Exchange  Atmrance  Company 
goes  further  than  tl)is  case,  because  there  the  ship  was  repaired  to  a  certain 
degree  so  as  to  bring  home  part  of  a  cargo*  •^nder$on  v.  WaUis  was  a  case  of 
a  retardation  of  voyage,  but  this  case  is  diAerent;  the  necessities  of  the  vessel 
called  for  an  immediate  act,  and  it  has  been  shown  that  it  was  d<Mie  with  great 
^^7681  ^^i^r^ioA  A^ter  two  surveys,  and  upon  the  adviee  *of  the  agents  and 

*J  the  captain ;  and  the  jury  have  found  that  it  wa«  Uie  best  thing  that 
could  have  been  done  for  all  concerned.  It  has  been  stated  that  the  umler- 
writers  for  freight  were  parties  concerned,  but  thai  proposition  cannot  be  sup- 
ported ;  for  in  completing  a  sale  of  a  ship  and  eaigo,  the  captain  or  agent  looks 
io  the  interest  of  the  owners  o{  the  ship  and  cargo,  and  not  beyond  tiiem.  It 
has  been  also  stated,  that  the  underwriter  having  taken  the  risk*  had  a  right  to 
jutt  the  risk  of  the  whole  voyage;  but  the  opinions  of  Mansfield.  C.  Jm  BuUer^ 
J.,  and  EUenboroughf  C,  J„  in  the  cases  which  have  been  cited,  atul  of  this 
court  in  Green  v.  The  Boyal  Exchange  Mfiuranee  Company^  negative  that 
position ;  and  if  so,  the  consequence  tvould  be,  tliat  no  insuraiice  could  be  safoly 
cifoctcd.  The  event  is  not  to  be  considered;  the  conduct  of  the  parties  at  the 
time  is  alone  to  be  considered.  In  Green  v.  The  Royal  Exchange  Assurance 
Company^  the  ship  cannot  be  considered  as  a  mere  wreck,  for  she  was  after- 
wards repaired,  and  brought  home  part  of  a  caigo.     Great  reliance  has  been 

t  1  Park  on  Int,  257.  7th  edit. 
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placed  by  the  defendants  upon  Reid  v.  Darby;  but  when  well  considered,  that 
case  is  in  favor  of  the  plaintiffs.  The  opinions  of  Lawrence,  J.,  and  Le  Blanc^ 
J.,  are  strong  in  their  favor;  and  EUenborough,  C  J.,  although  he  differed  ia 
opinion  with  the  rest  of  the  court  upon  this  point,  founded  his  judgment  exclu- 
sively upon  the  circumstance  of  the  defendants  not  complying  with  the  registry 
acts.  The  decision  in  that  case  was  not  upon  the  ground  of  the  party  having 
no  authority  to  sell.  Martin  v.  Crokatt  is  altogether  inapplicable  to  the  pre- 
sent case.  It  has  been  decided,  that  in  cases  of  extreme  necessity  the  captain 
may  sell;  and,  under  the  circumstances  of  this  case,  and  upon  the  authorities 
whifth  have  been  cited,  the  plaintiffs  are  entitled  to  the  judgment  of  the  court. 

Cur.  adv.  vult. 

*Dalla8,  C.  J.,  now  delivered  the  judgment  of  the  court.  r«7A0 

This  case  has  been  twice  ai^ed,  and  most  ably  on  both  occasions.  ■- 
It  comes  before  the  court  on  a  special  verdict,  which  in  substance  is  this.  fHis 
Lordship  then  stated  the  special  verdict.]  The  objections  made  to  the  plain- 
tiffs' right  to  recover  are  these:  first,  it  is  said  that  the  captain  had  no  right  to 
sell  the  vessel,  and  so  determine  the  voyage,  or  in  other  words,  that  the  voyage 
was  not  put  an  end  to  by  the  perils  of  the  sea,  but  by  the  act  of  the  assured ; 
and,  secondly,  that  if  the  sale  was  proper,  there  ought  to  have  been  an  aban- 
donment of  the  freight.  With  respect  to  the  second  objection,  it  resolves  itself 
into  matter  of  form;  for,  under  the  facts  found  in  the  special  verdict,  inasmuch 
as  there  could  be  no  freight  to  abandon,  no  actual  benefit  could  be  derived  from 
abandonment  in  terms;  and,  therefore,  the  chief  objection  as  against  the 
assured's  right  to  recover,  is,  that  something  has  not  been  done  which,  if  it  had 
been  done,  would  have  placed  the  insurer  in  no  better  situation. 

The  first  objection  then  is,  that  the  captain  had  no  right  to  sell ;  and,  as  to 
this,  the  argument  has  gone  upon  very  wide  grounds,  and  a  great  number  of 
cases  have  been  referred  to.  But,  before  going  into  the  general  doctrine  or  the 
particular  authorities,  I  think  it  right  to  premise,  that  our  opinions  must  be  con- 
sidered as  formed  on  the  facts  of  this  case ;  for,  although  general  principles  are 
highly  valuable  when  they  can  be  of  general  or  extensive  application,  yet,  from 
the  very  nature  of  subjects  of  this  description,  the  application  of  principles  as 
far  as  decided  cases  furnish  any  rule,  must  depend  upon  the  circumstances  of 
the  particular  case. 

To  proceed,  then,  to  the  first  objection :  had  the  captain  a  right  to  sell  so  as 
to  bind  the  insurer  on  the  facts  of  the  case  before  us  ?  This  involves,  first,  tlie 
^general  right  of  the  captain  to  sell ;  and,  secondly,  the  peculiar  facts  r^j^jQ 
as  affecting  the  exercise  of  such  right.  The  first  view  taken  of  the  sub-  '- 
ject  has  been  as  to  the  right,  and  the  extent  of  such  right,  as  it  may  become  a 
question  between  the  captain  and  his  owners,  or  between  the  original  owners 
and  a  purchaser,  who  may  derive  title  under  a  sale  by  the  captain.  Many 
cases  have  been  cited  upon  this  part  of  the  subject ;  the  first  I  shall  allude  to 
were  those  of  the  Betty  Cathcart^  of  the  Gratitudine^  and  Reid  v.  Darhy^ 
10  East,  143:  other  cases  were  also  cited  in  this  part  of  the  argument,  which 
will  be  mentioned  hereaAer.  It  may  be  necessary,  therefore,  first  to  consider 
the  doctrine,  and  next  to  examine  how  far  it  is  applicable  to  the  present  case. 
With  respect  to  the  general  policy  of  the  rule  as  to  the  right  of  the  captain  to 
sell,  in  my  brother  Marshaira  Freutise  on  Insurance j^  this  question  will  be 
found  to  be  treated  at  large,  and  also  in  Lord  Chief  Justice  AbbotVB  book  on 
Shipping ;\  and  to  the  cases  cited  in  both  I  shall  generally  refer. 

Several  foreign  ordinancesK  expressly  declare,  that  the  master  shall  not  sell 

t  1  Rob,  Adm,  Sep.  220.  t  3  Soh,  Adm,  Sep.  240. 

^  Vol.  ii.  tit.  Abandonment,  II  Part  1.  chap.  1.  4th  edit. 

T  ConMolatOf  D.  M.  ch.  253.    Law$  of  Oleron,  art.  1 :  of  Wiebuift  art.  13 :  qfihe  Hanoo 
Toion«,  art.  57.    French  Ordinance,  liv.  2  tit.  1.    J)u  CapUaine,  art.  19.     Oram,  of  Hoi 
terdam,  an.  165.    2  Magentt  107. 
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without  a  special  authoritj  from  the  owners ;  and  Sir  Matthew  Hale,  in  con^ 
tormity  to  such  regulations,  is  reported  to  have  decidedt  that  the  sale  of  a  ship 
by  the  master  did  not  convey  the  property  to  the  buyer,  although  the  sale  was 
made  in  a  foreign  country,  in  a  case  of  inevitable  danger,  the  ship  and  tackle 
being  beaten  and  broken,  and  no  hope  of  saving  any  part  of  them,  pardy  on 
'*7711  B^^^uii^  ^^  ^®  tempest,  *and  partly  ou  account  of  the  barbarity  of  the 
^  inhabitants  of  that  country,  who  carried  oflT  every  thing  that  was  cast 
on  shore.  This  ease  is  certainly  very  strong,  and  so  much  so,  that  it  has  sug- 
gested a  doubt  of  the  accuracy  of  the  report ;  for,  in  observing  upon  it,  liord 
Chief  Justice  Abbott  says^  **  Perhaps,  however,  there  might  in  this  case  be 
some  circumstances,  not  noticed  by  the  reporter,  which  might  lead  the  learned 
Judge  to  doubt  the  absolute  necessity  of  a  sale,  or  to  think  the  buyer  a  party 
to  the  misconduct  mentioned  in  the  book."  This  doctrine  seems,  however, 
to  have  been  confirmed  in  the  subsequent  case  of  Jolmnon  v.  Shippen,  2  Ld. 
Raym.  964 ;  in  which  Lord  Holt  is  reported  to  have  said,  **  The  master  has 
no  authority  to  sell  any  part  of  the  ship,  and  his  sale  transfers  no  property/* 
Though  as  to  this,  it  is  to  be  remarked,  that  on  looking  to  the  facts  of  that  case, 
it  did  not  turn  on  the  point  of  necessity,  but  on  a  distinction  between  hypothe- 
cating and  selling;  for  hypothecation  would  have  been  sufficient,  and  for  neces- 
sary repairs  it  was  admitted  that  this  might  be  done.  In  a  subsequent  case, 
however,  though  EUenborough^  C.  J.,  seemed  disposed  to  admit  the  right  of 
the  master  to  sell  in  a  case  of  extreme  necessity,  (and  the  instance  which  he 
puts,  is  of  a  wreck  which  cannot  be  got  off,)  yet  his  Lordship  offered  to 
reserve  the  question  of  the  master's  power  to  sell  under  any  circumstances,  if 
the  verdict  should  render  it  necessary.  In  the  case  of  Reidv,  Darby ^  10  East, 
157,  his  Lordship  also  quoted  the  authority  of  Lord  Holt  as  to  the  master's 
having  no  such  right.  In  the  case  of  Hayman  v.  MoUon^  5  Esp.  65,  he  again 
expressed  himself  in  these  terms :  ^*  Where  a  cause  of  urgent  necessity  and 
extraordinary  difficulty  occurs,  where  a  ship  has  received  ir remedial  injury,  I 
*^772l  ^^  disposed  to  go  as  *far  as  I  can  to  support  what  has  been  contended 
-^  for ;  namely,  that  the  captain  acting  bonafidt  and  for  the  benefit  of  the 
owners,  might  sell  the  ship.  This  is  thft  disposition  of  my  mind,  but  I  cannot 
lay  it  down  as  positive  law."  In  WiUon  v.  Millar^  2  Stark,  N.  P.  C.  3,  his 
Lordship  expressed  himself  to  the  same  effect. 

It  is,  therefore,  certainly  true,  that  even  the  right  to  sell,  as  between  the 
captain  and  the  owners,  has  been  deemed  of  a  very  questionable  nature ; 
although  upon  the  whole,  extracting  from  the  books  what  seems  to  be  the 
weight  of  authority,  I  cx>nceive  that  the  right  to  sell  must  be  considered  to 
exist  in  cases  of  extreme  necessity ;  a  right,  however,  which,  in  all  cases, 
must  be  strictly  watched.  Supposing,  therefore,  this  to  be  a  sale  made  for  the 
benefit  of  the  absent  owners,  the  question  is, — was  it  made  under  ciroumstances 
of  justifiable  necessity  ? 

I  shall  now  advert,  in  addition  to  the  authorities  to  which  I  have  already 
referred,  to  the  cases  cited  to  prove  the  contrary ;  and  of  these  the  first  is  tliat 
of  Beid  V.  Darby,  where  the  question  was,  whether,  upon  the  facts  of  that 
case,  the  master  had  a  right  to  sell ;  and  the  circumstances  were  these :  The 
masier,  on  an  affidavit  that  the  ship  had  received  considerable  damage,  procured 
a  survey  to  be  made,  under  the  authority  of  the  Vice  Admiralty  Court ;  and 
by  a  decree  of  that  court  the  ship  was  finally  sold.  The  Court  of  King's 
Bench  held,  that  such  sale  did*not  divest  the  right  of  the  original  owner :  first, 
because  the  captain  had  no  right  to  sell,  under  the  circumstances  of  the  parti- 
cular case ;  and,  secondly,  that  the  Court  of  Vice  Admiralty  had  no  jurisdic- 
tion or  authority  to  order  a  sale.  The  judgment  in  that  case  could  not,  there- 
fore, be  different ;  for  there  was  no  sufficient  evidence  of  a  necessity  to  sell, 
*77^1  *®^^^P^  ^^^  ^^®  proceedings  in  the  Vice  Admiralty  Court,  which  court 
J    was  held  to  have  no  jurisdiction  to  inquire  into  the  necessity :  it  stood 

t  Tremenkere  et  Tre$Uli<m,  I  Sid.  452.  t  Aiboit  an  Shipping,  p.  2.  4tb  edit. 
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upoa  4ihe  fact  of  a  caere  «sde  by  diie  niQUBier,  9nd  tfiere  w«8  no  proof  of  a  nepeg 
sity  (or  such  ^ale,  except  wliai  li^e  master  liii9^r  had  sworn.  But  ia  thif 
case  there  is  supplied  all  that  was  waotuig  ia  Beid  v.  Darby  ;  first,  the  precise 
decree  of  peril  in  which  the  ship  was  placed ;  and  next,  the  ficKlii^  of  a  special 
jury  :  not,  Jtike  the  Court  of  Vice  Adniirajiy,  having  jao  jurisiSctioH,  but  having 
jurisditio^,  and,  in  the  eiLercise  of  that  jurisdieuota*  having  found  the  degree 
of  peril  ju>  h»ve  been  -such  as  to  bav«  induced  Stiwl  J4isti&ed  jibe  ftaie. 

Another  case  has  been  citedt  to  prove  tl>e  r^ht  to  eell  to  be  at  least  doubtful, 
be  the  eircumstances  what  tliey  ^ay.  I  have  already  adv-erted  to  it;  and  there 
Lord  £Umbor^ugh  thus  lays  down  the  true  line,  as  io  the  degnse  aod  inetisure 
of  fiecessity:  *'A  sale  can  only  be  juatiti^  by  extreme  necessity,  and  tlio 
most  pure  good  faith  4  that  is,  if  the  vessel  is  in  such  a  slaie  as  it  would  be 
probable  that  itlae  owners  tbeniselves,  if  on  the  spo^  w-ouM  have  acted  in  tho 
sanfie  way  as  the  captain  has  done,  and  have  sold  the  abip,  I  abaU*  therefore, 
leave  it  to  the  jury  to  say,  whether  there  existed  su^h  a  neceasity  «6  called 
upon  the  capitain,  acUag  for  the  beoe;fit  of  his  owners,  to  ae(l  the  ship  {  and  if 
tliere  did,  wl\ether  this  was  a  fak  sale,  and  unmixed  yvith  any  fraud."  And^ 
after  specifying  ^  course  which  he  thinks  m^  to  jiave  been  pursuedt  but 
which  was  not,  his  I^ordship  adds,  ^  If  Uiis  had  been  4ona  and  £»iled,  tho 
necessity  of  aelling  would  have  been  more  pressii^g ;  and  I  thini^  ibe  captain 
should  haye  sold."  But  befo^  1  quit  this  case,  I  will  only  furtheir  observe,  thi&t 
ifthe  jury  bad  fomidp  upon  the  queation  so  pui  to  tlj^mu  ^  the  *afiirma-  r^'v^v^ 
live,  or  rather  tha,t  !the  peril  induiceid  and  justified  the  necesaity,  Ahey  1- 
would  have  fannd,  not  only  in  aubstance  but  in  ierma*  irhat  is  found  in  this 
special  verdict :  buit,  finding  the  sale  to  be  liranduJiefil,  ihey  4is|H>scd  of  the 
4oubt ;  for  the  seiUing  fraudulendy,  ex^elnd^d  Uie  necessity  to  adl,  or  nendered 
the  sale  void. 

I  have  observed  thus  iar  on  the  caae  before  vs,  aa  if  it  weioe  a  4|nes1^ 
between  the  fo/rmer  owners  nn  a  sain  by  tlie  .captain  and  -the  vemdc^,  only  for 
the  sake  of  the  general  doctxvne,  as  I  s^aU  have  to  apply  it ;  and  fiirther,  that 
in  a  Quae  wbicli  is  staled  to  be  of  great  <eonae4^^iee  |to  tlie  n^aiitiaie  and  insu- 
rance law,  J  Biay  not  be  tliougbi  40  bare  ovicrlooked  the  dec^sims  referred  to  ac 
the  bar.  But,  in  truUi,  this  is  not  a  case  of  inipHcd  authoriiy  froin  the  owner ; 
for  the  owner  himself  was  personally  present,  and  is  found  to  haye  coneurrcd 
in  the  sale.  And  this  ieada  me  to  consider  ;a  diflerent  poiiit,  namely,  jibai  this 
was  not  a  ^ale  by  the  ^oaptain*  but  (by  ibe  owne^r ;  and  it  is  asked*  can  the 
>n8iur«d  have  a  /ight  to  seU  for  the  jnaurc^  f  To  ihis  I  .answer,  firsti  that  it  was 
not  Um  less  a  sale  by  the  captain  becaiAse  one  of  the  owners  being  present  on 
the  spot  co^curr^ :  andt  if  it  were  neoeasary,  it  might,  as  to  this,  be  observed, 
that  iownerabip  in  .a  fik'ip  is  not  Uk9  ihe  oases  of  joint  .concern  or  parmership ; 
far  one  owner  cannot  bind  the  rest.  So  tha.t  subs.taAUally  lAm  was  a  sale  by 
the  captain,  and  so  the  special  verdict  finds  ;  but  it  also  fprtlier  jinds,  ithat  the 
owner  on  -the  spot  was  the  agent  of  the  absent  owners.  fiTo.quesiion  can 
arise,  itberefonx,  upon  implied  authority,  nor  upon  ijije  efioet  of  the  sale,  as 
between  the  former  and  the  actual  proprietory  bnt  I  shoald  further  say»  that, 
on  the  broad  ground  of  a  power  Ijo  act  ton  a  suddien  emergency,  in  order  to 
save  us  much  as  could  be  saved  from  impen<Uug  ruin,  wlieiher  the  sale  be  by 
tbe  o.>vuer  or  ^e  captain  will  make  no  diUerence,  *if  the  circgnistances  ry^^^^ 
justi&ed  the  aeWng,  and  the  ;8ale  was  boneady  and  fairly  conducted.        ^ 

And  now,  pasaing  from  this  line  of  cases,  I  am  come  to  ihai  which  ecn- 
sUtu^tes  title  precise  point  on  tilie  present  occasion*  9fiZp  a  question  between 
the  insurer  and  the  insured,  which  I  conceive  to  stand  on  principles  essen- 
tially differenL  In  the  case  of  HamUton  v.  Mtnde^%  2  Burr.  1198;  I  W. 
Bl«  276.  S.  C,  the  distinction  is  broadly  marked.  *^  Arbitrary  notions  con- 
i^ernit^  the  chaii^e  of  property  by  a  capture,  as  between  tb^e  former  owner  and 
lft  recaptor  os  vefiHJteCi  ought  never  (said  JU>rd  Jtiim^fifild)  to  be  )he  rule  of  deci- 

t  H»yman  v.  JlfoU««,  5  B^p*  65. 
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^oHi  as  between  the  insurer  and  insured,  upon  a  contract  of  indemnity,  con- 
trary to  the  real  truth  of  the  fact.**  Let  us  advert,  therefore,  now,  to  cases  of 
this  description.  In  Mitles  v.  Fletcher^  1  Dou^.  231,  a.,  4th  edit.,  Lord  McmS' 
afield  told  the  jury,  **4hat  if  they  were  satisfied  die  captain  had  done  what  was 
best  for  the  benefit  of  all  4X>ncerned,  they  roust  find  as  f^Mr  a  total  lo«s  ;*'  whidi 
they  accordingly  did.  And,  in  another  part  of  his-  Lcnrdship's  judgment,  he 
eays,  •*The  captain,  when  he  oame  to  Aew  Fark^  had  no  express  order, 
but  he  had  an  implied  authority  from  both  sides  to  do  that  which  was  fit  and 
right  to  be  done,  as  none  of  them  had  agents  in  the  place ;  and  whatever  it  was 
right  for  him  U»  have  done,  if  it  had  been  his  own  ship  and  catgo,  tlie  under- 
writer must  answer  for  the  consequences  of,  because  it  is  within  his  contract 
of  indemnity.  And  finally,  (Ills  Lordship  added,)  1  leA  it  to  the  jury  to  deter- 
mine, whether  what  the  captain  had  done  was  for  the  benefit  of  the  concerned : 
and  if  they  Ivad  found  that  it  was  in  words,  where  would  have  been  the  quea 
•tioQ  of  law  r* 

Observations  have  been  made  upon  the  meaning  of  the  words,  **  for  the 
it^^f^-t  benefit  of  all  concerned  ;**  but  *(he  distinctions  attempted  to  be  drawn 
^  ^  appear  to  me  to  be  without  difference.  Nor  does  it  appear  to  me,  that 
there  is  any  thing  in  the  distinction  made  between  insurance  on  ship  and  goods, 
and  insurance  on  freight.  It  is  said,  what  has  been  done  could  not  be  for  thf 
benefit  of  the  insurer  on  freight,  which  must  be  lost  by  this  proceeding; 
whereas,  if  nothing  had  been  done,  the  ship  might  have  earned  her  freight,  and 
the  insurers  have  been  discharged.  And  in  the  events  which  have  happened, 
so  it  would  have  been ;  but  the  master  is  to  look  to  the  chief  general  interest : 
that  is  the  ship  and  cargo ;  and  it  would  be  strange  to  say,  that  he  must  suffer 
these  to  prove  a  toUil  loss  to  the  insured  or  the  insurer,  because,  by  abandon- 
ment or  sale,  the  insurer  upon  freight  may  have  the  loss  as  depending  upon 
freight  cast  upon  him.  If  this  be  a  necessary  consequence  of  a  sale  justified 
in  all  other  respects,  it  justifies  it  in  (liis  also.  The  freight  is,  from  its  very 
nature,  incident  to,  and  dependent  upon  the  fate  of  the  ship ;  and  in  this  case, 
as  in  every  other,  parties  must  be  taken  to  have  contracted  according  to  the 
nature  and  necessity  of  tke  thing. 

The  authority  of  MiHt^  v.  Fletcher^  has  been  recognised  in  a  great  number 
of  subsequent  cases,  and  has  never,  that  I  am  aware  of,  been  in  the  slightest 
degree  impeached.  In  PlarUamour  v.  Staples^  1  T.  R.  611.  n.,  the  doctrine 
contained  therein  is  adopted  by  Mr.  Justice  Biiller^  who  states,  that  **  in  Miites 
V.  Fletcher  it  was  decided  that  the  cap^in  has  a  general  power,  and  is  bound 
in  duty  to  do  the  best  for  all  concerned  ;**  and  it  need  not  be  eventually  for  such 
benefit :  it  is  sufiicient  that,  exercising  an  honest  judgment,  he  deems  it  so  at 
the  time."  I  wijl,  now,  a^in  refer  to  the  terms  in  which,  in  Hayman  v. ' 
»7771  ^^^^^^'»  ^^^  Elleiworough  expressed  his  opinion ;  *and  I  shall  only 
J  further  mention  Green  v.  fhe  Royal  Exdumge  Assurance  Company,^ 
in  which  it  was  held,  that  the  underwriter  would  be  bound  upon  a  sale  fairly 
conducted,  and  it  only  went  to  the  jury  on  the  second  trial  on  that  question. 
The  judgment  of  Gibbs^  C.  J.,  in  granting  the  rule,  shows  the  opinion  of  the 
court  to  have  been,  that  if  the  captain  acted  fairly  and  with  a  view  to  their 
benefit,  the  insurers  were  bound  by  the  sale :  and,  it  is  to  be  noted,  that  case, 
like  the  present,  was  an  insurance  on  freight. 

Ttiis  weight  of  authority  is  decisive  beyond  all  doubt,  unless  the  present  case 
can  be  distinguished.  It  will  be  neeiessary,  tliereforo,  to  advert  to  the  facts  of 
the  several  cases,  and  see  whether  tliey  are  in  this  respect  distinguishable  in 
principle  from  the  present:  and  the  distinction  is  said  to  be,  that  in  all  the 
former  cases  the  peril  had  not  only  attached,  but  had  induced  as  its  consequence 
actual  injury ;  bat,  that  here  no  actual  or  adequate  damage  had  happened  to 
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justify  the  sale  ;  that  it  all  rested  in  chance  and  contin^ncy,  which  form  the 
very  nature  of  the  contract  the  insurer  takes  upon  himself. 

Risk,  it  has  been  said,  is  the  underwriter's  daily  bread,  and  that  no  person 
has  a  right  to  determine  that  risk  for  the  underwriter  and  place  himself  in 
his  situation ;  but  to  this  reasoning  I  cannot  subscribe.  The  underwriter,  before 
the  voyage  commences,  and  whilst  the  ship  is  in  perfect  safety,  takes  his  chance 
of  all  possible  peril ;  but  when  the  actual  peril  has  taken  place,  and  is  impend* 
inir,  and  the  subject  matter  of  insurance  is  in  the  jaws  of  destruction,  the  specu- 
lation is  entirely  changed;  and  when  the  assured  can  no  longer  act  for  himself 
in  estimating  the  degree  of  danger,  nor  give  directions  what  shall  be  done,  the 
question  is,  whether  it  be  not  a  benefit  to  him  to  vest  in  some  person  a  power 
to  save  'from  probable  destruction  all  that  can  possibly  or  probably  be  rm^ja 
saved.  Apply  this  principle  to  the  present  case;  but,  first,  let  the  facts  '- 
of  the  former  cases  be  examined :  and,  without  going  through  the  detail,  it  may 
at  once  be  admitted,  that  in  every  former  case  the  peril  of  the  sea  had  to  a  cer- 
tain degree  attached,  and  brought  the  ship  into  that  state  in  which  abandonment 
or  sale  took  place  by  the  assured ;  but  here  it  is  said,  that  the  loss  arose  out  of 
the  act  of  the  owner  in  selling,  and  that  ilie  sale  was  not  induced  by  any  peril 
of  the  sea.  This  distinction  seems  to  me,  also,  to  be  a  fallacy :  the  state  of  the 
ship  which  led  to  the  sale  was  induced  by  the  perils  of  the  sea ;  she  had  incur- 
red damage  in  the  course  of  her  voyage,  which  made  it  necessary  to  run  her  on 
shore,  and  she  was  stranded  at  the  time ;  there  was  no  reason  for  supposing  she 
would  have  been  got  off  the  rocks,  but,  on  the  contrary,  every  probability  of 
her  going  to  destruction,  which,  of  itself,  authorised  the  assured  to  treat  tlie 
voyage  as  at  end :  so  that,  though  the  sale  arose  immediately  out  of  the  act  of  the 
qaptain,  yet  that  act  was  induced  by  a  peril  which  had  taken  place,  and  put 
the  ship  into  a  state  in  which  the  verdict  finds,  that,  in  point  of  fact,  it  was  pro- 
per to  sell.  The  remote  and  proximate  causes  are  not  to  be  distinguished  in 
point  of  effect:  in  this  situation  the  interest  of  the  assurer  was  consulted,  and, 
the  captain  acting  for  the  best,  the  ship  was  sold. 

The  case  of  McCarthy  v.  Mel,  5  East,  368,  has  been  referred  to,  and  much 
relied  on  for  these  general  words  made  use  of  by  Lord  EUtnborough:  *'  If  the 
fact  be  merely  looked  at,  freight,  in  the  events  which  have  happened,  has  not 
been  lost,  but  has  been  fully  and  entirely  earned,  and  received  by  or  on  the 
behalf  of  the  plaintiffs  the  assured."  But  in  this  case  it  is  the  reverse;  tho 
freight,  *in  the  events  which  have  happened,  has  been  lost  to  the  assured.  riH77(| 
His  Lordship  then  proceeded  :  **  But  if  it  can  be  considered  as  haviug  ^ 
been  in  any  other  manner  or  sense  lost  to  the  owners  of  the  ship,  it  has  become 
so  lust  to  them,  not  by  means  of  the  perils  insured  against,  but  by  means  of  an 
abandonment  of  the  ship,  which  abandonment  was  the  act  of  the  assured  them- 
selves ;  with  which,  therefore,  and  the  consequences  thereof,  the  underwriters 
on  freight  have  no  concern.*'  And  so,  taken  without  reference  to  the  facts  of 
the  case,  these  words  may  seem  to  have  application ;  but  in  truth  they  have 
none;  for  they  apply  to  a  case  in  which  the  decision  goes  upon  the  very  ground 
that  the  assured  had  no  right  to  abandon,  the  ship  itself  being  in  safety  at  the 
time ;  and  further,  on  the  fact  that  the  cargo  in  the  same  ship  belonging  to  the 
same  owners  did  ultimately  perform  the  voyage  so  as  to  have  gained  freight  for 
tlie  owners,  and,  therefore,  that  they  had  not  a  right  to  abandon,  and  change  a 
partial  into  a  total  loss.  In  the  present  case  I  may  again  observe,  the  ship  and 
cargo  were  not  in  safety,  but  in  the  greatest  peril,  and  the  sale  was  with  a  view 
to  the  preservation  of  a  part,  and,  therefore,  for  the  benefit  of  the  assurer  and 
not  the  assured ;  and,  in  result,  no  freight  whatever  was  earned  by  the  former 
owners  of  the  ship  and  cargo.  Had  the  ship  and  cargo  here  not  been  in  the 
state  of  peril  found  by  the  special  verdict,  but  continued  the  property  of  the 
same  owners,  and  had  the  same  voyage,  with  delay  only,  been  ultimately  per* 
formed,  the  case  of  McCarthy  v.  Abel  would  have  applied  to  the  present ;  but, 
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lOGording  to  the  facts  to  which  that  decision  was  confined,  it  seems  to  me  to 
ha?e  no  applicatien  whatever. 

The  next  case  which  has  been  cited  is  that  of  Anderson  v.  TFalHs,  2  M.  & 
•7R01   ^*  ^^^'     '^^^  ^^^'^  there  met  with  very  bad  *  weather  in  the  course  of 

-^  her  voyage,  sustained  much  damage,  and  was  obliged  to  bear  up  for  Cork* 
and  run  into  Kinsale  harbor;  when,  upon  a  survey,  she  was  found  to  be  in  so 
bad  a  suite  as  to  render  it  necessary  to  undergo  a  thorough  repair,  and  that  the 
whole  of  tlie  cargo  should  be  unloaded.  The  repairs  could  not  be  finished  so 
as  to  enable  the  ship  to  leave  Kinsale  in  time  to  reach  Quebec  that  season ;  nor 
could  any  other  ship  be  procured  to  forward  the  cargo  in  time ;  so  that  the  voy- 
age was  abandoned,  and  the  captain  sailed  on  another  voyage.  It  was  further 
proved  that,  if  another  ship  could  have  been  procured,  it  would  not  have  been 
possible  to  have  prosecuted  the  voyage  that  season  ;  for  that,  after  the  middle 
of  November^  it  is  impossible  for  any  ship  to  enter  the  river  Si,  Lawrence,  it 
being  about  that  time  so  full  of  ice  that  it  is  almost  certain  destruction  for  a  ship 
to  make  the  attempt.  These  were  the  facts  of  that  case ;  and  the  argument  at 
the  bar  went  upon  the  ground  that,  as  the  ship  subsisted  and  was  in  safety,  and 
within  the  management  and  control  of  the  agent  of  tlie  assured  at  the  lime,  she 
ought  to  have  been  repaired ;  and  therefore  the  assured  had  no  right  to  abandon. 
It  was  said  to  be  a  retardation  merely,  and  not  a  total  frustration  of  the  voyage ; 
and  was  distinguished  in  this  respect  from  the  case  of  Manning  v.  NewnfmmA 
where  the  ship  had  received  irreparable  damage,  and  the  cargo  could  not  have 
been  otherwise  conveyed  to  its  place  of  destination  ;  and  upon  these  grounds 
the  court  finally  held,  that  the  facts  in  Anderson  v.  WalliSj  constituted  a  mere 
retardation  of  the  voyage,  and  that,  therefore,  the  assured  had  no  right  to  aban- 
•'7ftin   ^^^'   1  3"^  ^^  ^  ^^^^  ^  assimilate  *such  a  case  with  the  present.    When 

^  the  captain  put  an  end  to  the  voyage,  as  by  his  act  he  endeavored  to  do, 
the  ship  was  lying  in  harbor  and  in  perfect  safety ;  here,  the  ship  and  cargo 
were  out  of  all  control,  beating  on  the  rocks  in  the  open  sea,  and  in  danger  of 
going  to  pieces  every  moment.  The  judgment  of  the  court,  in  the  case  of 
Anderson  v.  fFallis  went  upon  the  ground,  that  the  captain  did  not  act  for  the 
best.  But,  in  this  case,  the  jury  have  found  that  he  did  act  for  tlie  best ;  and, 
in  circumstances,  the  two  cases  stand  in  direct  opposition. 

In  one  respect,  however,  as  to  what  is  said  by  ElUnborough^  C.  J.,  it  is  a 
case  in  point  in  favor  of  the  present  plaintifis ;  for  at  the  conclusion  of  his  judg- 
ment, his  Lordship  expresses  himself  in  these  terms :  **  There  is  not  any  case 
which  authorises  an  abandonment,  unless  where  the  loss  has  been  actually  a 
total  loss,  or  in  the  highest  degree  probable  at  the  time  of  the  abandonment.*' 
And  that  this  ship  was  in  the  highest  degree  of  probable  danger,  at  the  time  when 
the  voyage  was  put  an  end  to  by  the  sale,  is  not  only  found  by  the  special 
verdict,  but  has  in  terms  been  distinctly  admitted  at  the  bar.  The  opinion, 
therefore,  of  EUenborough,  C.  J.,  in  the  case  of  Anderson  v.  fVallis,  is  with 
the  plaintiffs  in  this  case,  where  it  does  apply  ;  but  where  endeavors  have  been 
made  to  apply  it,  it  fails  in  application.  On  the.  case  of  Reid  v.  Darby,  10 
East,  143, 1  have  already  observed,  and,  considering  the  facts  of  that  case,  it 
does  not  bear  upon  the  present. 

I  have  now  adverted  to  most  of  the  cases  cited  at  the  bar.  It  is  admitted, 
that  none  are  in  circumstances  precisely  similar  to  the  present ;  but  for  the 
reasons  given,  I  think  those  cited  for  the  defendants  fail  in  application,  and  some 
»^A<z1  ^^  ^^^™  become  authorities  the  *other  way ;  so  that  in  the  result,  this 
-J  case  must  come  round  to  the  plain  and  simple  principle  to  be  found  in 
the  case  of  MiUes  v.  Fletcher  impeached  by  none,  confirmed  by  all  the  subse- 
quent cases,  and  not  in  reason  to  be  distinguished  from  the  present.  And  there 
is  no  danger  to  the  assurer  from  abiding  by  such  a  rule ;  he  may  refuse  to  pay, 
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and  what  is  tlie  consequence  ?  His  09se  will  be  referred  to  the  consideration 
of  a  jury,  most  competent  to  decide,  composed  of  a>en  botli  of  comtDeneial  and 
nautical  knowledge,  some  of  them  shi|)-owoers,  others  insurers,  brin^^ing  to  the 
investigation  knowledge  and  experience :  forming,  therefore,  on  the  whole,  a 
tribunal  to  which  the  investigation  may  be  safely  ooDimiited.  Beyond  this  I 
need  scarcely  add,  their  judgment  will  at  all  times  be  liable  to  review,  and  even 
to  the  examination,  if  necessary,  which  this  case  has  undeigone. 

Our  opinion  therefore  is^  that  the  assured  are  entitled  to  recover,  unless  in 
point  of  form  an.  abandonment  of  freight  was  necessary*  As  to  this,  I  shall 
only  say,  without  meaning  to  lay  dowQ  any  general  rule«  and  confining  the 
Hidgment  of  the  court  to  the  facts  before  us,  that  we  think  ii  was  not  necessary 
in  this  particular  case.  Green  v.  77i€  Royal  Exchange  Asiurance  Company, 
is  admitted  to  be  in  point;  and  having  concurred  in  that  decision,  I  see  no  rea- 
son to  alter  my  opinion.  The  consequence  in,  that  judgment  must  be  entered 
for  the  plaintiS*. 

Judgment  for  ike  plaintiff.t 

t  Note,  Ab  to  the  further  proceedings  in  this  case,  see  3  Brod  &  Bing,  151.  note  (d.) 
[See  further,  as  lo  the  moster^s  auiuority  to  sell,  5  Barn.  &  Aid.  617«  Freeman  et  «/., 
y.  East  India  Companv.  i?  Mass.  Rep.  478,  Dodge  v.  Union  Int.  Company.  18  Johns. 
^8,  IVhitney  v.  N,  York  Firemen  Ins,  Compantf-  11  Jolws.  293,  Fontaine  v.  Pkaniz  Ins, 
Company,  2  Johns.  Cos.  252,  Rohertson  v.  United  Ins.  Company,  1  Peters'  Adni.  Decis. 
S7,  Warden  v.  Goods  saved.  Phillips  on  Inatirance,  408,  to  412.  5  Maulo  &.  Selw.  431, 
Powell  et  al.,  v.  Gudgeon,  2  Mason's  Rep.  369,  Barker  v.  Marine  Ins,  Company,  As  to 
abandonment  of  frei|pat|  I'JiiUips  pn  lAsurautce,  386,  &.  seq.] 


•BROOKS,  Assignee  of  CARBUTT,  a  Bankrupt,  v.  SOWERBY,  et  al.  [«783 

13  Mooro  in  S.  C.] 

Held,  that  a  payment  of  a  debt  to  a  bankrupt  after  the  issaing  of  the  commission,  though 
made  without  actual  knowledge  of  4be  commission,  is  not  protected  under  the  stai.  1 
James  1.  c.  15.  s,  14.,  the  issuing  of  tite  comnpission  being  considered  of  itself  notice  to 
all  the  world  of  a  prior  aoi  of  banlLrttpicy.    [Ante,  165.3 

Assumpsit.  The  jury  found  a  special  verdict,  which  vas«  ia  substance,  as 
fdlows  :  Carbtttt,  being  a  trader,  dl^c.  became  indebted  to  Henry  Jiutterworthy 
and  others,  in  the  snna  of  100/.  and  upwards,  and  being  such  trader,  and  so 
indebted,  be  commuted  an  act  of  bankruptcy  on  the  27ih  of  ^uguat^  1816;  on 
the  7th  of  October,  in  the  same  year,  a  commission  of  bankrupt  issued  against 
him  on  the  petition  of  Butterworth,  and  others,  under  which  he  was  aft^ wards 
found,  and  duly  declared,  a  bankrupt.  On  the  26th  of  November,  the  plaintiff 
was  duly  chosen  sole  assignee  of  CarbutVe  estate  and  effects  ;  and  on  the  same 
day,  by  an  indenture  made  between  three  of  the  commissiouers  of  the  one  part, 
and  the  plaintiff  of  the  other  part,  and  the  said  commissioners  bargaini^d,  sold, 
and  assigned  to  the  plaintiff  ail  the  goods,  chatties,  personal  estate,  and  effects 
of  Carbutt,  to  hold  the  same  in  trust  for  the  bene6.t  of  the  crediu»rs.  The  defend- 
ants were  co-partners  in  trade,  and  whilst  Carbutt  was  such  trader,  and  before 
his  bankruptcy,  they  were  indebted  to  him  in  the  sum  of  95/.  4«.  for  goods  sold 
and  delivered  by  him  to  them  before  he  becaipe  bankrupt.  On  the  lOtli  of 
October,  being  after  the  issuing  of  the  commission,  Carbutt,  in  order  to  obtain 
payment  of  the  same  debt,  sent  from  Stockton,  in  the  county  of  Durham,  where 
he  then  was,  a  letter  directed  to  Henry  Tfwmas,  his  agent  at  Manchester,  in 
which  letter  he  inclosed  a  paper  stamped  with  a  stamp  for  a  bill  of  exchange  in 
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Uankt  excepting  that  the  Aame  of  Carbutt^  was  bj  him  written  (hereinKler  as 
*"841  ^^^  madber,  and  wa»  aiM  tndorBeil  by  him  tnereofi  as  the  indorser ;  *antl 
'  ^  by  that  l«tter  he  recpiesled  Htrtrif  Thomat^  ^  detiver  the  stamp  so 
si^ed  to  his  {Carbtaf$)  fether^  and  to  teU  him  to  date  it  back,  and  plaee  it  to 
his  own  account.  The  stamped  paper,  tvith  Catbttiti^  name  thercMm,  was 
aecordindy,  on  the  13th  of  Otiobtr^  delivered  to  his  falher,  FretnetM  Carbuit^ 
at  Manchetter^  am)  the  same  was  on  thait  day  filled  up  by  some  person  in  the 
form  of  a  bill  of  exchange^  said  it  was  dated  baek  to  the  4th  of  October^  in  the 
same  year ;  and  when  it  was  so  filled  up  it  purported  to  be  the  bill  of  CarbtUi^ 
the  bankrapt  direeted  to  the  defendants,  whereby  he  requested  them,  at  four 
months  after  the  date  thereof,  to  pay  to  the  order  of  himself  95/.  49,  valae  re«- 
ceived,  and  to  be  duly  indorsed  by  him*  The  defendants  did  not  see  the  bill 
of  exchange,  nor  had  they  any  knowledge  thereof  vntH  the  30(h  of  Oetober^  on 
which  day  it  was  presented  to  them  for  acceptance  in  the  ordinary  course  of 
business  by  a  third  person^  who  was  then  the  b6nafide  holder  thereof,  and  was 
by  them  duly  accepted  in  order  to  discharge  the  said  debt.  The  defendanui 
had  not,  at  any  time  before  flieir  acceptance  of  the  bill,^  any  notice  that  Carbtftt 
liad  become  a  bankrapt,  or  that  he  was  insolvent,  or  had  stopped  payment, 
unless  the  issuing  of  the  commission  should  by  law  be  deemed  sufficient  notice 
thereof.  The  noiiee  of  the  commission  and  bankruptcy  appeared  in  the  London 
Gazeiie,  for  the  first  time,  on  the  5th  of  N(wember$  and  after  the  appearance 
of  that  notice,  and  aflter  the  assignment  by  the  commi^ioners  to  the  pfaintifT, 
and  before  the  bill  of  exchange  became  payable,  namely,  on  the  14th  of  Jari' 
t/ary,  1817,  the  plaintifi^,  as  assignee  of  Carbuii,  demanded  from  the  defentiants 
payment  of  the  said  sum  of  95/.  4s.;  but  which  they  did  not  then  p^y,  nor 
iiave  they  since  paid,  to  him.  When  the  bill  of  exchange  became  payable,  vix. 
on  the  7th  of  Fehmary^  1817,  the  defendants  paid  the  sum  of  95/.  4«^.,  therein 
*7R'>1  sp®^^^>  ^  ^  ^^^^  person,  who  was  *then  the  bmiafidt  holder  thereof; 
-I  and  the  snm  so  due  from  tlie  defendants  to  Cafbttit^  at  the  time  of  his 
bankruptcy  was  not  paid  by  them,  or  satisfied  in  any  other  manner  than  as 
above  mentioned.  The  question  for  the  opinion  of  the  court  was,  whether  the 
defendants  were  dischaiged  by  payment  of  the  bill  from  their  liabrlhy  to  the 
plaintiff  as  assignee. 

The  case  was  argued  twice ;  first,  in  the  last  term  by  LenSt  Seijt.,  for  the 
plainiifiT,  and  Bloanei,  8eijt.,  for  the  defendants ;  and  aAerwards  in  the  present 
term  by  Vaughan^  Berjt.,  for  the  plaintifi*,  and  Copley^  Serjt.,  for  the  defendants. 

Arguments  for  the  platntifT.  The  question  in  this  case  is,  whether  the  issuing 
of  the  commission  of  bankruptcy  is  of  itself  notice  to  aH  the  world  of  a  prior 
act  of  bankruptcy.  By  the  statute  1  James  t.  c.  15.  s.  14.,  it  is  provided  that 
no  debtor  of  the  bankrupt  shall  be  thereby  endangered  for  the  payment  of  his  or 
her  debt  truly  and  bona  fide  (o  any  bankrupt  before  such  time  as  he  shall  under* 
stand  or  know  that  he  is  become  a  bankrupt.  The  only  donbt  is  as  to  the  meaw* 
ing  of  the  words,  •*  understand  and  know  ;'*  whether  an  actual  and  personal 
knowledge  is  necessary  to  bring  the  case  within  the  statute.  By  cases  antece- 
dent to  this  statute,  commissions  of  banknipt  were  treated  as  records,  and  were 
considered  as  such,  in  order  to  give  due  efiect  to  the  statute.  The  only  distinc- 
tion to  be  drawn  between  records  and  commissions  of  bankrupt  is,  that  the 
former  were  not  actoally  published,  but  being  on  record,  every  person  was 
bound  to  take  notice  of  them.  In  The  ease  ^  Bankrupts^  2  Co<  Rep.  26,  it 
is  said,  **  the  commissfon  is  matter  of  record,  whereof  every  one  may  take  con- 

♦7861  "'*"^® »"  *'*®  ^°^^  **  may"  there  clearly  meaning  «  must.**  In  ^Httch- 
J  cock  V.  Sedgudckf  %  Tern,  f  56,  it  was  held  that  every  one  was  bound 
to  take  notice  of  a  conmiission  of  bankruptcy  when  taken  out.  And  in  Cottet 
V.  De  GoiSf  Forrester,  65,  it  was  held  that  a  commission  issued  was  notice  of 
the  bankruptcy ;  and  the  distmctioa  was  there  taken  between  the  actual  issuing 
of  the  commission  and  the  act  of  bankruptcy  itself:  **a  commission  is  a  public 
act,  of  which  all  are  bound  to  take  notice,  but  an  act  of  bankruptcy  may  be  so 
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secret  as  to  be  impossible  to  be  known."  In  TFaikina  ▼.  Maundy  3  Campb. 
308,  it  was  held  that  a  commission  of  bankrupt  having  passed  the  great  seal, 
although  never  opened  or  acted  upon,  was  to  be  considered  as  having  issued 
within  the  meaning  of  the  49  G.  3.  c.  121.,  so  as  to  be  notice  of  a  prior  act  of 
bankruptcy.  It  has  been  contended  that  a  commission  cannot  be  notice  until 
published  in  the  Gazelle^  but  without  foundation ;  for  the  Gazette^  forms  no 
part  of  the  commission*  The  commission  itself  would  be  equally  valid  without 
any  publication  in  the  Gazette.  The  publication  in  the  Gazette^  was  first  intro- 
duced by  the  5  G,  2.  c.  30.,  and  was  merely  intended  as  a  notice  of  meeting  to 
be  given  to  the  creditors,  that  they  might  come  in  and  prove  their  debts,  and 
for  the  choice  of  assignees,  and  the  surrender  of  the  bankrupt  Whether  the 
defendants  did  or  did  not  know  that  the  commission  had  issued,  is  perfectly 
immaterial.  The  payment  was  made  after  the  issuing  of  the  commission  ;  the 
commission  having  issued,  was  notice  of  the  prior  act  of  bankruptcy,  and  con- 
sequently the  payment  of  this  money  by  the  defendants  is  not  protected. 

Ai^iments  for  the  defendants.  In  every  case  where  knowledge  or  under- 
standing of  the  fact  is  required  to  be  brought  home  to  tlie  party,  a  constructive 
notice  is  *not  sufficient ;  and  under  the  statute  J(tme9  1.  c.  15.  no  con-  r«»>o7 
structive  notice  is  contemplated,  but  the  notice  must  be  express.  In  *-  ' 
tliis  case,  tlie  party  residing  at  a  great  distance  from  London^  it  is  contended, 
must  be  Uiken  to  understand  and  know  that  the  drawer  of  this  bill  is  a  bankrupt 
immediately  upon  the  issuing  of  the  commission.  If  such  a  proposition  be 
maintainable,  no  merchant  residing  at  a  distance  from  London^  can  safely 
accept  a  bill  or  pay  money  without  incurring  the  risk  of  a  commission  of  bank- 
ruptcy having  issued,  and  of  being  obliged  to  pay  the  money  a  second  time. 
The  legislature  never  could  have  intended  that  in  this,  or  in  any  other  case, 
an  implied  notice  should  overthrow  a  bona  fide  dealing  between  the  parties. 
f  This  case  is  not  affected  by  the  statutes  of  46  G.  3.  c.  135,  and  49  (?.  3.  c.  121 . 
The  sole  question  is  upon  the  statute  of  James^  which  was  a  remedial  law,  and 
is  to  be  construed  liberally  towards  the  debtors  of  the  bankropt.  So  it  was 
determined  to  be  by  Lord  Kenyon^  in  ffVkins  v.  Casey,  7  T.  R.  71 1,  who  said 
in  that  case,  '^  the  object  of  that  statute  was  to  protect  certain  payments  made 
to  a  bankrupt,  that  common  sense  and  justice  required  should  be  deemed  valid 
payments,  and  in  this  instance  to  correct  the  rigor  of  the  bankrupt  laws."  It 
cannot  be  considered  a  remedial  construction  of  the  statute,  to  hold  that  a  thing 
shall  be  considered  notice  of  which  the  party  had  no  notice.  The  issuing  of 
the  commission  is  a  fact,  the  knowledge  of  which  at  the  time,  could  only  exist 
between  the  creditors  and  the  officer  of  the  court.  Nor  is  it  admitted  that  a 
record  is  notice  to  all  the  world,  as  has  been  stated.  That  proposition  is  un- 
tenable ;  for  those  parties  who  have  not  notice  of  it  are  not  bound  by  it  The  re- 
solutions of  the  Judges  in  the  cited  cases  are  mere  obiter  dicta,  neither  the  r^^aa 
subject  of  a  record  or  commission  *came  into  question,  and  the  opinions  in  *-  ' 
Hitchcock  V.  Sedgivick  are  not  unanimous ;  for.  Lord  Commissioner  Rawlinson 
there  argued  against  the  principle  adopted  by  the  other  judges.  The  case  of 
Bankrupts  in  Coke's  Rep,  was  decided  before  the  statute  of  James  1.;  and 
then  the  bankrupt  laws  afforded  no  relief  to  the  debtor  or  creditor  in  their  trans- 
actions with  the  bankrupL  All  things  had  relation  to  the  bankruptcy ;  all  things 
were  void,  if  done  after  the  bankruptcy,  at  the  time  that  case  was  determined. 
It  was  not  a  payment  made  to  a  bankrupt,  but  it  was  a  giA  of  goods  by  a  bank- 
rupt to  a  creditor  after  a  commission  had  issued.  There  was  no  quesiion 
respecting  the  issuing  of  tlie  commission  ;  it  was  not  material  whether  it  had 
issued  or  not ;  the  conveyance  having  been  made  after  the  bankruptcy,  the  gifi 
was  void.  Consequently,  what  was  there  said  respecting  the  commission  was 
extrajudicial ;  the  court  relied  solely  on  the  statute,  13  Etiz,  c.  7.,  the  gift  being 
after  the  commission.  The  same  observations  apply  to  Hitchcock  v.  Sedgwick: 
it  happened  after  the  1  James  1.  It  was  not  a  payment  to  the  bankrupt,  but 
an  assignment  by  the  bankrupt,  and  it  did  not  turn  on  the  issuing  of  the  com* 
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mission.  The  same  obsenrations  are  abo  applicable  to  CoUett  ▼.  De.  Goh;  m 
that  case  a  conveyance  by  the  bankrupt  was  set  aside,  on  the  ground  of  its 
having  been  made  after  the  stat.  13  Eliz,^  and  not  being  protected  by  any 
clause  in  the  act.  These  three  cases  stand  on  the  same  grounds ;  and  in  none 
of  them  did  it  make  any  difference  whether  the  party  did  or  did  not  know  of  a 
commission  having  issued.  They  do  not  therefore  apply  to  this  case.  The 
statutes  46  &  49  6.  3.  do  not  apply  to  this  case ;  the  notice  does  not  extend 
further  than  to  the  cases  therein  mentioned,  being  expressly  stated  to  apply 
only  to  the  purposes  of  the  act,  and  this  case  not  ranging  within  those  statutes, 
no  argument  can  be  gathered  from  the  language  there  made  use  of.  The  case 
of  IVatkuM  V.  Mound  was  a  *case  upon  the  49  6.  3.,  and  therefore 
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not  applicable  to  this  case.     It  cannot  be  contended  that  a  commission 


of  bankrupt  can  be  notice  to  persons  who  have  never  heard  of  it.  The  same 
arguments  would  apply  to  the  registry  acts ;  for  a  registry  of  deeds  is  a  record. 
But  in  Bushell  v.  Bushell,  1  Sch.  &  Lef.  90,  Ijord  Jiedesdalet  speaking  of  the 
registry  act  relating  to  Ireland^  6  ^rmy  c.  2.,  held  that  the  registry  could  not  be 
considered  as  notice.  And  in  Underwood  v.  Courtovm^  2  ^h.  &  Lef.  G4.  65, 
it  was  held  that  the  registry  of  a  deed  under  this  statute  was  not  notice  so  as  to 
make  a  subsequent  purchaser  purchase  with  notice.  The  injurious  conse- 
quences of  considering  constructive  notice  sufficient  are  apparent ;  the  statute 
clearly  did  not  contemplate  any  but  actual  notice,  and  the  defendants  not  having 
such  notice,  are  therefore  entitled  to  the  judgment  of  the  court. 

In  reply.  On  the  point,  whether  an  implied  notice  given  by  law  be  or  be  not 
equivalent  to  an  actual  notice,  the  statute  is  silent;  and  no  case  or  dicium  has 
been  mentioned  to  show  that  express  notice  is  necessary.  On  the  other  hand, 
the  authorities  cited  for  the  plaintiff  show  that  the  commission  under  the  great 
seal  has  been  considered  notice  of  a  prior  act  of  bankruptcy.  The  cases  in 
Coke  and  ForreHter^  although  not  strictly  applicable,  as  judgments,  to  the  pre- 
sent case,  apply  as  far  as  they  go  ;  and  they  contain  the  acknowledged  princi- 
ples upon  which  the  court  proceeded.  Those  judgments  profess  to  consider 
the  commission  as  notice  to  all  the  world,  ffilkitis  v.  Catey^  decides  nothing 
to  affect  this  case.  The  statute  I  James  1.  makes  no  such  distinction  as  has 
been  contended  for  between  actual  and  implied  notice  ;  in  opposition,  therefore, 
*70O1  ^  ^^^  authorities  in  favor  of  the  plaintiffs,  the  court  cannot  consider  *any 
^  further  notice  necessary,  under  that  statute,  than  tlie  issuing  of  the  com- 
mission. 

Cur.  adv.  vult. 

Daluis,  C.  J.  now  delivered  judgment 

This  case  comes  before  the  court  on  a  special  verdict.  It  was  an  action  by 
the  plaintiff,  as  assignee  of  the  estate  and  effects  of  John  Carhutty  a  bankrupt, 
to  recover  a  sum  of  money  claimed  to  be  due  to  the  bankrupt's  estate,  under  the 
following  circumstances.  The  defendant  had  become  indebted  to  the  bankrupt, 
to  the  amount  of  the  sum  sought  to  be  recovered  by  this  action,  and  continued 
so  at  the  time  when  he  committed  an  act  of  bankruptcy,  namely,  on  the  27th 
of  JSugu9tf  1816;  and  on  the  7th  of  October  following,  a  commission  issued, 
founded  on  such  act  of  bankruptcy.  After  the  issuing  of  the  commission,  viz. 
on  the  10th  of  October^  the  bankrupt  drew  a  bill  on  the  defendants,  which  they 
accepted  and  paid  when  due;  and  the  special  verdict  finds  that  they  had  not,  at 
the  time  of  acceptance  and  payment  of  the  bill,  any  notice  of  the  bankruptcy, 
unless  the  issuing  of  the  commission  is,  in  point  of  law,  to  be  deemed  notice. 
On  the  part  of  the  defendants  it  is  insisted,  that  a  payment  bona  fide  made,  and 
without  actual  knowledge  of  a  commission  having  issued,  is  protected  by  the 
14th  section  of  the  statute  1  Jac.  1.  c.  15,  in  which  there  is  a  provision,  ^  that 
no  debtor  of  the  bankrupt  be  hereby  endangered  for  the  payment  of  his  or  her 
debt,  truly  and  bona  fide  to  any  such  bankrupt,  before  such  time  as  he  shall 
understand  or  know  that  he  is  become  a  bankrupt.'*    And  the  question  is« 
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whether  tlit^sti  worcfer,  **QndeT8tand  of  know,*^  mean  actual  knxywfedgfe  and  tmd^t- 
standing,  as  distinguished  from  legal  and  constrtictiYe  notice.  The  cianse  which 
precedes  this  proviso  rebtes  io  conveyances  or  payments  made  by  bankrapts ; 
as  to  which  it  enacts,  that  the  commissfoners^  shall  have^power  to  gram  r*^| 
and  assign  the  debts  doe  to  the  bankrupt  to  the  use  of  the  creditoTS  of  l^^^ 
the  bankrupt;  and  that  after  such  grant,  assignment^  or  disposition,  neither  the 
bankrupt  nor  any  person  shaFl  have  power  (s  recover  the  same,  nor  to  make 
any  release  or  discharge  thereof. 

First,  then,,  what  is  meant  by  the  words  «* become  a  bankrupt?**  A  party 
becomes  a  bankrupt  by  the  act  of  bankruptcy,  and  not  by  the  commission,  by 
which,  founded  on  the  act  of  bankruptcy,  he  is  only  feund  or  declared  to  be  a 
bankrupt.  Now  as  this  act,  from  its  very  nature,  wilf  most  freqpuendy  be  secret, 
it  seemed  reasonable  not  to'  compel  a  party  to  pay  a  second  time,  whY>-  had  paid 
without  knowledge  or  means  of  knowledge  of  sneh  aet»  The  wordaof  the  pro- 
viso, therefore,  refer  to  the  waniof  nnderstanding  and  knowledge  as  to  the  party 
becoming  bankrupt ;  thst  is,  as  to  the  act  by  whtrh  he  so  becomes  bankrupt. 
By  the  issuing  of  the  commission,  an  act  which  was  before  secret  in  its  natnre 
is  proclaimed  to  the  world,  and  the  debtor,  at  feast,  may  haYe  knowtedjare  by 
inquiry;  whereas'  no  inquiry  probably  would  have  led  to  knowledge,  while  the 
act  of  bankrcrptr*y  continued  secret. 

But,  it  is  said,  he  may  be  just  as  ignorant  of  a  commission  having  issued  as 
of  the  act  of  bankruptcy,  and  so  he  may ;  and  if  nothing  short  of  actual*  know- 
ledge at  the  moment  of  payment  be  requisite;  ignorance  wilt  be  a  pvotection, 
notwithstanding  the  wovds  of  the  statute.  And  thin  brings  us  to  the  qi!estion> 
whether  the  commissiott  be  or  be  not  in  point  of  law,  notice :  that  it  is  not  so  to 
be  considered,  rests  on  the  part  of  tlie  defentiants,  on  general  reasoning  only ; 
and  we  have  been  referred  to  no  one  case  in  which  any  such  doctrine  is  to  be 
found ;  while,  on  the  part  of  the  pkinti^,  there  is  express  authority  the  other 
way.  In  77ie  cant  of  SankrupU^  2  Co.  Rep.  26*  •it  was  resolved  by  r^-ps 
Wrai/,  C.  J.,  and  Ihe  whole  court,  th^t  a  commission  of  bankruptcy  is  <- 
nratter  of  record,  of  which  every  one  may  take  notice  ;  and  without  referring  to 
the  many  cases  in  which  the  word  **may'*  is  to  be  construed  ••must,"  which 
will  depend  on  the  nature  of  the  particular  case,  it  is  sufficient  to  say  that,  in 
'this  case,  it  appears  that  it  must  be  bx>  understood ;  for  nothing  turned  upon 
actual  knowledge  as"  distinguished  from  notice  by  the  commission,  and  the  com- 
mission being  taken  to  be  notice,  the  judgment  proceeded  on  this  ground.  The 
existence  of  the  power  to  take  notice,  and  the  commission  giving  this  power,  is 
treated  as  equivalent  to  actual  notice;  and,  if  so,  ignorance  cannot  be  averred  of 
that,  which  in  point  of  law,  a  party  is  bound  la  know.  It  is  true,  this  was  a 
payment  by  the  bankrupt  after  the  commission,  but  the  reasoning  as  to  notice, 
applies  in  principle  to  one  case  as  well  as  the  other.  Thiff  was  resolved  in  51 
EHz,,  and  in  1  Jac.  1.  the  statr/e  in  question  passed,  that  is,  about  fourteen 
years  afterwards. 

Supposing,  therefore,  this^  resolution  in  TTte  ease  rf  Bawkrtfpta  to  be  law,  it 
must  be  taken  to  have  been  known  to  be  the  law  at  the  time  when  the  statute 
of  James  passed,  and  it  would  be  strange  to  suppose  that,  if  the  law  were 
intended  to  have  beenr  akered  in  this  respect,  it  should  not  have  been  so 
expressed;  taking  it,  however,  the  other  way,  ei:?.,  that  the  statute  meant  only 
by '« becoming  bankrupt,''  the  act  of  bankruptcy,  then  all  is  clear,  and  the  statute 
is  eoneistent  with  the  law  as  it  stood  before,  except  as  to  giving  protection  to  a 
debtor  paymg,  being  at  the  time  of  payment,  ignorant  of  the  act  of  bankruptcy. 
And  this  falls  in  with  the  general  spirit  and  principles  of  the  bankrupt  law.  The 
leadinj^  object  is  an  equal  distribution  antong  the  creditors.  •Payments,  r^^oo 
therefore,  made  by  the  bankrupt,  are  set  aside  as  fraudulent,  if  made  in  ^ 
contemplation  of  bankruptcy,  though  the  creditor  be  ignorant  of  such  intention; 
but  there  is  no  protection  to  the  bankrupt's  estate,  if  the  bankrupt  may,  notwith- 
standing the  commission,  go  round  and  receive  debts  due  to  him  before  he 
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became  bankrapt,  and  the  parties  paying,  may  aver  ifpior.mce  of  the  comquis- 
fiion,  and  put  it  upon  the  wBigaets  to  prove  actuai  knowledge. 

It  is  further  to  be  considered,  that,  by  the  commission,  all  right  and  power 
is  divested  out  of  the  banknipt,  he  can  make  no  disposition  of  his  estate  and 
effocts ;  or,  in  other  words,  he  may  be  considered  as  civilly  dead,  with  respect 
to  any  power  of  disposing,  in  alt  transactions  relative  to  his  property  before  he 
became  bankrupt.  The  commission  and  the  assigrnment  under  it  have  relation 
to  the  act  of  bankruptcy,  and  avoid  all  intermediate  transactions  unless  specially 
protected. 

There  is  a  ftirther  authority  to  whkh  we  have  likewise  been  referred,  viz., 
the  case  of  Hitchcock  v.  Sedgwick^  in  which  it  was  resolved  in  chancery  by 
two  of  the  commissioners  against  the  tliird,  that  when  the  commission  issues, 
all  parties  are  bouml  to  take  notice.  That  case  decides  in  substance,  that  every 
one  is  bound  to  take  notice  of  a  commission  of  banknipt  when  taken  out.  On 
the  words  of  the  statute,  therefore,  on  the  sense  and  reason  of  the  thing,  and  on 
the  antliorities  ciled ;  we  are  of  opinion  that  the  commission  in  thia  case  was 
notice,  and  that  i^tual  knowledge  and  understanding,  as  distinguished  from  legal 
knowledge  and  understanding,  was  not  necessary. 

It  remains  to  be  considered,  whether  the  subsequent  statutes  make  any 
ditference.  It  has  been  said,  that  it  is  monstrous  that  a  party  in  cases  of  this 
sort  is  to  be  bound  by  constructive  notice,  or  in  other  words,  to  be  prejudiced 
*7fi4n  ^y  ^  payment  made  in  ignorance  of  a  commission ;  *and  this  has 
•^  been  strongly  urged  against  assigning  to  the  statute  such  a  meaning. 
But  to  what  do  all  the  latter  statutes  go,  but  to  make  the  commission  notice  7 
And,  even  if  this  had  never  been  done  before,  it  at  least  cuts  up  by  the  root  all 
argument  of  injustice,  unless  the  law  itself  is  to  be  considered  as  unjust.  By 
the  Stat.  40  Gf.  3,  not  only  ts  a  commission  of  bankrupt  made  notice  of  a  prior 
act  of  bankruptcy,  but  even  the  striking  of  a  docket  is  made  notice ;  and  though 
this  latter  provision  is  af\erwards  repealed,  still  the  commission  is  re-enacted  to 
be  notice.  I  urge  this  at  present,  not  only  in  answer  to  the  imputed  injustice 
of  such  a  proc^ing,  relied  on  as  an  argument  to  prove  that  the  legislature 
could  never  so  intend ;  but,  beyond  this,  to  show  that,  to  put  such  a  con- 
struction on  the  statute  of  James  is  neither  inconvenient  nor  unjust ;  but  only  to 
give  to  it  the  effect  which  the  legislature  in  subsequent  times  has  thought  fit  to 
recognise  or  introduce. 

The  Stat.  10  O.  2,  c.  32,  protects  only  receipts  from  bankrupts;  the  stat.  40 
G.  3,  goes  further,  and  applies  to  payments  to,  as  well  as  by  bankrupts ;  and 
provides,  that  the  issuing  of  a  commissbn  or  striking  a  docket,  although  such 
commission  shall  be  stiperseded,  shall  be  deemed  notice  of  the  prior  act  of 
bankruptcy.  But,  as  it  is  made  so  fbr  the  purposes  of  the  particular  act,  it  may 
be  argued,  that  it  leaves  the  statute  of  James  as  it  stood  before.  Of  both, 
however,  the  object  seems  to  have  been,  not  to  make  a  commission  notice  of 
tlie  bankruptcy,  as  if  it  had  not  been  notice  before,  but  to  make  it  notice,  even 
though  superseded,  which  othei'wise  it  would  not  have  been.  But,  with  respect 
to  this,  it  is  not  necessary  to  give  an  opinion ;  it  is  enough  to  say  that,  on  the* 
whole,  we  think  that,  on  the  true  construction  of  the  stitute  of  1  Jac.  I,  the  com* 
^^.-j  mission  was  notice,  and  that  the  latter  statutes  make  no  alteration  in  thi» 
J   *respect     The  judgment,  therefore,  is,  that  the  plainulT  do  recover. 

My  brother  Richardson  nhving  been  counsel  in  this  case,  declines  giving  any 
opinion. 

Judgment  for  the  plaintiff.t 

t  See  i  B,  i'  A.  523,  this  judgment  reversed  in  error. 
Vol.  IV,--4»  2  K 
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HIGGINBOTHAM  v.  PERKINS. 

[3  Moore  185.  S.  C] 

By  a  section  of  a  tornpike  act,  carriages  laden  with  materials  for  repairing  roads  wcro 
exempted  from  toll  in  the  parishes  in  which  the  materials  were  to  be  used,  or  were  pro- 
cured; and  by  the  same  section,  carriages  laden  with  manure  or  lime  were  also 
exempted.  By  the  following  section,  the  trustees  under  the  act  where  empowered  to 
compound  with  persons  residing  in  one  parish  and  occupying  lands  in  an  adjoining 
parish :  Held,  that  the  exemption  in  favor  of  carriages  laden  with  manure  or  lime  was 
general,  and  not  confined  or  restricted  by  the  preceding  part  of  the  section  containing  the 
exemption,  or  by  the  following  section. 

Assumpsit  on  the  common  money  counts.  The  action  wss  brought  to  recorer 
back  the  sum  of  Is.  4<f.,  paid  to  the  defendant  as  farmer  of  the  tolls,  at  a  turn* 
pike  gate,  called  the  Misttrtan  gate  in  the  parish  of  Misterton^  in  the  county 
of  Leicester,  That  sum  had  been  demanded  and  paid  as  toll  for  a  waggon 
laden  with  lime.  At  the  last  assizes  for  the  county  of  Leicester,  a  verdict  for 
the  plaintiff  was  taken  by  consent,  subject  to  the  opinion  of  the  court  on  the 
following  case : 

The  defendant,  at  the  time  the  toll  was  demanded  and  taken,  was  the  fanner 
and  collector  of  the  tolls  of  Misterton  turnpike  gate,  erected  under  the  authority 
of  Stat.  5.  G,  3,  intituled,  '*  An  act  for  repairing  and  widening  the  road  from 
the  turnpike  road  in  Banbury,  in  the  county  of  Oxford,  through  Daventree  and 
Cottesbach,  to  the  south  end  of  Mill  Field,  in  the  parish  of  Lutterworth,  in  the 
county  of  Leicester,"  and  of  statutes  *25  in  47  G.  3,  for  amending  and  r«-^gA 
enlarging  the  terms  and  powers  of  the  first-mentioned  act.  On  the  9th  ^  ' 
of  February  the  defendant  demanded  and  received  of  the  plaintiff  the  sum  of  ]«• 
4t/.,  as  and  for  the  toll  authorised  or  claimed  to  be  taken  at  the  turnpike  gate, 
in  respect  of  the  plaintifl*'s  waggon  drawn  by  four  horses,  which  sum  of  \s,  4dm 
was  the  proper  toll  to  be  demanded  and  taken  for  such  waggon  and  horses,  in 
case  the  plaintiflT  in  respect  thereof  was  not  entitled  to  an  exemption  from  toll. 
The  waggon  was  laden  with  lime  only,  and,  at  the  time  of  taking  the  toll,  was 
employed  only  in  carrying  and  conveying  such  lime  from  the  parish  of  New^ 
bold  upon  ^von,  in  the  county  of  PVarwick,  to  that  of  Peatling  Magna,  in  the 
county  of  Leicester,  to  be  there  used  in  husbandry,  for  cultivating,  manuring, 
and  improving  the  land  of  the  plaintiff,  situate  at  the  latter  parish.  .  The  road 
in  question  over  which  the  plaintiff 's  waggon  passed,  and  for  passing  along^ 
which  the  toll  was  taken,  was  the  proper  and  direct  road  from  Newbold  upon 
^von,  to  Peatling  Magna,  and  the  waggon  passed  through  the  turnpike  gate, 
in  the  necessary  prosecution  of  its  journey  from  the  one  place  to  the  other;  but 
both  these  parishes  are  at  a  distance  from  the  turnpike  road,  and  the  road  does 
not  pass  through  any  part  of  the  parishes,  or  either  of  them. 

The  plaintin  claimed  to  be  exempted  from  payment  of  the  toll  for  his  waggon 
and  horses,  by  virtue  of  the  statute  47  G.  3,  c.  91,  s.  4;  by  which  it  is  enacted, 
**That  no  toll  shall  be  demanded  or  taken  for  any  horse,  cattle,  beast,  or  car- 
riage, employed  in  carrying  or  conveying,  or  going  to  carry  or  convey,  or 
returning  from  carrying  or  conveying,  having  been  employed  only  in  carrying 
or  conveying  on  the  same  day,  any  stones,  bricks,  timber,  wood,  gravel,  or 
other  materials,  for  repairing  the  said  road,  or  any  of  the  higliways  or  public 
*or  private  roads  in  any  of  the  parishes,  townships,  or  places  in  which  rMg^ 
any  part  of  such  road  lies,  or  for  the  purpose  of  repairing  any  houses  or  ^ 
other  buildings,  or  to  be  laid  or  used  in  any  of  the  yards,  gardens,  or  home- 
steads,  in  any  of  the  parishes  or  places  in  which  such  stones,  bricks,  timber, 
wood,  gravel,  or  other  materials  shall  be  dug,  brought,  or  procured;  or  hay, 
clover,  turnips,  straw,  or  corn  in  the  straw  only,  not  sold  or  disposed  of,  bat 
passing  to  be  laid  up  or  placed  in  the  outhouses,  barns,  or  yards  of  the  owners 
iliereof ;  or  for  any  horse,  cattle,  beast,  or  carriage  employed  only  in  carrying 
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or  conyeying,  or  going  unladen  or  empty,  to  carry  or  convey,  or  returning 
unladen  or  empty  from  carrying  or  conveying,  having  been  employed  only  in 
carrying  or  conveying  any  ploughs,  harrows,  or  implements  of  husbandry,  oi 
any  lime,  mould,  dung,  compost,  or  manure,  employed  in  husbandry,  for 
manuring  or  improving  lands,  or  any  other  thing  to  be  used  or  employed  upon, 
or  for  cultivating,  manuring,  improving,  or  managing  land ;  or  for  any  horses, 
beasts,  or  cattle  going  to  or  returning  from  pasture,  or  watering  places,  or  going 
to  or  returning  from  being  sboed  or  £airried;  or  from  any  person  going  to  or 
returning  from  his  or  her  parochial  church,  chapel,  or  other  usual  place  of 
religious  worship  on  a  Sunday^  or  upon  any  other  day  on  which  divine  service 
is  or  shall  be  ordered  by  authority  to  be  celebrated,  or  attending  the  funeral  of 
any  person  that  shall  die  and  be  buried  in  any  of  the  said  parishes,  hamlets,  or 
places ;  or  from  any  clergyman  going  to  or  returning  from  his  parochial  or 
ministerial  duty,  or  visiting  any  sick  person." 

In  the  next  clause  (section  5),  aAer  reciting  that  it  might  happen  that  persons 
residing  in  some  of  tlie  parishes,  townships,  or  places  through  which  the  road 
lies,  might  rent  or  occupy  hnds  in  some  other  adjoininff  parish,  township,  or 
*70S1  P^^^'  ^^'^  ^^^  ^®  necessary  occupation  *of  such  farms  might  be  obliged 
-I  to  have  occasion  to  pass  through  some  toll  gate  or  toll  gates  erected  or 
to  be  erected  by  virtue  of  the  said  act,  between  such  place  of  residence  and 
such  farms  respectively,  and  that  it  might  be  unreasonable  that  such  occupiers 
of  lands  should  be  charged  with  the  payment  of  the  tolls  raised  or  to  be 
rabed  by  virtue  of  certain  acts  therein  recited,  or  that  act,  it  is  enacted,  that  it 
shall  be  lawful  ^  for  the  trustees,  or  any  five  or  more  of  them,  at  any  public 
meeting,  to  compound  and  agree  with  all  or  any  of  such  last^mentioned  occupiers 
of  lands,  who  shall  request  the  same,  for  all  or  any  of  the  tolls  at  such  turnpike 
gates  as  aforesaid,  at  such  annual  sums  or  payments  as  the  said  trustees,  or  any 
^vt  or  more  of  them,  shall  think  reasonable.*' 

On  the  6th  o{  February t  1818,  the  plaintilT  gave  notice  to  the  defendant  and 
to  the  trustees  of  the  road  of  such  his  claim  of  exemption ;  but  the  defendant, 
on  the  9th  of  that  month,  insisted  upon  and  received  the  said  toll  of  It.  4</., 
which  the  plaintiff  was  compelled  to  pay,  to  prevent  his  waggon  and  horses 
from  being  distrained  for  such  toll. 

The  question  for  the  opinion  of  tlie  court  was  whether  the  plaintiff  was  not 
entitled  to  exemption  from  toll,  in  respect  of  the  said  waggon  and  horses.  If 
he  was  exempt,  the  verdict  was  to  stand ;  but,  if  not,  then  it  was  to  be  entered 
for  the  defendant. 

Copley^  SerjL,  for  the  plaintiff,  tinder  the  fourth  section  of  this  statute, 
carriages  carrying  manure  are  expressly  exempted  from  toll;  and  although  the 
former  part  of  the  same  section,  with  respect  to  the  carriage  of  materials  for 
repairing  the  roads  be  restricted  to  the  parishes  in  which  the  road  lies,  yet  the 
restriction  does  not  affect  the  latter  part  of  the  clause,  under  which  the  plaintiff 
»79d1  ^^^^  ^^  exemption.  Under  the  provisions  of  *the  stat.  19  G.  3,  c.  02, 
-'  masters  of  vessels  are  empowered  to  carry  lime  for  the  improvement  of 
land  coastwise,  without  giving  any  bond  for  that  purpose ;  which  circumstance 
shows  how  anxious  the  legislature  is  to  facilitate  the  conveyance  of  manure. 
It  is  highly  improbable,  therefore,  that  it  could  have  been  intended  to  confine 
the  exemption  from  toll  to  carriages  conveying  lime  to  those  parishes  in  which 
the  road  lies. 

Vaughan^  Seijt.,  for  the  defendant.  It  is  clear,  that,  under  the  general 
provisions  of  this  act,  the  plaintiff  is  liable;  it  is,  therefore,'  necessary,  that  he 
should  bring  himself  within  the  terms  of  the  exemption  contained  in  the  fourth 
section,  to  remove  that  liability.  But  this  he  cannot  do,  for  although  the  words 
'*  parishes,  townships,  or  places,*'  are  not  repeated  in  the  latter  part  of  the  section, 
relative  to  the  carriage  of  manure,  still  those  words  override  the  whole  section. 
The  first  exemption  applies  to  the  carrying  of  materials  for  repairing  the  roads« 
and  is  confined  to  the  parishes  in  which  tfa«  roads>lie.     The  second  exemption 
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afyplies*  also,  to  tbe  carryiB^  of  audi  matemls,  and  is  also  expressly  confined 
to  the  parishes  in  which  the  materials  are  procured.  The  third  exemption  applies 
to  hajy  corn,  Ae,,  lo  be  placed  in  the  barns  of  the  owners.  In  this  exemp- 
tion, the  words  •^panshes^  townships,  or  places*^  are  not  used;  but  it  is 
clear,  that  this  eserapnon  cannot  be  general ;  it  was  merely  intended  to  apply 
to  the  owners  re^dent  in  the  parishes  where  the  toU  gate  was  erected :  it  could 
not  be  intended  to  extend  to  all  parishes,  so  as  to  apply  to  com  going  to  grana- 
ries to  be  laid  up  at  any  distance,  however  great.  In  the  same  manner  the 
exemption  must  be  eonstrned  as  to  carriages  laden  with  manure  or  lime ;  it 
RKUst  be  restricted  in  tlie  same  manner  as  the  previous  part  of  the  section  is 
restricted.  Besides,  how  could  tbe  toll  keeper  ascertain  to  what  *di8-  r^oQa 
tance  the  carriage  may  be  proceeding?  The  subsequent  words  of  the  '- 
same  section,  ^*  any  person  going  to  or  returning  from  his  or  her  parochial 
church,"  show,  also,  that  they  refer  to  the  antecedent  sentences.  This  exemp- 
tion must  be  necessarily  confined^  and  cannot  be  held  to  apply  to  places  out  of 
the  parishes.  Lewis  ▼•  Hammtmdt  2  B.  &  A.  206,  is  precisely  applicable  to 
this  case*  It  was  there  heldr  upon  the  constrnction  of  a  turnpike  act,  37  G,  3, 
which  exempted  from  toll  **  persons  residing  in  any  township  or  parish  in  which 
the  roads  lay,  in  going  to  and  returning  from  their  proper  parochial  church, 
chapel,  or  other  place  of  religions  worship  on  Sunday 9^^^  that  the  word  **  paro- 
chial" extended  over  the  whole  eteuse ;  and,  therefore,  that  a  dissenter  was  not 
within  the  exemption,  in  gokig  to  and  returning  from  his  proper  place  of  reli- 
gious worship,  situate  out  of  the  parish  in  which  he  lesided.  Abbott,  C.  J., 
there  said,  that  ^  the  exception  did  not  extend  generally  to  all  persons  going  to 
or  returning  from  a  place  of  religious  worship,  nor  even  to  all  persons  going  to 
or  returning  from  their  proper  place  of  religious  worship."  And,  subsequently, 
**  the  word  parochial  is  to  be  applied  in  constniction,  not  to  the  word  church 
only,  but  also  to  the  following  words  chapel  or  other  place  of  religious  worship, 
as  denoting  the  situation  of  such  chapel  or  other  place,  with  reference  to  the 
residence  of  the  persons  frequenting  it.  This  construction  is  also  aided  by  the 
consideration  of  convenience.  The  gate-keeper  may  be  expected  to  inform 
himself  as  to  the  persons  residing  in  his  parish,  the  places  of  worship  situate 
within  it,  and  the  hours  of  usual  attendance  at  them,  but  he  cannot  be  expected 
to  acquire  such  information  as  to  other  and  more  distant  places^**  So,  in  the 
present  case,  the  gate-keeper  may  reasonably  be  expected  to  know  the  persons 
in  the  parishes  where  the  gate  is  situate,  but  not  persons  residing  at  a  distance. 

*If  the  exemption  be  considered  general,  the  fifth  section  of  the  act  is  rvg^i 
nugatory :  it  is  not  possible  to  put  any  construction  upon  it,  so  ae  to  ^ 
give  it  effect.    It  would  be  idle  to  call  upon  a  party  to  compound  for  that  from 
which  he  is  exempted.     The  terms  of  the  act  imply  a  limitation  of  the  exemp- 
tion, and  the  intention  of  the  legislature  will  be  defeated  if  judgment  be  given 
against  the  defendant. 

Copley f  in  reply^  observed,  that  die  fouith  section  was  not  afibcted  by  the 
subsequent  section,  as  the  trustees  were  authorised  to  oompcrand  with  those 
persons  only  who  were  exempted  by  the  fourth  section ;  and  that  Lewh^  v. 
Bammotid  was  distinguishable  from  liie  pnssent  case,  as  there  the  question  was 
upon  one  clause  only,  in  which  the  word  **  parochial"  being  used,  it  was  hekl 
to  extend  over  the  whole  olauae. 

Cur.  adv.  wtlt. 

Dallasi  C.  J..,  Bctw  delivered  judgment* 

This  is  a  question  on  die  construetion  of  ^  statute  47  G.  9.  e.  91,  which 
was  an  act  passed  for  enlaigiog  the  terms  and  powers  of  two  acts  of  the  5th 
and  25th  years  of  his  present  majesty,,  for  repairing  the  road  from  Banifnry^  in 
the  county  of  Qjtford^  to  LudHrwoHh,  in  the  county  of  Leieetiter^  and  the  only 
point  left  for  the  consideration  of  the  court,  is  the  construction  of  the  fourth  and 
<ifth  seciioDS  of  that  suitute.    The  fourth  section  is  general,  as  far  as  it  exempts 
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from  toll  any  carriage  employed  in  canying  lime  or  manure,  for  the  improving, 
manuring,  or  managing  land ;  it  is,  therefore,  an  exemption  in  favor  of  agricul- 
ture, and  to  be  benedcially  construed.  It  contains  no  reference  to  persons 
residing  within  or  out  of  the  parishes  through  which  the  road  runs;  or  to  lands 
being  situate  within  or  out  of  such  parishes;  and  this  being  the  case  of  a  wag- 
*8021  ^"  carrying  lime,  for  the  *improvement  and  management  of  land,  tiie 
-*  owner  would  be  clearly  exempted  under  this  clause,  unless,  as  to  him, 
it  were  restrained  by  any  clause  which  follows.  Section  the  fifth  is  relied  on 
by  the  defendant,  which,  it  is  said,  by  necessary  intendment,  does  so  restrain 
and  limit  the  former  secftioau 

It  is  first  to  be  observed,  that,  in  this  case,  the  plaintiff's  waggon  was  pass- 
ing along  the  road  from  one  parish  to  another,  with  a  view  to  the  cultivation  of 
his  farm,  situated  at  the  latter  parish,  neither  of  the  parishes  being  a  parish 
through  which  the  road  passes.  Upon  the  fifUi  clause  it  is  asked,  if  persons 
residing  within  some  of  the  parishes  thxxnigh  which  the  road  lies,  are  taken  to 
be  liable  to  toll  passing  along  the  road  and  through  the  toll  gate,  for  the  neces- 
sary occupation  of  lands  out  of  the  parish,  and  have  leave  given  them  to  com- 
pound, how  can  it  be,  that  persons  not  living  in  any  of  the  parishes,  shall,  for 
the  occupation  of  farms  not  within  then,  be  eitempied  from  toil  ? 

The  answer  is,  that  the  first  clause  being  general,  and  to  be  literally  con- 
strued, can  only  be  restrained  by  express  words  or  necessary  implication. 
Express  words  there  are  none,  nor  is  such  a  restraint  of  necessity  to  be  implied; 
for  there  are  still  lolls  to  which  a  resident  within  the  parish  would  be  liable, 
going  through  the  toll  gate,  for  the  occupation  of  his  farm,  which  do  not  fall 
within  the  general  clause  of  exemption ;  and,  therefore,  when  the  statute  treats 
him  as  being  liable,  it  must  be  taken  in  respect  of  such  tolls ;  and  the  power  to 
compound  for  all  or  any,  must  mean  all  or  any  which  were  payable  generally, 
and  not  those  from  which  ail  persons  were  exempted  before. 

These  acts  are  often  inaccurately  drawn ;  and,  even,  taking  the  construction 
of  the  clause  to  be  doubtful,  a  doubtful  meaning  is  not  a  sufficient  ground  to 
^oal  ''^^^^'^  ^^^  operation  of  a  general  clause,  which  in  its  own  terms  *is 
-^  clear  and  precise ;  and  least  of  all,  should  such  a  restraint  prevail,  when 
it  is  to  narrow  and  repeal  a  provision,  which  for  the  public  benefit  ought  to  be 
largely  and  beneficially  construed. 

Judgment  for  the  plaintiff. 


MEMORANDA. 

In  the  course  of  this  term,  Vitruvius  Lawes^  of  the  Inner  Temple^  Esquire, 
John  Cro99^  oi  lAncoMt  InOf  Esquire,  and  Thomas  D'Oyly^  of  the  Middle 
Temjde^  Esquire,  were  severally  called  to  the  degree  of  Serjeant  a^.  law ;  they 
gave  rings  with  the  motto  **  Pro  Eege  ei  Lege." 
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CASES 

AROUED   AND    DETERMINED 

IN  THS 

COURT  OF  COMMON  PLEAS. 

AND 

OTHER  COURTS, 

IN 

MICHAELMAS    TERM, 

IN  THS 

FIFTY-FIRST  YEAR  OF  THE  REIGN  OF  GEORGE  IH,  1810. 


(IN  THE  EXCHEQUER  CHiMBER.) 


(In  Error.) 
TAYLOR  V.  PILL.t 

[11  East  414.  S.  C.  in  B.  R.] 

• 

1.  A.,  when  a  prize  was  taken  by  a  reTenne  cntter,  bora  the  commission  of  mate,  bat  was 
acting  commander  on  board  under  an  order  from  the  commissioners  of  customs,  com- 
municated bv  letter  to  the  comptroller  and  collector  of  the  port  to  which  the  cutter  be- 
longed,  and  by  them  communicated  by  letter  to  A.,  directins  him  to  take  care  that  the 
cutter  should  be  kept  at  sea  under  hi§  eommand,  to  the  end  tnat  tho  service  mieht  not 
sufier,  untU  another  commander  ehould  be  appointed:  Held,  that  he  was  entitlea  to  the 
commander's  share  under  the  king's  warrant,  referring  to  a  former  warrant,  which  des- 
cribed the  share  as  to  be  distributed  amongst  the  commanders,  officers,  and  crew  of  ibm 
vessel  making  the  capture,  as  a  reward  for  tkat  eervice  ;  although  the  former  commander, 
whose  commission  as  such,  had  been  before  withdrawn  and  camelled  on  some  supposed 
misconduct,  and  who  had  consequently  left  the  cutter,  was  afterwards  restored,  and  a 
new  commission  granted  to  him,  bearing  the  date  of  his  former  commission,  vis.  a  date 
anterior  to  the  capture. 

t  This  and  the  three  following  cases  were  omitted  in  their  proper  places. 
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S.  Held,  that  A.  was  not  entitled  to  the  full  share  of  commander  wUhont  dedncttng  the 
share  of  a  deputed  mariner,  who  was  on  board  at  the  time  of  the  capture,  but  who,  at 
the  time  of  A.*§  beginning  to  act  aa  commander,  acted  as  mate,  and  was  acting  as  such, 
and  not  as  a  deputed  marmer,  at  the  time  of  capture,  but  without  any  commission  or 
authority  to  act  as  mate. 

Assumpsit  for  money  had  and  received.     The  defendant  below  (plaintiflf  in 
_^P^    error)  pleaded  tlie  general  issue,  except  as  to  2024/.  6«.  Zd,^  and  as  to  *that 
-I   sum,  a  tender.    The  plaintiflf  below  (defendant  in  error)  joined  issue,  on 
the  first  plea,  and  admitted  the  tender.     A  special  verdict  was  found,  of  which 
the  following  is  the  substance :  T.  M.  AUan^  on  the  26th  o(  March,  1803,  was 
the  commander  of  the  Hinde  cutter,  then  employed  in  the  service  of  the  com- 
missioners of  the  customs,  by  virtue  of  a  commission,  signed  by  four  of  them, 
dated  20th  of  October,  1801.    On  the  26th  of  March,  1803,  the  commissioners 
wrote  a  letter,  dated  at  the  custom-house,  London,  to  the  comptroller  and  col- 
lector of  the  customs  at  Falmouth,  which,  after  noticing  certain  charges  which 
had  been  preferred  against  Man,  commander  of  the  IRnde  cutter  for  inactivity, 
inattention,  and  violation  of  his  instructions,  with  regard  to  the  victualling  of  the 
crew,  proceeded  as  follows :  **  having  read  his  (^Ban^s)  answer,  the  evidence 
of  the  several  persons  examined,  and  your  observations  thereupon ;  and  it 
appearing  that  he  is  guilty  of  the  charges,  and,  consequently,  an  unfit  person  to 
be  any  longer  employed  in  the  service  of  this  revenue ;  we  have  dismissed  him 
therefrom  ;  and  direct  you  to  call  in  his  commission  and  instructions,  and  trans- 
mit the  same  hither  cancelled,  with  your  next  accounts,  by  the  carrier ;  and  we 
enjoin  you  to  take  care  that  the  cutter  be  kept  at  sea,  and  in  constant  motion, 
under  the  command  of  the  mate,  to  the  end  that  the  service  may  not  suffer, 
until  another  commander  shall  be  appointed ;  and  you  are  to  pay  the  said  mate 
the  usual  allowance  for  victualling  during  the  time  he  shall  act  as  commander* 
with  an  injunction,  at  his  peril,  to  render  a  just  and  true  account  of  the  number 
of  mariners  he  shall  really  and  truly  victual,  and  also  a  list,  containing  the  names 
of  those  he  shall  not  victual,  distinguishing  the  particular  times  in  each  res- 
pective case,  so  that  the  crown  may  not  be  defrauded."     In  obedience  to  this 
order,  the  said  comptroller  and  collector  called  in  AUan^t  commission  as  such 
•ftfvrl  ^^^^^^'^^^ »  ^1^^  1^  v^  delivered  up  and  cancelled  ^on  the  20 ih  of 
^  March,  1803,  and  transmitted  to  the  commissioners  in  London,  and  on 
the  next  day  Allan  left  the  cutter,  went  on  shore,  and  did  not  return  again  on 
board  until  a  new  commission,  hereinafter  mentioned,  was  granted  to  him.  Be- 
fore and  at  the  time  of  Mian's  dismission,  and  of  the  cancelling  of  his  commis- 
frion.  Pill,  the  plaintiflf  below,  was  a  deputed  mariner,  of  and  belonging  to  the 
Hinde  cutter,  but  acting  as  mate,  and  serving  on  board  in  that  capacity ;  and 
on  the  29th  of  March,  he  received  the  following  order,  signed  by  the  comp* 
troller  and  collector  of  the  customs  at  Falmouth, 

'•  Sir, 
**The  honorable  the  commissioners  of  his  majesty's  customs  having 
thought  proper  to  dismiss  Mr.  Thomas  Murray  Allan,  from  the  command  of 
the  Hinde  cutter,  in  the  service  of  the  revenue,  we  hereby  direct  and  enjoin  yoa 
to  take  care  that  the  said  cutter  be  kept  at  sea  and  in  constant  motion  under 
your  command,  to  the  end  that  the  service  may  not  sufifer,  until  another  com- 
mander shall  be  appointed ;  and  we  have  the  board's  directions  to  pay  you  the 
usual  allowance  for  victualling  during  the  time  you  may  act  as  commander;  but 
you  are  to  take  especial  care,  the  failure  of  which  you  will  have  to  answer  at 
your  peril,  to  render  a  just  and  true  account  of  the  number  of  mariners  really 
and  truly  victualled,  and  also  a  list  containing  the  names  of  those  not  victualled, 
distinguishing  the  particular  times  in  each  respective  case,  so  that  the  crowa 
may  not  be  defrauded, 

«•  We  are,  &c. 
^  To  Mr.  PhUip  PUU  acting  mate  of  the  Hinde  eutter/' 
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On  the  2d  of  ^ril  following,  four  of  the  commiMionera  of  eustoms,  by  a 
commission  under  their  hands  and  seals,  appointed  PiU  to  be  mate  of  the  cutter, 
and  on  *the  5th  of  the  same  month,  the  following  letter  was  dated  at   r^gog 
the  custom-liouse,  London^  signed  by  four  of  tlie  commissioners,  and   *- 
directed  to  the  collector  and  comptroller  of  the  custom^  at  Falmouth. 

^  Gentlemen, 

^  Having  had  occation  to  refer  to  yonr  report  of  the  I7th  ultimo^  and  it 
ftot  appearing  thereby  that  Captain  JiUan^  was  present  at  the  chaise,  as  required 
by  the  third  article  of  the  printed  orders,  we  direct  you  forthwith  to  report  as 
to  that  fact ;  and  in  case  he  was  not,  you  are  to  account  for  not  having  stricdy 
complied  with  the  said  rules,  and  to  chaige  him  de  novOf  and  in  the  mean  time 
to  suspend  aU  proceedings  as  to  his  dismissal." 

Captain  AUan^  not  having  been  present  at  the  hearing  of  the  charges  referred 
to  and  decided  upon  by  the  order  of  the  20th  of  March,  although  he  had  pre- 
vious notice  for  that  purpose  from  the  collector  and  comptroller,  and  the  com- 
missioners of  the  eustoms  having  investigated  the  matter  again,  on  the  16th  of 
June^  1803,  transmitted  their  order  thereon,  in  a  letter  of  that  date,  to  the  same 
officers  at  Falnwufh,  wherein,  aAer  stating  that  having  considered  the  former 
charges  and  the  renewed  charge  against  Mr.  Man,  the  present  commander  of 
the  ainde  cutter,  and  read  his  answers  thereto,  and  the  evidence  of  the  persons 
examined,  they  deemed  his  answer  to  the  first  charge  satisfactory ;  and  that  he 
was  guilty  of  the  second  charge ;  but  that,  under  all  the  circumstances  of  the 
case,  and  considering  that  the  revenue  had  not  been  injured  by  the  mode  adopted 
by  Captain  Allan,  tliough  highly  irregular  and  improper,  for  reimbursing  himself 
^he  loss  sustained  in  victualhng  his  crew,  for  which  it  appeared  that  he  had  the 
example  of  his  predecessors,  and  that  he  had  shown  himself  a  meritorious  officer 
for  fifteen  years,  they  directed  the  Falmouth  'officers  to  enjoin  him  to  i-^qqa 
be  particularly  circumspect  in  his  comluct  in  future ;  and  concluded  thus :  ■- 
•'  We  therefore  hereby  rescind  our  order  of  the  26th  of  March  last,  for  his  dis- 
mission, and  direct  you  to  deliver  to  him  his  commission  and  instructions,  in 
order  that  he  may  return  to  his  duty."  The  commissioners  having  before 
received  the  cancelled  commission,  made  out  a  new  commission  for  Captain 
jiUan^  of  the  same  date  as  his  former  commission,  and  transmitted  the  same  to 
the  Falmouih  officers,  in  a  letter,  on  the  23d  ofJune,  1803,  with  directions  to 
deliver  the  same  to  Captain  Allan.  In  consequence  of  the  before-mentioned 
order  of  the  29th  o(  March,  1803,  the  plaintill'  below  immediately  took  upon 
himself  the  command  of  the  Hinde  cutter,  and  continued  in  the  exercise  of  such 
command  from  that  time  to  tlie  29th  o(June  following,  when  the  new  commis- 
sion was  delivered  to  Allan,  as  commander  of  the  cutter,  and  who  tliereupon 
resumed  the  command  of  her. 

Between  the  29th  of  March,  1803,  and  the  granting  of  the  new  commission 
to  Allan,  and  whilst  Pill  had  die  command  of  the  cutter,  and  was  on  board  of 
tlie  same,  namely,  in  May,  1803,  the  cutter  captured  certain  vessels  from  the 
enemy.  On  the  18th  of  AlarcA,*! 803,  the  commander  in  chief  of  the  king's 
ships  at  Plymouth,  sent  an  order  to  Allan,  as  commander  of  the  cutter,  to  receive 
on  board  her,  a  lieutenant,  four  petty  officers,  and  six  seamen,  with  a  montli's 
provisions,  and  proceed  therewith  to  the  western  ports  in  the  neighborhood,  for 
the  purpose  of  impressing  men.  On  the  26tli  of  March,  1803,  before  making 
tiie  captures,  lieutenant  Senlwuse,  with  the  petty  officers  and  seamen,  were 
sent  ou  board  tlie  cutter,  witli  directions  to  make  reprisals  on  the  French,  and 
^o  detain  Dutch  vessels,  as  stated  in  his  majesty's  warrant  after  mentioned,  and 
poptinued  on  board  on  such  service  till  after  making  the  captures ;  but  AlUuu 
was  not  on  board  the  cutter  at  the  time  of  making  the  captures,  nor  at  any 
*time  after  he  left  the  catter,  until  he  resumed  the  command  as  aforesaid  ;  r*gi  q 
nor  did  any  penoa  tet  as  commander  on  board  at  the  time  of  making  the  ^ 
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caiptures  fixcept  PiU,  pHu>,  from  the  time  of  bis  roeeipt  of  the  order  of  the  29th  of 
Afarch,  1803,  until  AUan^  was  so  restored  to  and  resumed  the  command,  had  th^ 
commaud  of  and  acted  as  commander  of  the  said  cutter,  and  the  ofiicers  and  crew 
thereof,  and  from  time  to  time  victualled  the  same ;  and  he  was  afterwards  paid 
the  usual  pay  as  mate,  and  the  usual  allowance  in  respect  of  victualling  as  com- 
mander. Tlie  defendant  below,  as  prize  agent  to  the  cutters  employed  in 
the  custom-house  service,  on  the  9ih  of  November^  1804,  presented  a  memo- 
rial to  the  treasury,  in  which  he  described  Man  as  commander  of  the  Hindt 
cutter ;  and  suted  tlie  fact  of  the  capUires  on  the  28th  of  May^  1803,  und^ 
the  order  slated ;  tlie  condemnation  in  the  Court  of  Admiralty ;  and  the  appli- 
cation for  tlie  prize  money,  amounting  to  361/.,  to  be  paid  to  the  memorialist 
for  the  use  of  the  oflicers  and  crew  of  the  said  cutter,  though  she  had  not  ^ 
letter  of  marque  at  the  time.  This  was  foUowed  by  other  memorials  to  the 
like  purport  from  the  prize  agent,  and  by  others  from  the  admiral  on  the  sta- 
tion, and  on  behalf  of  Lieutenant  Senhou9t  $  and  on  the  26th  of  November^ 
1805,  the  king  granted  his  warrant  for  the  distribution  of  the  prizes,  in  which 
it  is  staled,  that  whereas  Lieutenant  Senhouse,  of  the  ship  Conqueror^  was,  09 
the  26Ui  of  J/ay,  1803,  appointed  by  the  port  admiral  %i  Plymouth  to  the 
Hinde  revenue  cutter,  with  orders  to  make  reprisals  on  the  French^  and  to 
detain  Dutch  vessels,  agreeably  to  the  instructions  he  should  receive  from  his 
captain  {LouU  i)  that  captain  LouIb  accordingly  gave  Lieutenant  Senhouse 
further  orders,  and  that  tlie  said  revenue  cutter,  Hime^  under  the  command  of 
Lieutenant  Smhouae^  during  tlie  time  she  was  in  the  service  of  the  Conqueror 
*8111  ^  aforesaiil,  seized  and  detained  certain  ./V^ic/i' and  Dutch  vessels 
^  *which  had  been  condemned  as  prize,  and  that  the  proceeds  were  in 
the  Admiralty  Court.  His  majesty  then  proceeded  to  direct  one-eighth  of  the 
moiety  of  the  proceeds  to  the  port  admiral;  three-eighths  to  the  captain, 
officers,  and  crew  of  the  Conqueror^  including  Lieutenant  Senhouse,  and  th^ 
officers  and  men  put  on  board  the  Hinde  revenue  cutter  from  the  Conqueror  f 
and  tlie  remaining  four-eighths  to  the  commander,  officers,  and  crew  of  the 
said  Hinde  revenue  cutter,  or  to  B,  Taylor,  (the  defendant  below)  general  priz^ 
agent  for  all  captures  made  by  custom-house  cutters ;  to  be  distributed  amongst 
tliem,  conformably  to  the  proclamation  for  the  distribution  of  prizes,  and  accordp 
ing  to  the  sanctions  and  penalties  of  the  existing  prize  act,  and  the  proportioQ 
thereby  granted  to  the  commander,  officers,  and  crew  of  the  revenue  cutter 
Hinde,  to  be  distributed  amongst  them,  conformably  to  his  majesty's  warrant, 
datf:d  4th  of  July,  1805,  directing  the  distribution  of  the  proceeds  of  prizes 
taken  by  custom-house  vessels. 

By  the  king's  warrant  lastly  referred  to,  the  prize  money  is  distributed  into 
thirty-two  parts,  of  which  fourteen  parts  are  given  to  the  commander,  seveii 
to  the  mate,  three  to  dqiuled  mariner  or  mariners,  if  any,  exclusive  of  their 
shares  as  mariners,  and  eight  to  other  mariners ;  or  if  there  be  no  deputed 
mariners,  one-half  to  the  commander,  one-fourth  to  tlie  mate,  and  one-fourth  10 
the  mariners.  And  it  is  therein  stated  to  have  been  recommended  to  his  majesty, 
tliat  these  or  some  portions  of  prizes  made  by  custom-house  vessels  should  be 
distributed  amongst  the  commanders,  officers,  and  crew  of  the  vessel  making 
such  capture,  as  a  reward  for  that  service. 

No  memorial  was  presented  to  the  king  or  to  the  treasury  by  Pill,  except  as 
aforesaid ;  nor  was  it  known  to  his  majesty  belore  or  at  the  time  of  making 
*8121  ^'^  warrant  or  order  of  the  26th  of  November,  1805,  that  ^llan  *was 
^  not  on  board  the  Hinde  cutter,  or  in  the  actual  command  Uiereof  at  the 
time  of  making  the  captures,  or  that  PHI  at  that  time  had  the  command  or 
acted  as  commander  of  the  said  cutter. 

On  the  10th  o(  December,  1801,«/.  John  received  a  custom-house  commission, 
appointing  hiiu  to  be  a  deputed  mariner  on  board  the  Hinde,  by  virtue  of  which 
he  was  acting  as  deputed  mariner  when  Pill  was  appointed  to  the  command 
of  the  cutter;  but,  on  such  appointment  of  Pill,  and  during  the  time  that  Pitt 
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acted  in  such  command,  he  ceased  to  act  aa  mate  of  the  cutter ;  and  John^ 
during  all  that  time,  acted  as  mate  in  the  place  of  Pilt^  and  not  as  deputed 
mariner ;  nor  did  any  person  act  as  deputed  mariner  during  that  time. 

The  captured  vessels  were  duly  condemned  as  prizes,  and  one-fourth  of  the 
proceeds  was  paid  to  Taylor  as  the  general  prize  agent  for  custom-house  cap- 
tures, amounting  to  0253/.  ISs.  6d,  PilVs  share,  if  entitled  to  share  as  com- 
mander, without  deduction  of  a  deputed  mariners's  share,  was  4620/.  19«.  3i.  ; 
or,  if  subject  to  such  deduction,  4048/.  129.  6(/.,  but,  \{  Pill  were  only  entitled 
to  share  as  mate,  then  2024/.  69.  3</. ;  which  latter  sum  was  tendered  to  him 
by  the  defendant  below  before  the  action  brought,  and  a  tender  thereof  being 
pleaded,  the  plaintiff  below  took  that  sum  out  of  court,  and  the  remainder  of 
the  sum  claimed  continued  in  the  hands  of  the  defendant  below. 

In  Trinity  term,  1809,t  the  Court  of  King's  Bench  gave  judgment  that 
PHI  was  entitled  to  recover  the  sum  of  2602/.  13«.,  being  the  balance  of  his 
share  of  the  prize  money,  in  which  the  court  was  of  opinion  that  he  was  en- 
titled to  share  as  commander  of  the  cutter,  without  being  subject  to  any  deduc- 
tion on  account  of  a  deputed  mariner's  share. 

*  Whereupon  Taylor^  \\\%  defendant  below,  brought  a  writ  of  error  r»g|q 
in  this  court,  assignmg  for  error  that  the  plaintiff  below  never  had  any  '- 
commission  to  be,  nor  ever  was  the  legal  commander  of  the  ship  or  vessel 
called  the  Hinde  cutter  therein  mentioned,  and  therefore  could  not  be,  nor  was 
legally  entitled  to  the  commander's  share  of  the  prize  money  in  the  special 
verdict  mentioned,  and  the  common  errors.     The  plaintiff  below  joined. 

The  case  was  argued  in  Michaelmas  term,  1810,  by  Richardson  for  the 
plaintiff  in  error,  and  by  Lawea  V.  for  the  defendant  in  error. 

Richardson  for  the  plaintiff  in  error.  The  judgment  of  the  court  below 
ought,  it  is  submitted,  to  be  reversed.  It  will  not  be  sufficient  for  the  defend- 
ant in  error  to  show  that  he  is  entitled  to  share  as  commander,  for  unless  he 
goes  farther,  and  shows  that  there  was  no  deputed  mariner  on  board,  though 
the  defendant  in  error  be  entitled  to  share  as  commander,  he  will  be  entided  to 
a  less  sum  than  the  judgment  of  the  court  below  has  given  him. 

The  first  question  resolves  itself  into  the  point,  whether  the  commander 
mentioned  in  his  majesty's  warrants  means  a  commander  appointed  by  com- 
mission, or  the  person  who,  at  the  time  of  taking  the  prizes,  acted  as  com- 
mander ?  And  it  is  submitted,  that  by  the  term  commander,  is  meant  a  com- 
missioned officer — a  commander  deriving  his  authority  under  a  commission* 
and  not  a  commander  in  the  ambiguous  or  loose  sense  as  denoting  the  person 
who  does  in  fact  exercise  the  command. 

And  here  it  is  to  be  observed,  that  the  question  is  not,  whether  Allan  or  Pill 
may  have  the  best  right  to  the  prize  money,  but  whether  Pill,  whose  claim 
rests  solely  on  the  king's  bounty,  can  bring  such  claim  within  the  r«g|^ 
'king's  intention  as  expressed  in  the  warrant.  If  he  fails  in  so  doing,  ^ 
his  share  will  be  undivided  by  the  warrant,  and  subject  to  the  king's  pleasure. 
It  is  submitted  with  deference,  that  this  important  feature  in  the  case  was  not 
80  much  attended  to  as  it  deserved  to  be  in  the  judgment  pronounced  by  the 
court  below. 

But,  supposing  the  court  should  be  satisfied  that  the  defendant  in  error  is 
entitled,  the  judgment  below  cannot  stand,  unless  the  court  shall  be  of  opinion 
tliat  there  was  no  deputed  mariner  on  board.  There  is  no  pretence  for  saying 
that  there  was  no  deputed  mariner  on  board,  and  so  the  defendant  in  error  can- 
not be  entitled  to  the  whole  amount  given  by  tlie  judgment  of  the  court  below, 
because  that  judgment  supposes  that  there  was  no  deputed  mariner  on  board. 

Upon  the  first  question,  without  going  through  all  the  cases  on  the  construc- 
tion of  the  priie  acts,  in  arguing  a  case  which  must  depend  mainly  on  its  own 
circumstances,  it  will  be  sufficient  to  advert  to  the  cases  stated  on  the  former 
argument,  and  the  purpose  for  which  they  were  cited.     It  was  argued  below 

t  See  11  Eoit,  414. 
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that  the  distribution  of  prize  money  is  intended  by  his  majesty  to  be  a  reward 
for  actual  service ;  and  some  stress  was  laid  upon  the  fact  that  his  majesty  in 
his  general  proclamation,  recites  that  it  has  been  recommended  to  him  by  the 
lords'  commissioners  to  make  such  grants  as  a  reward  for  actual  services.  No 
(i)ubt  the  prize  money  is  granted  to  those  who  are  concerned  in  taking  prizes ; 
but  this  does  not  carry  the  argument  further,  for  it  still  stops  at  the  question, 
whether  his  majesty  intended  that  the  person  should  share  as  commander  who 
was  in  the  actual  exercise  of  that  superior  command  without  an  actual  com- 
mission. 

The  cases  of  Johnstone  v.  Margetaon^  1  H.  Bl.  261,  Taylor  r,  Lord^  H. 
9Q*K-]  P(ttvlett,  ibid.  264,  n.,  and  Pigot  v.  White,  ibid.  265,  n.,  Lumley  v. 
***  J  •Sutton,  8  T.  R.  224,  Wemyes  v.  Linzee,  Doug.  324,  and  Lord  Via- 
count  Nelson  v.  Thicker,  4  East,  238,  turn  principally  on  the  construction  to 
be  put  on  terms  contained  in  the  king's  proclamation,  and  it  may  be  conceded 
that  courts  will  always  be  desirous  so  to  construe  the  proclamation  as  to  give 
tiie  prize  money  as  a  reward  for  actual  services  done ;  but  the  person  seeking 
such  reward  must  bring  himself  within  the  capacity  of  serving  in  the  situation 
to  which  the  reward  is  allotted ;  it  will  not  be  sufficient  merely  that  the  service 
is  done. 

'I*he  case  of  Lumley  v.  Johnstone,  which  gave  rise  to  that  of  Sutton  v.  John* 
stone,  1  T.  R.  493,  so  far  as  it  is  an  authority  at  all,  is  an  authority  for  the 
plaintiff  in  error.  [Mansfield,  C.  J.  The  case  of  fVemyss  v.  Linzee,  shows 
that  a  captain  of  marines,  who  happens  to  be  on  board  a  man  of  war  when 
she  takes  a  prize,  but  who  does  not  belong  to  her  complement,  shares  not  as  a 
captain,  but  only  as  a  passenger.]  The  defendant  in  error  was  not  the  com- 
missioned commander  of  the  /Rnde  when  she  took  the  prize.  The  difficulty 
arises  from  the  ambiguity  of  the  term  "  commander,*'  which  in  a  popular  sense 
may  mean  every  person  who  exercises  command :  to  the  terms  **  captain,"  or 
*'  admiral,"  no  such  ambiguity  is  attached.  [Macdotiald,  C.  B.  ^*  Commander 
making  such  capture."]  The  party  to  be  rewarded  must  certainly  make  the 
capture ;  but  it  does  not,  therefore,  follow  that  the  person  who  performs  the 
functions  of  commander,  is  therefore,  entided  to  share  as  commander  accord- 
ing to  the  intent  of  the  king's  warrant.  Suppose  it  should  happen  that  the 
mate  of  a  ship  should  become  commander,  somebody,  probably  some  senior 
seaman,  would  act  as  mate,  but  neither  of  those  persons  in  such  case  would 
•ftlBl  ^^^^^  ^  commander  or  mate,  even  if  the  ^situation  of  the  mate  was 
-^  filled  by  a  deputed  mariner.  [Heath,  J.  It  may  happen  very  often 
by  the  death  of  a  commander  or  captain,  that  the  first  lieutenant  is  to  command 
the  vessel.  Will  he  under  such  circumstances,  share  as  captain,  or  only  as 
first  lieutenant!  Macdonald,  C.  B.  He  only  takes  a  lieutenant's  share.]  A 
captain  never  can  be  a  captain 'within  the  meaning  of  the  prize  act,  without  a 
commission,  and  there  is  no  reason  for  extending  Uie  meaning  of  that  act  to  an 
uncommissioned  commander.  [Graham,  B.  Suppose  Allan  never  to  have 
been  restored.  Would  the  defendant  in  error  never  have  taken  his  share  as 
commander  ?]  It  is  an  important  fact  that,  at  the  time  when  Allan  vfss  first 
dismissed  from  the  Hinde  on  tlie  2Gth  of  March,  there  was  no  mate  belonging 
to  that  cutter  but  the  defendant  in  error,  and  he  at  that  time  held  the  commis- 
sion of  a  deputed  mariner,  but  acted  as  mate.  On  the  26th  of  March  the  com- 
missioners had  dismissed  Allan ;  and  they  ordered  that  the  cutter  should  be 
kept  at  sea  under  the  command  of  the  mate,  to  the  end  that  the  service  might 
not  suffer  until  another  commander  should  be  appointed.  On  the  2d  of  April 
they  proceed  to  make  out  a  new  commission  for  the  defendant  in  error,  who 
was  then  a  deputed  mariner.  If  they  had  intended  to  make  him  commander* 
they  had  an  opportunity  of  doing  so ;  but  they  appoint  him  by  commission* 
not  to  be  commander,  but  mate. 

Another  argument  arises  from  the  warrant,  and  the  memorial  of  the  plaintiff 
in  error.     It  appears  from  the  warrant,  that  the  cutter  was  under  the  command 
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of  lieutenant  Senhouse  when  the  prizes  were  taken«  and  yet  it  supposes  that 
there  was  a  proper  legal  comtnander  belonging  to  her.  This  shows  that  the 
act  of  making  the  prizes  was  not  regarded  by  his  majesty  so  as  to  gorem  him 
in  the  distribution  of  the  prize-money ;  for  though  lieutenant  Senhouae  per- 
formed the  functions  *of  a  commander,  yet  as  he  was  only  a  lieutenant  r^fifv 
Wonging  to  another  ship,  he  had  no  more  than  the  share  of  a  lieutenant.  >- 
f  GroAam,  B.  The  cutter  was  to  be  kept  at  sea  under  the  command  of  the 
defendant  in  error  till  another  commander  should  be  appointed,  to  the  end  that 
the  public  service  might  not  in  the  mean  time  suffer.  In  the  mean  time  then* 
llie  defendant  in  error  is  to  act  as  commander;  and  I  think  ^at  the  warrant 
considered  him  as  commander,  in  which  capacity  he  was  acting.]  The  special 
verdict  states  that  he  was  acting  as  commander;  but  it  is  contended  that  he  was 
not  commander  within  the  intent  and  meaning  of  tlie  king's  proclamation,  but 
that  the  meaning  of  the  term  ^  commander,*'  as  used  therein,  is  a  commissioned 
commander;  because  his  majesty  knew,  and  the  warrant  actually  recites  thai 
Lieutenant  Senfiotue  had  the  real  command  of  the  cutter,  and  yet  he  proceeds 
to  give  one-fourth  to  the  commander,  officers,  and  crew. 

As  to  the  second  point,  there  was  a  deputed  mariner  on  board  at  the  time  of 
the  captures.     For,  though  the  warrant  considers  it  as  doubtful  whether  there 
might  be  found  on  board  at  the  time  of  making  a  capture,  a  deputed  mariner, 
the  special  verdict,  which  states  John*8  appointment  as  such  under  commission, 
is  conclusive  on  tliis  head.     By  virtue  of  this  commission  he  was  acting  as 
deputed  mariner  when  the  defendant  in  error  received  the  direetions  of  the  com- 
missioners with  regard  to  the  cutter,  and  he  was  on  board  when  the  captures 
were  made.     Now,  granting  that  the  directions  of  the  commissioners  were  in 
effect  a  virtual  commission  to  the  defendant  in  error  to  raise  him  from  his  situa- 
tion as  mate,  there  is  no  autliority  or  order  in  the  case  of  John  to  vary  hi« 
situation.     And  it  is  with  deference  submitted  that  this  is  an  inconclusive  part 
of  the  judgment  of  the  court  below.     There  is  no  virtual  commission  or  order 
to  make  John  mate.     It  is  true,  that  while  the  defendant  *in  error  acted   r^^gia 
as  commander,  John  acted  as  mate;  but  because  John  chose  to  act  as   ^ 
mate,  that  will  not  destroy  his  commission  as  deputed  mariner  and  make  him 
mate,     [^ffood^  B.    It  is  found  by  the  special  verdict  that,  on  the  appointment 
of  the  defendant  in  error  to  the  command,  and  during  the  time  that  he  acted  ia 
such  command,  he  ceased  to  act  as  mate  of  the  cutter,  and  John,  duriug  all  that 
time,  acted  as  mate  in  the  place  of  the  defendant  in  error,  and  not  as  deputed 
mariner,  nor  did  any  person  act  as  deputed  mariner  during  that  time.]    LunUty 
y,  Sutton  bears  on  this  part  of  the  case.     There  the  court  went  on  the  words, 
showing  that  the  captain  was  actually  on  board.     Captain  Sutton  had  been 
appointed  by  the  I^ords  of  the  Admiralty  captain  of  his  majesty's  ship  /sis.    It 
was  deemed  sufficient  to  entitle  him  to  his  share  of  prize-money  that  he  was  oo 
board,  and  in  possession  of  his  commission  at  the  time  the  prize  was  taken* 
though  he  did  not  act.    In  the  present  case  John^  though  lie  acted  as  mate,  was 
on  board  with  the  commission  of  a  deputed  mariner,  he  is,  therefore,  only  enti- 
tled to  share  as  deputed  mariner.     [/ffcr/A,  J.    If  the  defendant  in  error  w 
entitled  to  share  as  commander,  there  is  no  person  who  can  better  himself,  and 
come  under  the  description  of  mate,  to  share  as  mate,  if  John  ia  not  permitted 
to  vary  his  situation  of  deputed  mariner,  and  to  act  and  share  as  mate.]    That* 
it  is  submitted,  John  cannot  do  by  his  own  authority,  and,  therefore,  the  plainr 
tiff  in  error  is  entitled  to  judgment. 

Lawes,  V.,  for  Uie  defendant  in  error.  The  cases  alluded  to,  were  cited  to 
establish  the  position  that,  in  the  distribution  of  prize-money  on  the  construction 
of  the  prize  acts,  the  coqrt  bad  always  looked  to  the  persom  who  had  really 
performed  the  service. 

*The  case  of  Lumley  v.  Sutton  will  be  found  to  turn  on  a  point  rtAt  a 
which  does  not  arise  here.     The  rights  of  Captain  Sutton  were  in  that  L 
case  held  not  to  be  affected,  because  lie  was  io  a  state  of  illegal  suspension* 
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He  was  under  darts9  on  board  hw  ship  at  the  time  of  the  capture.  He  was 
ready  to  do  all  he  could,  but,  by  his  superior  in  command,  his  actual  service 
was  at  the  moment  suspendedr  and  Captain  Lumiey  actually  did  the  service. 
Captain  Sutton^s  commission  still  eiislad,  md  he  was  on  board  the  ship  at  the 
time  of  capture ;  but  in  this  catfe,  AUan^t  commissioii  was  cancelled,  and  ho 
had  been  dismissed  the  service  for  misconduct. 

The  case  of  Wtmy98  ▼.  Lmzee  turned  on  the  distinction  ihat  Captain  Wemym 
did  not  appear  to  form  a  part  of  the  ship's  complement ;  and,  therefore,  though 
a  captain  of  marines,  he  only  shared  as  a  passenger.  On  the  second  trial,  it  did 
not  appear  that  he  had  acted  as  commanding  the  marines  on-  board.  This  case 
widely  differs  from  the  present.  The  defendant  in  error  pevformed  the  service 
in  fact 

On  the  first  point  it  is  submitted,  that  the  defendant  in  error  was  a  cont- 
martder  within  the  intention  of  the  warrant.  To  suppose  that  to  bring  him 
within  such  intentioff,  it  is  necessary  that  he  should  be  a  commander  acting  by 
commission,  is  to  beg  the  question.  The  case  of  Lord  Ndson  v.  Tucker  shows, 
by  analogy,  that  such  is  not  the  necessary  construction.  The  warrant  looks  to- 
any  commander,  officers,  and  crew,  who  have  had  the  merit  of  successfully  per- 
forming the  service.  There  is  no  sueh  term  as  a  commissioned  commander  in* 
the  warrant.  And  if  no  such  epithet  be  found,  then  the  court  wiM  not  supply  it 
to  the  prejudice  of  the  party  who  has  undergone  all  the  fatigue  and  danger  of 
actually  making  the  capmre.  The  object  of  the  warrant  was  to  give  a  reward> 
*S201  ^^^  service  done.  The  service  was  done,  and  quite  as  successfully  "'W 
^  it  could  hare  been  done  if  a  formial  commissioii  had  been  is  the  pocket 
of  the  defendant  in  error. 

With  regard  to  the  argument  supposed  to  arise  from  the  memorial,  where  the 
name  of  the  defendant  in  error  does  not  occur,  the  broad  answer  is,  that  the 
king  only  looks  to  the  service  performed.  Whoever  turns  out  to  be  the  person* 
who  has  done  the  service  is  the  person  meant.  If,  however,  there  be  any 
thing  irregular  in  the  memorial,  the  plaintiff  in  error,  who  framed  it,  and  not  the 
defendant  in  error,  must  answer  for  the  irregularity.  [Mannfidd^  C.  J.  The 
memorial  cannot  be  of  any  effect.  Lawrenct^  J.  And  the  warrant  does  not  at 
all  refer  to  it.] 

With  regard  to  the  argument,  that  Lieutenant  Senhause  had  the  actual  com* 
mand  of  the  cutter— [ilfans/f^/J,  C.  J.  That  is  particularly  provided  for.  Tlie 
lieutenant  and  his  officers  and  men  were  put  on  board,  and  the  warrant  particu- 
larly provides  for  tfiem.  It  is  particularly  ordered  what  was  to  go  to  Lieuten^ 
ant  Senhmise  and  his  men,  part  of  the  Conqueror*s  crew.  It  is  then  ordered, 
that  one-fourth  should  be  distributed  to  the  commander,  officers,  and  crew :  and' 
the  warrant  is  so  worded  as  necessarily  to  show,  that  it  supposed  a  commander 
besides  Lieutenant  Senhouse.l  That  commander  was  the  defendant  in  error, 
who,  thougli  without  a  formal  warrant  under  the  hands  and  seals  of  the  com- 
missioners, was  as  much  empowered  to  act  as  commander  under  the  form  of 
authority  which  the  commissioners  sent  to  him,  as  if  he  had  been  formally 
appointed  to  that  office  under  their  hands  and  seals.  There  is  no  law  that, 
when  the  commissioners  appoint  a  commander  to  a  revenue  cutter,  the  appoint* 
ment  must  necessarily  be  under  their  hands  and  seals.  The  defendant  in  error 
would  have  been  responsible  for  any  ddinquenoy.  The  subsequent  mate's 
commission  was  never  acted  on,  and  was,  therefore,  nugatory. 

*fi2l1  *^^^  regard-  to  the  second  point,  it  is  submitted  that  tliere  was  no* 
-*  deputed  mariner  on  board  at  the  time  of  the  capture;  The  defendant 
in  error  was  raised  from  the  office  of  mate  to  be  commander,  and  John  imme- 
diately stepped  into  his  situation  of  acting,  nuite.  Whea  the  defendant  in  error 
oeased  to  act  as  mate,  ail  the  duties  of  that  office  necessarily  devolved  upoa- 
John:  he  did  in  fact  perform  them:  he  must,  therefore,  be  considered  as  mate^ 
and,  from  the  moment  of  devoblion,  was  no  longer  a  deputed  mariner* 
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Upon  these  grounds,  it  is  submitted  that  the  judgment  below  must  be^ 
affirmed. 

RichardBon^  in  reply.  It  appears  to  have  been  the  intention  of  the  king  to 
grant  the  whole  of  the  moiety.  The  court,  therefore,  will  have  to  construe  tbe^ 
grant,  and  to  decide  whether  it  will  pass  by  the  words  used.  Various  .ezam?j 
pies  are  cited  in  Comynti^s  Digeatti  to  show  that  the  grants  of  the  king  shall iiei 
utterly  void,  if  he  misconceives  the  nature  of  the  grant  or  be  d^eived.  If  an 
individual,  seised  of  an  estate  for  life,  grants  in  fee,  an  estate  for  life  will  passi^. 
aliter  in  such  a  grant  by  the  crown ;  for  in  such  case  nothing  would  pass. 

It  was  thrown  out,  that  the  memorial  could  not  be  uken  into  consideration : .' 
but  it  is  submitted  that  it  is  very  material  in  considering  whether  the  king  has 
acted  under  misapprehension.  Now  it  is  not  only  stated  by  the  memorial  that 
^Uan  was  the  commander,  but  it  is  found  in  the  special  verdict  that  his  majesty 
did  not  know  that  ^Uan  was  not  present  during  the  capture.  >  His  majesty,, 
therefore,  could  only  have  proceeded  on  the  ground  of  error,  and  so  the  grant 
would  be  void.  It  is  plain,  that  it  was  taken  for  granted  that  there  was  a  legal 
commander  on  board. 

The  ai^ument  founded  on  devolution,  and  endeavored  *to  be  supported  r^ono 
by  the  case  of  Lord  Viscount  Ndson  v.  7\ickery  is  fallacious.  [Mani"  ^ 
Jieldt  G.  J.  That  devolution  was  in  consequence  of  the  commission  granted 
to  the  second  admiral,  his  superior  being  gone ;  in  consequence  of  that  com- 
mission, the  authority  devolved  on  the  second.]  If  all  the  admirals  are  removed, 
the  senior  captain  becomes  commander  by  devolution ;  but  a  first  lieutenant,  on 
the  death  of  his  captain,  does  not  become  captain,  so  as  to  be  entitled  to  a 
captain's  share,  nor  does  the  senior  captain  become  admiral,  so  as  to  be  entitled* 
to  the  admiral's  share.  [Mmsfield,  C.  J.  A  man  cannot  be  an  admiral,  in 
any  sense  of  the  word,  but  by  commission.]  Lord  Nelson  was  the  second  in 
command,  and,  on  the  first  in  command  retiring,  he  succeeded  by  devolution. 
The  case  has  not  the  smallest  relation  to  that  before  the  court. 

It  is  said  that  the  commissioners  made  the  defendant  in  error  commander  by 
what  they  did  as  effectually  as  if  they  had  constituted  him  commander  by  com- 
mission. There  appears  a  strange  repugnancy  in  their  acts,  if  such  were  the 
fact ;  for  they  order  that  the  vessel  should  be  kept  at  sea  under  the  command 
of  the  mate  until  another  commander  should  be  appointed.  That  seems  to  show 
that  they  did  not  consider  the  defendant  in  error  as  commander.  [Mansjidd^ 
C.  J.  It  is  something  very  like  saying  that  he  shall  be  commander,  to  say  that 
the  vessel  should  be  under  his  command  until  another  was  appointed.  Graham^ 

B.  It  is  a  very  nice  distinction  to  take,  to  say  that  he  acted  as  commander, 
but  was  not  commander.]  The  commissioners  never  say  that  he  was  to  have 
the  pay  of  commander,  and  he  was  not  to  have  the  pay  of  commander. 
[Graham^  B.  It  was  provided  by  the  proclamation,  that  Lieutenant  Senhotist 
was,  in  the  distribution  of  prize,  to  be  accounted  only  a  lieutenant.]  That 
appears  to  give  rise  to  an  argument  in  disfavor  of  the  defendant  in  error; 
for  his  majesty  well  knew  that  Lieutenant  Senhouse^  whom  he  namea, 
*had  performed  the  service,  and  yet  he  considers  another  as  commander,  r^ooo 
never  naming  the  defendant  in  error,  but  plainly  looking  to  a  comman-  ^ 

der  who  acted  under  commission. 

Upon  these  grounds  it  is  submitted,  that  the  judgment  of  the  court  below 
must  be  reversed ;  but  even  if  the  court  be  of  opinion  that  the  defendant  in  error 
was  entitled  to  share  as  the  commander,  the  judgment  must  still  be  reversed  to 
a  certain  extent,  unless  the  court  be  of  opinion  that  John  was  not  a  deputed 
mariner,  but  that  he  both  acted  as  mate,  and  filled  that  office. 

The  court  was  then  cleared,  and  on  the  re-admission  of  counsel,  Mansfield^ 

C.  J.,  asked  for  the  form  of  the  instrument  of  appointment  ofJohnt  as  it  might 

t  Tit.  Grant,  G  B,  G  9^ 
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be  fit  to  be  considered  in  deciding  the  second  question.     It  was  accordingly 
fiirnished.t 

Cur,  adv.  vult. 

*8241  *^^^t  afterwards*  in  this  same  term  the  following  judgment  was 
-^  delivered. 

Mansfield*  C.  J.  In  this  cause  of  Taylor  and  Pill,  a  writ  of  error  has  been 
brought  before  this  court,  to  reverse  a  judgment  of  the  Court  of  King's  Bench* 
the  substance  of  which  judgment  is  to  give  to  the  defendant  in  error,  Pillf  a 
certain  share  of  the  produce  of  prizes  taken  bj  a  vessel  in  the  service  of  the 
revenue,  called  the  Hinde  cutter. 

The  questions  that  arise  upon  the  special  verdict  are,  in  their  nature,  very 
short ;  and  one  of  them  seems  to  be  tolerably  plain. 

It  is  not  necessary  to  go  through  a  particular  statement  of  the  case,  for  that 
is  extremely  well  understood ;  but,  in  substance,  it  is,  that  this  person  of  the 
name  of  PUl  was  in  the  situation  of  acting  mate  of  this  Hinde  cutter ;  and  the 
person  who  had  the  command  of  this  cutter,  of  the  name  of  Allan^  was  dis- 
missed from  that  situation ;  and,  he  being  dismissed  from  that  situation,  that 
the  service  might  not  suffer,  there  was  a  direction  by  the  commissioners  of  the 
customs  to  the  revenue  officers  at  /b/moti/A,  to  the  effect  that  they  should 
^of^i  immediately  *appoint  a  commander  to  this  vessel.  The  words  are, 
J  ^  We  hereby  direct  and  enjoin  you  to  take  care  that  the  said  cutter  be 
kept  at  sea  and  in  constant  motion*  under  the  command  of  the  mate,  to  the  end 
that  the  service  may  not  suffer,  until  another  commander  shall  be  appointed  ;*'— 
and  they  were  to  pay  this  mate  the  usual  allowances.  Then  the  officers  at 
Falmouth,  addressing  themselves  to  Pill^  who  at  that  time  only  acted  as  mate, 
appoint  him  in  these  words,  ^  We  hereby  direct  and  enjoin  you  to  take  care 
that  the  said  cutter  be  kept  at  sea  and  in  constant  motion,  under  your  command, 
to  the  end  that  the  service  may  not  suffer,  until  another  commander  shall  be 
appointed."  Under  this  appointment  PiU  took  the  command,  being  then  only 
acting  mate,  which  he  had  been  some  time,  but  in  two  or  three  days  after,  he 
was  appointed  mate.     This  appointment  of  him  as  commander  was  on  the 

t  Form  of  the  warrant : 

*'  To  all  people  to  whom  these  present  shall  come. 

We,  the  commissioners  for  managing  and  causing  to  be  levied  and  collected  his 
majesty's  customs,  do  hereby  constitute  and  appoint  A,  B,  to  be  a  mariner  on  board  the 
Hinde  cutter,  in  the  service  of  the  said  revenue  in  the  port  of  Falmoutht  and  to  do  and 
perform  all  things  to  the  said  office  or  employment  belonging,  by  virtue  whereof  he  hath 
power  to  enter  into  anv  ship,  bottom,  boat,  or  other  vessel,  and  also  in  the  day-time  with 
a  writ  of  assistants  under  the  seal  of  his  majesty's  Court  of  Exchequer,  and  taking  with 
him  a  constable,  headborough,  or  other  public  officer  next  inhabiting,  to  enter  into  any 
house,  shop,  cellar,  warehouse  or  other  place  whatsoever,  not  only  within  the  said  port, 
but  also  within  any  other  port  or  place  whatsoever,  there  to  make  diligent  search,  and  in 
case  oi  resistance,  to  break  open  any  door,  trunk,  chest,  case,  pack,  truss,  or  any  other 
parcel  or  package  whatsoever,  for  any  ^oods,  wares,  or  merchandises  prohibited  to  be 
exported  out  of,  or  imported  into,  the  said  port,  or  whereof  the  customs  or  other  duties 
have  not  been  duly  paid,  and  the  same  to  seize  to  his  majesty's  use,  and  to  put  and  secure 
the  same  in  the  warehouse  in  the  port  next  to  the  place  of  seizure.  In  all  which  premises 
he  is  to  proceed  in  such  manner  as  the  law  directs,  hereby  praying  and  requiring  all  and 
every  his  majesty's  officers  and  ministers,  and  all  others  whom  it  may  concern,  to  be  aid- 
ing and  assisting  to  him  in  all  things  as  becometh.  Given  under  our  hands  and  seal,  at 
the  custom-house,  London^  this  day  of  ,  in  the  year  of 

the  reign  of  our  sovereign  lord  king  George  the  ,  and  in  the  year  of  our 

Lord 

C.  D.  6.  H. 

£.  F.  I.  K. 

N.  B.  By  the  act  of  24  G.  3,  e,  47,  s.  32,  officers  making  collusive  seizures,  or  directly 
or  indirectly  taking  or  reeeivinjK  any  bribe,  recompense,  or  reward  for  the  neglect  or  noo- 
performance  of  their  dutv,  shaU  forfeit  the  sum  of  500Z. 

And  if  any  person  shall  give,  ofler,  or  promise  to  give  any  bribe,  recompense,  or  reward 
to,  or  make  any  collusive  agreement  with  any  officer  of  the  customs,  or  connive  at  any  act, 
whereby  the  provisions  of  this  or  any  other  act  relative  to  the  eustoma  may  be  evaded  or 
broken,  every  auch  person  shall  forfeit  the  sum  of  500/  " 
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S^th  of  March^  and,  upon  the  2d  of  Aprils  he  was  regularly  commissionod  as 
mate.  Afterwards,  the  suspension  of  Mian  was  revoked,  and  he  was  restored 
to  the  command ;  but,  before  Allan  was  restored  to  the  command,  and  while 
PiU  had  the  actual  command  of  this  vessel  under  the  appointment,  such  as  I 
have  stated,  prizes  were  taken  by  her. 

No  claim  is  made,  and  it  is  agreed^  no  claim  can  be  made^  to  any  part  of  the 
produce  of  the  prizes  by  Allaih  because  he  was  suspended  from  the  office  of 
cbmmander  at  tlie  time  when  the  prizes  were  taken*  and  he  was  not  on  board 
at  the  time  of  their  being  taken.  This  claim  is  made  by  PiU^  as  being  the 
actual  commander  at  the  time  when  the  prizes  were  taken^  under  the  warrant 
of  his  majesty  for  the  distribution  of  these  prizes.  Now  the  terms  of  that 
warrant,  as  ^ell  as  the  nature  of  the  thing,  show  that  the  distribution  of  prize* 
money  among  liie  officers  and  crew  of  a  ship  is  intended  as  a  reward  for  (ite 
services  they  have  performed,  and  that  it  is  intended  *also  as  an  incen-  r^ooa 
tive  to  others  in  similar  situations  to  act  with  zeal,  and  courage,  and  *- 
activity,  in  the  public  service ;  and  his  majesty's  warrant  recites  a  representa- 
tion from  the  lords  of  the  treasury  to  his  majesty,  that  it  would  be  of  use  aud 
encouragement  to  the  service  to  have  the  prizes  taken  by  these  revenue  cutters 
distributed  among  the  crew,  and  the  warrant  expressly  states,  that  such  distri- 
bution is  to  be  made  as  a  reward  for  the  services  of  Uie  persons  among  whom 
it  is  to  be  made.  If,  therefore,  this  Mr.  PUl^  in  any  fair  sense  of  the  word,  be 
considered  as  the  commander,  he  is  entitled  to  a  certain  share  of  the  produce 
of  the  prizes  taken  at  this  time,  acconling  to  the  warrant  of  his  majesty. 

The  only  objection  to  the  claim  of  the  defemfant  in  error,  PiU%  is,  that  he 
was  not  regularly  commissioned  as  commander,  but  he  is,  in  effect,  appointed 
commander  by  the  customs ;  for  though,  literally,  they  did  not  appoint  him,  yet 
he  is  appointed  under  (heir  direction  by  the  revenue  officers  at  Palmouih;  and, 
(torn  the  time  of  that  appointment,  he  does  all  the  duty,  he  incurs  all  the  labor 
and  responsibility  which  belong  to  the  situation  of  commander  of  this  vessel, 
which  entides  the  person  so  appointed,  according  to  the  terms  of  the  order 
appointing  him,  to  all  the  ordinary  profits  belonging  to  the  office  of  commander; 
and  the  object  of  his  majesty,  in  this  distribution  of  the  produce  of  prizes,  being 
encouragement  to  the  officers  and  crew,  and  being  a  reward  for  their  services, 
the  appointment  satisfies  the  judgment  of  the  Court  of  King^s  Bench,  and  it  is 
right  in  giving  to  tliis  Mr.  PiU^  as  real  and  elective  commander,  what  he  would 
have  been  entitled  to  if  he  had  been,  in  the  ordinary  way  by  commission,  thd 
commander  of  this  vessel. 

Besides  the  want  of  a  regular  commiseioil  as  comrtiander,  an  arffUment  wa« 
used,  from  the  circumstance  of  Lieutenant  Setfihomt  and  his  men  haring  been 
put  on  *board  this  vessel  for  a  particular  service,  namely,  for  the  purpose  r«gM 
of  impressing  sailors ;  but,  reading  the  very  woids  of  his  majesty's  war-  "■ 
rant,  it  appears  most  clearly,  that  Lieutenant  Stnhoust  and  part  of  the  crew  of 
the  Conqueror  being  on  board  this  ship,  did  not  at  all  afifect  ilie  situation  of  the 
commander,  whoever  he  was,  of  the  Hindt  cutter;  because  his  msjesty  directs 
one-eighth  part  of  the  produce  of  the  prizes  to  be  paid  to  ll)e  port  admiral ;  three- 
eighths  to  the  captain,  officers,  and  crew  of  the  Conqueror^  including  Lieutenant 
Senhouse^  and  the  officers  and  men  that  had  been  put  on  board  the  Hinde 
revenue  cutter  with  him,  from  the  Conqueror;  the  remaining  four-eighths  to  tlie 
commander,  officers,  and  crew  of  the  said  Hinde  revenue  cutter.  So,  the  very 
warrant  supposes,  that,  at  the  same  time  that  Lieutenant  Senhouse  and  part  of 
the  crew  of  the  Conqueror  were  on  board  the  IRnde  cutter,  there  was  also  a 
commander  on  board  ;  and  no  person  aiiswering-to  that  description  but  PUi^  and 
Pm  sufficiently  answering  the  description,  as  the  Court  of  King's  Bench  thought, 
and  as  we  think  also,  it  seems  to  us,  that  thus  far  the  judgment  of  the  Court 
of  King's  Bench  ought  to  be  affirmed. 

There  is  another  part  of  the  judgment  of  the  Court  of  King's  Bench,  on  which 
a  second  question  arises,  and  wliich  respects,  in  another  point  of  view,  the  pro 
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portion  which  Pill^  the  defendant  in  error,  is  entitled  to,  out  of  the  proceeds  of 
these  prizes. 

The  special  verdict  finds  that  the  captured  vessels  were  duly  condemned  as 
prize ;  one-fourth  of  the  proceeds  was  paid  to  the  defendant  below,  as  the  gen- 
eral prize  agent  for  custom-house  captures ;  and  FilTs  share,  if  he  is  entided  to 
share  as  commander,  with  the  deduction  of  a  deputed  mariner's  share,  will  be 
4626/.  19«.  3</.,  or,  if  his  share  be  subject  to  such  deduction,  then  the  amount 
*8281  ^^  ^^  ^  ^^'^  ^  M048/.  12«.  6d.  If  entitled  to  share  only  as  mate, 
-'  then  a  less  sum,  which,  according  to  the  terms  of  the  special  verdict,  has 
already  been  received  by  Pill. 

The  claim  made,  and  the  judgment  given  by  the  Court  of  King's  Bench,  in 
favor  of  PUlf  is,  that  he  is  entitled  to  the  largest  sum,  namely,  the  sum  of 
4626/.  198.  3<i.,  upon  the  ground  that  there  was  no  deputed  mariner  on  board  ; 
but,  considering  this  case  and  the  nature  of  the  appointment  of  this  deputed 
mariner,  and  that  JoAn,  a  regularly  deputed  mariner,  was  on  board,  we  are  of 
opinion,  that  Pill  is  entitled  only  to  the  second  sum,  that  is,  the  sum  of  4048/. 
12s.  Sd.:  because  it  appears  to  us,  that  Jofm  was  never  divested  of  the  character 
of  deputed  mariner,  with  respect  to  his  actual  situation  on  board  the  Hinde 
cutter.  At  the  time  when  these  prizes  were  taken,  it  appears  that  his  situation 
was  in  no  respect  changed  as  a  deputed  mariner,  except  that  he  acted  as  mate. 
There  was  no  appointment  of  him  of  any  sort,  as  mate.  The  regular  way  of 
appointing  a  mate  is  by  commission ;  he  might  have  been  appointed  mate,  if 
the  public  service  had  required  it,  in  the  same  manner  that  Pill  was  appointed 
commander ;  the  commissioners  of  the  customs,  (if  they  had  no  person  imme- 
diately in  view,  to  appoint  as  mate,  and  if  they  thought  it  was  necessary  that  a 
mate  should  be  appointed,  that  at  least  some  person  should  act  in  the  capacity 
of  mate,)  might  have  directed  the  officers  at  Falmouth^  to  appoint  either  some 
person  not  on  board  tlie  ship,  or  any  one  person  actually  on  board  the  Hinde 
cutter,  to  take  upon  him  the  situiition  and  duty  of  mate.  But  such  thing  is  not 
done,  and  the  whole  claim  of  Pill^  to  the  largest  sum  of  money,  is  founded  upon 
the  idea  that  there  was  no  deputed  mariner  on  board,  because  this  man,  who 
was  tlie  deputed  mariner,  did,  notwithstanding,  act  as  mate ;  but  there  is  no 
succession  in  this  service  of  a  man  from  the  situation  of  deputed  mariner  to  the 
^8*^01  '^^^^^^^'^  °^  mate,  *upon  the  office  of  mate  on  board  these  vessels  becom- 
-^  ing  vacant :  nor  is  there  any  power  given  to  the  person  who  is  the  act- 
ing or  commissioned  commander  on  board  these  cutters,  to  appoint  their  mates. 
Ttie  mates  are  to  be  appointed  by  the  commissioner  of  the  customs ;  and  the 
ground  of  the  decision  in  favor  of  Pill  is,  that,  although  not  actdally  commis- 
sioned by  the  commissioners  of  the  customs  in  the  usual  and  regular  form,  yet 
he  was,  in  effect,  appointed  by  them,  because  he  was  appointed  by  the  officers 
at  Falmouth^  under  the  direction  of  the  commissioners,  in  order  to  carry  on  the 
service  of  this  cutter,  and  so  was  appointed  by  the  authority  of  the  commis* 
sioners.  No  such  transaction  passed  with  respect  to  John ;  nothing  was  done 
to  alter  his  situation,  to  revoke  or  make  void  the  effect  of  his  deputation,  in  the 
capacity  of  reputed  mariner. 

It  appears  to  us,  therefore,  that  there  was  a  deputed  mariner  on  board  this 
ship ;  the  consequence  of  whidi  is,  that  the  judgment  of  the  Court  of  King's 
Bench  must  be  so  far  reversed  as  to  adjudge  to  Pill^  not  the  sum  of  462G/.  19«. 
3(/*,  but  only  the  sum  of  4048/.  12s.  6(/. 

The  judgment  in  other  respects  is  tt>  be  affirmed. 

Judgment  of  the  Court  of  King's  Bench  affirmed,  as  to  the  defendant 
in  error  being  entitled  to  share  as  commander,  and  reversed  as  to 
there  being  no  deputed  mariner  on  board. 
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*ANN  LAUTOUR  et  al.,  v.  CHRISTOPHER  TEESDALE  aud 

BARBARA  ANN  his  Wife. 

[2  Marsh  243.    S.  C] 

A  marriage  between  two  British  subjects,  solemnised  by  a  catholic  priest  at  Jdadraa,  ac* 
cording  to  the  riies  of  the  catholic  church,  followed  by  cohabitation,  but  without  the 
license  of  the  governor,  which  it  had  been  uniformly  the  custom  to  obtain,  is  valid. 

This  was  an  issue  directed  by  the  Master  of  the  Rolls,  to  determine  whether 
the  defendants  were  legally  married  at  Mcuirau^  in  the  Eoit  Indies^  on  the  17th 
of  October^  1808.  The  cause  came  on  for  trial  before  Gibbft^  0.  J.,  at  the 
adjourned  sittings  after  last  Trinity  termi  at  GuiidheUif  when  a  verdict  was 
found  for  the  pbintiffs  affirming  the  marriagei  subject  to  the  opinion  of  the  court 
on  the  following  case : 

Francis  Loui8  Lautour^  by  his  will  dated  4th  ofJune^  1807,  aAer  bequeath- 
ing several  legacies,  gave  all  the  residue  of  his  personal  estate  to  trustees ;  upon 
trust  to  divide  the  whole  into  aliquot  parts,  equal  to  the  number  of  his  children 
at  his  death,  and  to  stand  possessed  of  one  of  such  aliquot  parts  for  the  benetit 
of  each  child,  and  his  or  her  wife,  or  husband  and  family,  with  benetit  of  accruer 
or  survivorship  among  the  testator's  children,  in  default  of  issue  of  any  of  tliem 
as  therein  mentioned,  and  appointed  the  trustees,  together  with  ^nn  Lautour^ 
during  her  widowhood,  his  executors  and  guardians  of  his  children  during  mi- 
nority. And  the  said  testator's  will  declared,  '*  that  if  either  of  his  children 
should,  before  attaining  the  age  of  twenty-four  years,  intermarry  without  the 
consent  of  his  trustees  for  that  purpose  first  had  and  obtained  in  writing,  such 
son  or  daughter  so  marrying  without  such  consent,  should  forfeit  one  moiety  of 
his  or  her  aliquot  share  of  his  estate ;  and  the  trustees  thenceforth  should  stand 
possessed  of  one  moiety,  upon  such  trusts  as  would  take  effect  concerning 
*the  same  in  case  such  child  so  marrying  were  actually  dead  without  r^ooi 
issue.  ^ 

On  the  1st  of  October^  1808,  the  defendant,  Chriaiopher  Teesdaie,  being  of 
the  age  of  twenty-six  years,  and  the  defendant,  Barbara  Jinn  Ttesdale^  of  the 
age  of  nineteen  years,  and  both  British  subjects,^  and  protestants  resident  at 
Madras^  in  the  Hast  Indies^  caused  application  to  be  made  to  Sir  George  H. 
Barlow,  who  was  then  tlie  governor  of  Fort  St.  George  at  Madras,  with  its 
dependencies,  to  grant  a  license  for  the  purpose  of  authorising  a  marriage  be- 
tween them  at  Madras  f  and  such  license  was  accordingly  granted  on  the  Ist 
of  October;  but  in  consequence  of  an  application  made  to  the  said  governor  by 
James  Oliver  Lautour,  a  brother  of  the  said  defendant,  Barbara  ^nri,  who 
objected  to  such  marriage,  the  said  license  was  afterwards,  on  the  2d  of  October^ 
revoked  and  withdrawn.  It  has  for  many  years  been  the  custom  at  Madras^ 
in  the  case  of  marriages  between  protestant  Europeans,  to  require  and  obtain 
the  previous  permission  of  the  governor,  signified  in  writing,  to  the  officiating 
clergyman  of  the  settlement,  and  this  custom  has  been  strictly  adhered  to — no 
instance  having  appeared  to  the  contrary. 

On  the  17th  of  the  above  month  of  October,  the  defendants  went  to  tlie  Black 
town  of  Madras,  where  they  were  attended  by  a  Portuguese  Roman  catholic 
priest,  of  the  name  of  Bntaguis,  and  the  marriage  ceremony  between  the  defend- 
ants was  read  and  performed  according  to  the  Roman  catholic  form  by  the  above 
mentioned  priest,  in  a  small  room  in  the  said  town,  in  the  presence  of  Josqth 
Baker^  John  Furcy  Fortin^  and.  Stephen  Yttie$  and  the  said  John  Farcy  /br- 
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Im,  and  Stephen  VtHe^  aeted  as  interpretere  between  the  defendants  and  the 
said  JSntaguis,  when  he  spoke  in  the  Portuguese  language.  The  said  EiUa- 
^8321  S^*^  ^^^  informed  the  ^defendants,  that  unless  they  were  both  Roman 
-*  catholics,  the  said  ceremony  would  not  render  their  marriage  valid,  and 
that  it  would  be  necessary  for  them  to  be  married  on  their  return  to  England, 
according  to  the  forms  of  their  own  religion ;  and  having  stated  this,  he  imme- 
diately afterwards,  in  the  Portuguese  lanfl:uaffe,  asked  the  defendant,  ChristO' 
pher  Teesdale,  if  he  would  take  the  said  Saivara  Ann^  to  be  his  wife,  and  the 
said  Barbara  Ann,  if  she  would  take  the  said  Christopher  Teesdaie,  to  be  her 
liusband,  to  which  the  said  Christopher  Teesdale,  and  Barbara  Ann,  respect- 
ively assented ;  after  which  the  defendants  exchanged  rings,  the  said  Enlaguis 
repeating  some  words  in  the  Latin  language. 

Both  the  defendants  subscribed  their  names  to  a  certificate  in  the  Portuguese 
language*  which  was  also  subscribed  by  the  said  Entaguis,  and  which,  when 
translated  into  English,  is  to  the  following  purport  or  effect,  viz.  **  I,  the  under- 
signed, certify  that  I  married,  this  17th  of  October,  1808,  in  the  presence  of 
Mr.  Baker,  Mr.  Fortin,  and  Mr.  Tttie,  a  Mr.  Teesdale,  with  Miss  Barbara 
Ann  Lautour,  according  to  the  rites  of  the  Roman  church."  (Signed)  «•  S. 
Entaguis,  Christopher  Teesdale,  Barbara  Ann  Lautour,^^  And  the  said 
Joseph  Baker,  and  John  Furcy  Fortih,  subscribed  their  names  as  witnesses 
thereto. 

After  the  performance  of  the  said  ceremony,  the  defendants  remained  at  Madras 
for  about  a  week,  viz.  until  the  25th  of  the  same  October,  when  they  embarked 
on  board  the  Preston,  East  Indiaman,  on  their  voyage  to  England*  They 
did  not  live  together,  or  pass  as  husband  and  wife  whilst  they  so  remained  at 
Madrtu,  but  resided  in  separate  houses  five  miles  distant  from  each  other,  the 
said  Barbara  Ann,  retaining  her  maiden  name ;  but  afterwards,  in  the  course 
of  their  voyage  to  England,  they  declared  themselves  husband  and  wife, 
•fii^n  *^^^  cohabited  together  as  such,  and  they  arrived  in  England,  in  June, 
°'*''J   1809. 

On  the  4th  day  of  July,  1809,  a  license  was  granted  by  the  Faculty  office. 
Doctors  Commons,  I^naon,  for  the  solemnisation  of  a  marriage  between  the 
defendants,  as  Christopher  Teesdale,  bachelor,  Barbara  Ann  Lautour,  spinster, 
an  infant,  with  the  consent  of  the  trustees,  as  her  guardians ;  and  on  the  5th 
day  of  the  same  month  o^  July,  in  pursuance  of  such  license,  a  marriage  was 
solemnised  between  the  defendants  according  to  the  form  of  the  church  ii{  Eng- 
land, of  which  the  defendants  were  members,  and  of  which  they  were  both 
members,  in  October,  1808,  when  the  said  first-mentioned  ceremony  was  per- 
formed. 

The  question  for  the  opinfon  of  the  court  was,  whether  the  defendants  were 
legally  married  at  Madras,  in  the  East  Indies,  on  the  17th  day  of  October, 
1808. 

If  the  court  should  be  of  opinion  that  the  defendants  were  not  legally  mar- 
ried, a  verdict  was  to  be  entered  for  the  defendants ;  otherwise  the  verdict  for 
the  plain tiflfs  was  to  stand.     The  case  was  argued  on  a  former  day  in  this  term. 

Copley,  Serju,  for  the  plaintiffs.  These  parties  were  legally  mamed  at 
Madras,  at  the  time  mentioned ;  and  there  is  difficulty  in  collecting  the  objec- 
tions to  it,  as  it  appears  free  from  doubt.  The  subject  has  been  lately  exhausted 
in  Dairy mple  v.  Dalrymple,  2  Haggard*s  Rep.  54.,  and  it  will,  therefore,  be 
sufficient  to  state  the  general  authorities  in  favor  of  the  marriage.  This  mar- 
riage was  in  an  Engnsh  settlement  beyond  sea,  and  as  tlie  marriage  act,  26  G. 
2.  c.  33,  does  not  extend  there,  the  marriage  is  good  by  English  Taw.  It  was 
not  until  the  reign  of  kinff  John  that  marriages  were  required  to  be  solemnised 
*A^i1  *^^  ^  church.  Afterwards,  indeed,  no  priest  was  necessary  to  render 
•I  the  marriage  valid  and  binding,  but  it  was  required  under  ecclesiastical 
censure  to  be  solemnised  in  the  face  of  the  church.  The  mere  contract  per 
verba  de  prtesenti,  in  which  consummation  was  presumed,  or  per  verba  de 
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fuiurOf  followed  by  consunnnation,  was  valid  between  the  parties  themselves, 
Bunting* i  case,  4  Co.  Rep.  29.  S.  C.  Moore,  169.  In  that  case  it  was  held, 
that  a  marriage  solemnised  in  the  face  of  the  church  and  consummated,  was 
void,  and  the  heir  illegitimised,  by  reason  of  a  former  marriage  contract  per 
verba  de  prsesenlU  not  followed  by  consummation.  In  Je»3on  v.  CoUhu^  2 
Saik.  437,  and  in  fFignwre*8  case,  ib.  438,  Lord  Hoit  said,  that  a  contract  per 
verba  de  prsssenti  was  a  marriage,  and  not  releasable,  and  so  of  a  contract  per 
verba  de  futuroi  but  that  the  latter  was  releasable.  So  the  law  is  distinct  and 
uniform,  a  contract  per  verba  de  prsesenti  was  a  marriage  without  the  interven- 
tion of  a  priest.  It  is  unnecessary  to  enter  on  doubted  points,  whether  dower, 
community  of  goods,  &c.  follow  on  a  marriage  without  a  priest ;  the  question 
here  is,  whether  this  was  a  legal  and  irrevocable  contract,  not  whether  all  the 
consequences  follow. 

But  in  this  case  there  was  a  priest,  and,  therefore,  all  doubts  are  removed. 
In  1  Boties,  Mr.,  Tit.  Baron  and  Feme,  341.  pi.  21,  it  is  stated,  that  ^  If 
a  man  and  woman  be  married  by  a  priest  in  a  place  which  is  not  a  church 
or  chapel,  and  without  any  form  of  the  celebration  of  mass,  still  it  is  a  good 
marriage,  and  they  are  man  and  wife."  So  that  if  there  be  a  marriage 
per  verba  de  prsesenti  by  a  priest,  the  marriage  is  complete  to  all  intents; 
and  much  more  *than  is  necessary  has  been  done  here  ;  Fieldinge^  case  r«Q05 
A  State  Trials,  610,  is  precisely  in  point.  The  facts  throughout  were  ^ 
the  same  in  both  cases.  The  King  v.  The  Inhabitant 8  of  Brampton^  10 
East,  282,  is  also  stricUy  applicable,  therefore,  on  the  whole  current  of  authori* 
ties,  ancient  and  modern,  this  is  a  valid  marriage. 

Be$t,  Sent.,  for  the  defendants.  The  authorities  which  have  been  cited  are 
not  disputed,  but  the  real  question  has  not  been  touched.  The  doctrine  laid 
down  by  Sir  WiUiam  Scott  in  Dalrymple  v.  Datrymple  is,  that  according  to 
the  law  of  Christendom,  a  marriage  per  verba  de  prsesenti  is  good,  tliough  not 
in  facie  ecclesise,  but  that  in  almost  every  state  there  had  been  alterations  in 
that  law.  The  law  of  marriage  at  Madras  is  controlled  by  the  local  bws  that 
prevail  there,  and  these  persons  are  to  be  considered  as  persons  subject  to  the 
law  of  Meidras  at  the  time.  It  is  stated  on  the  face  of  the  case,  that  the  law  of 
Madras  varies  from  the  general  law  of  Christendom,  and  by  the  laws  of  Madras 
this  marriage  is  void.  The  case  states  that  they  applied  to  the  governor  for  a 
license,  which  was  granted,  but  was  aAerwards  withdrawn.  For  many  years 
it  has  been  the  custom  at  Madras  to  apply  to  the  governor  for  a  license,  and 
no  instance  has  ever  been  known  to  the  contrary.  The  parties  choose  to  go 
without  the  Fort,  but  this  does  not  enable  them  to  marry ;  for  the  law  extends 
to  all  the  Black  town,  the  inhabitants  of  which  are  within  the  protection  of 
English  law,  and  the  custom  must  be  supposed  to  be  coeval  with  the  British 
authority  in  that  setdement.  Without  a  license  from  the  governor  to  the  priest, 
the  marriage  by  the  law  at  Madras  is  invalid,  though  it  may  be  good  by  the 
general  law  of  Christendom. 

"^Copley  in  reply.  It  was  submitted  to  the  jury  to  find  what  the  law  rm^^k^ 
of  Madras  was.  It  must  be  presumed  that  the  law  of  England  prevails  I- 
until  the  contrary  be  shown,  and  that  has  not  been  done ;  a  mere  custom  has 
been  shown.  The  reason  of  obtaining  the  license  from  the  governor  is,  that 
the  governor  has  the  power  of  sending  any  person  out  of  the  country  who  does 
not  obey  him,  and  by  the  order  of  the  East  India  Company  a  license  is  requi- 
site to  the  clergyman,  but  that  does  not  create  a  law. 

Cur.  adv.  vult. 

GiBBs,  C.  J.,  now  delivered  tlie  judgment  of  the  court.  (His  lordship  first 
stated  the  case,  and  then  proceeded  thus :)  Both  the  defendants  are  stated  to  be 
protestants  and  British  subjects,  and  the  place  in  which  the  ceremony  was  per- 
formed, was  Madras,  where  they  resided  as  part  of  the  British  setdement 
there :  and  the  question  is,  whether  under  the  laws  of  marriage,  operating  oo 
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them  at  Madrat^  this  can  be  considered  as  a  legal  marriage.  In  order  to  decide 
this  question,  it  is  material  to  consider  who  the  parties  were,  and  among  whom 
the  ceremony  took  place.  Now,  Briiith  subjects  settled  at  Madras  are  gov- 
erned by  tlie  laws  of  this  country  which  they  carry  with  them,  and  are  unaf- 
fected by  the  laws  of  the  natives.  The  question,  therefore  is,  whether  by  the 
laws  of  this  country,  to  which  they  alone  are  fubject,  and  by  which  alone  their 
actions  are  to  be  governed,  this  marriage  was  legal.  In  this  country  we  judge 
of  the  validity  of  a  marriage  by  what  is  called  the  marriage  act,  but  as  that 
statute  does  not  follow  subjects  to  foreign  settlements,  the  question  remains 
whether  this  would  have  been  a  valid  marriage  here  before  that  act  passed. 
The  important  point  of  the  case,  viz,,  what  the  law  is  by  which  such  a  ques- 
*&^1  tion  is  to  be  governed,  was  *most  ably  and  fully  discussed  in  the  case  of 

-^  Dalrymple  v.  Dalrwnpie,  which  has  been  so  often  alluded  to ;  and  the 
judgment  of  Sir  tVUliam  Scott  has  cleared  the  present  case  of  all  the  difficulty 
which  might,  at  a  former  time,  have  belonged  to  it.  From  the  reasonings  there 
made  use  of,  and  from  the  authorities  cited  by  that  learned  person,  it  appears 
that  the  canon  law  is  the  general  law  throughout  Europe  as  to  marriages,  except 
where  that  has  been  altered  by  the  municipal  law  of  any  particular  place. 
From  that  case,  and  from  those  authorities,  it  also  appears  that,  before  the  mar- 
riage act,  marriages  in  this  country  were  always  governed  by  the  canon  law, 
which  the  defendants,  therefore,  must  be  taken  to  have  carried  with  them  to 
Madras,  It  appears  also,  that  a  contract  of  marriage,  entered  into  per  verba  de 
prsssenltj  is  considered  to  be  an  actual  marriage;  though  doubts  have  been 
entertained  whether  it  be  so,  unless  followed  by  cohabitation.  In  the  present 
case,  a  ceremony  was  performed,  the  regularity  of  which  it  is  necessary  to 
discuss,  because  it  was  followed  by  cohabitation.  All  that  is  required,  there- 
fore, by  the  canon  law,  has  been  amply  satisfied.  Indeed,  this  was  admitted 
on  the  part  of  the  defendants,  and  the  ground  on  which  they  rested  was,  that 
this  case  was  excepted  from  the  general  rule  by  the  local  regulations  of  the 
place ;  that  a  custom  has  existed  at  Madras,  that  when  two  British  subjects 
are  married,  they  should  obtain  a  license  from  the  governor,  and  that  no  instance 
has  occurred  in  which  that  rule  has  been  dispensed  with.  That  may  be  the 
case.  It  is  very  possible  that  there  is  no  priest  within  that  jurisdiction,  who 
would  celebrate  a  marriage  without  the  consent  of  the  governor,  but  that  does 
not  constitute  the  law,  nor  can  it  alter  the  law  which  the  defendants  carried  with 
them  ;  that  circumstance,  therefore,  makes  no  difference.  Another  circum- 
stance on  which  the  defendants  relied,  was,  that  the  priest  told  the  parties,  that 
^R^fil   ^''^^^  ^^^y  *vcre  Roman  catholics  the  ceremony  would  not  be  binding 

J  upon  them  ;  in  answer  to  that,  it  is  only  necessary  to  say  that  he  was 
mistaken,  and  indeed  that  circumstance  was  not  much  relied  on.  It  follows 
from  what  I  have  stated,  that  this  was  a  legal  marriage ;  since  it  was  a  marriage 
between  British  subjects,  celebrated  in  a  British  settlement,  according  to  the 
laws  of  this  country,  as  they  existed  before  the  marriage  act ;  and  which,  if  it 
had  been  celebrated  here  before  that  statute,  would  have  been  valid. 

Judgment  for  the  plaintiffs.t 

t  [See  2  Haggard's  Rep.  423,  Harford  v.  MorrU,  ibid.  437,  Middleton  v.  Janverin, 
ibid.  395,  Scrwukire  v.  Serim$hire.  ibid.  369,  Bum  v.  Farrar,  ibid.  371,  Seeding  v.  Smiik* 
16  MaM.  Rep.  167,  Medwatf  v.  Necdham.] 
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JEZEPH  V.  INGRAM. 

[3  Moore  189.  S.  C] 

A,t  for  a  good  consideration,  aseigned  bia  interest  in  a  farm,  and  bis  cattle  and  implemeats 
of  husbandrv  tben  in  the  possession  of  the  sheriff  under  a  writ  oi  fieri  JaciaM  at  the  smc 
of  C,  and  tne  property  was  liberated  by  the  sberiflfon  his  taking  security  from  J9.  B.^ 
after  the  assignment,  managed  the  property,  but  A,  continued  in  possession;  on  the 
property  being  afterwards  taken  ia  execution  at  the  suit  of  D.  :  Held,  that  it  was  pro- 
tected by  the  assignment  to  D, 

Tni8  was  an  action  against  the  sheriflTof  Su99eXf  for  having  falsely  returned 
on  a  writ  of^ert/acto^,  (which  the  plaintiff  had  sued  out  on  a  judgment,  signed 
in  October^  1816,  against  Newman  indorsed  to  levy  233/.  3«.  4cf.,  besides 
poundage,  &c.)  that,  as  to  19/.,  the  defendant  had  levied  it,  and  as  to  the  residue, 
nulia  bona. 

The  plaintiff,  in  her  declaration,  averred  that  she  had,  in  the  King's  Bench, 
recovered  judgment  against  Newman  for  a  debt  of  460/.,  and  8/.  damages,  and 
issued  9.  /ierijaciaSf  directed  to  the  sheriff  of  SusBex^  to  levy  the  debt  and 
damages  aforesaid,  indorsed  to  levy  233/.  38.  4(/.,  besides  poundage,  Slc  and  a 
delivery  thereof  to  the  defendant,  then  sheriff;  and  that  he,  by  Virtue  thereof, 
within  his  bailiwick,  seized  goods  of  Newman  of  *the  value  of  the  tmoq 
moneys  so  indorsed,  and  levied  the  same,  but  that  the  defendant  had  not  ^ 
the  money  levied  in  court  at  the  return  of  the  writ,  according  to  the  exigency 
thereof  and  the  indorsement  thereon,  but,  on  the  contrary,  had  only  a  smaU  part 
thereof,  to  wit,  19/.,  and  had  not  paid  the  residue  to  the  plaintiff,  and  afterwards 
returned  to  the  court  upon  the  writ,  that  he  had  levied  of  the  goods  of  Newman 
19/.,  and  that  Newman  had  no  other  goods  in  the  defendant's  bailiwick  where- 
by  he  might  levy  the  residue ;  whereby  the  plaintiff  was  deprived  of  the  means 
of  obtaining  the  greater  part  of  the  moneys  indorsed. 

Upon  the  trial  of  this  cause,  at  the  sittings  after  Hilary  term,  1817,  at  West' 
minster,  before  Dallas,  J.,  it  appeared  that  the  plaintiff  had  entered  up  judg- 
ment in  October,  1816,  against  Newman,  for  230/.,  on  a  warrant  of  attorney 
given  to  her  for  money  lent,  and  had  issued  a  Jieri  facias  thereon,  indorsed  to 
levy  233/.  38.  4d.  and  costs,  but  that  the  defendant  had  returned  that  he  had 
levied  19/.  only,  and  as  to  the  residue  nulla  bona.  The  plaintiff  further  proved 
that  Newman  was  a  farmer,  and  lived  on  a  farm  called  Herring's  farm,  where- 
on was  a  considerable  stock,  worth  800/.  or  900/.,  which  had  been  and  still 
was,  as  the  plaintiff  contended,  Newman^ s.  To  rebut  this  evidence,  the  defend- 
ant proved  that  in  October,  1814,  the  sheriff  being  in  possession  ot  Newman* s 
effects,  under  an  execution  at  the  suit  of  Gilbert,  for  577/.,  Dunk,  who  was  a 
.creditor  of  Newman  for  190/.,  in  order  to  liberate  those  goods,  advanced  452/. 
65.  2d.,  and  that  by  indenture  of  the  13th  of  October,  1814,  (reciting  that  New- 
man was  indebted  in  divers  sums,  to  the  amount  of  452/.  6s.  2</.,  and  had  been 
pressed,  but  was  unable  to  pay,  and  had  requested  DwUt  to  advance  that  sum, 
and  proposed  that  he  should  take  an  assignment  of  Newman^s  effects  upon 
trust,  first,  for  securing  repayment  of  tliat  sum,  with  interest,  and  then  upon 
other  trusts ;)  *in  consideration  of  452/.  6«.  2d.  paid  to  Newman  and  r«g4<. 
his  creditors,  by  Dunk,  and  other  considerations,  Newman  granted  and  ^ 
assigned  to  Dimk  his  farm,  tlien  held  by  him  as  tenant  from  year  to  year,  at 
75/.  rent,  and  all  the  live  and  dead  stock,  catde,  husbandry,  tackle,  utensils,  and 
implements  of  husbandry,  corn,  seeds,  hay,  straw,  grain,  manure,  and  other  his 
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goods,  chatteb,  and  efTects,  then  being  upon  or  about  the  premises,  (household 
goods  only  excepted,)  together  with  all  debts  and  moneys  due  to  Newman  on 
account  of  the  premises,  or  the  produce  thereof;  upon  trust,  as  well  as  to  the 
farm  as  to  the  effects,  that  Dunk  should  use  and  occupy  the  farm,  and  manage, 
conduct,  and  carry  on  the  business  and  concerns  thereof  in  such  way  and  man- 
ner as  he  should  tlynk  proper,  for  the  residue  of  the  term,  and  should  yearly 
retain  out  of  the  profits  and  produce  which  should  arise,  from  the  occupation 
of  the  premises,  or,  for  want  thereof,  out  of  the  stock,  corn,  hay,  and  other 
goods,  interest  for  the  452/.  68.  2cf.,  and  pay  the  rent,  taxes,  servants*  and 
laborers'  wages,  and  all  incidental  expenses,  and  apply  the  residue  of  the  yearly 
produce  and  profits,  if  any,  between  Dunk  and  Newman^  in  equal  moieties,  or 
otherwise  retain  such  surplus  and  moiety  to  go  towards  the  discharge  of  the 
452/.  68.  2d.;  and  further,  that  Dunk  should,  at  the  expiration  of  a  year,  or 
any  time  previous  to  the  expiration  of  the  term,  if  he  should  think  proper,  sell 
so  much  of  the  premises  as  should  be  in  their  nature  saleable,  and  should  get 
in  such  parts  as  were  outstanding,  and  not  in  their  nature  saleable,  and  oui  of 
the  moneys  to  arise  thereby,  should  retain  and  discharge  the  452/.  6«.  2(/.,  and 
interest,  and  all  other  expenses  which  Dunk  might  sustain  in  the  execution  of 
the  trusts,  and  should  pay  the  residue,  if  any,  to  Newman.  The  deed  con- 
tained a  power  of  attorney  enabling  Dunk  to  sue  for  outstanding  debts,  and  u 
*84 1 1  ^^^"^®  ^^^  ^^"  release  should  be  *a  disclilrrge,  and  a  covenant  by  New- 
^  man  to  aid  Dunk  in  the  management  of  the  farm  and  the  conversion  of 
the  produce.  This  deed  was  executed  at  the  office  of  Newmtm' 8  solicitor,  at 
the  distance  of  six  miles  from  the  farm.  Newman  continued  to  reside  in  the 
dwelling  house,  and  to  possess  his  household  furniture  therein ;  the  name  of 
Newman's  father  still  continued  on  the  carts.  Dunk^  immediately  aAer  the 
execution  of  the  assignment,  entered  on  the  premises,  hired,  discharged,  and 
paid  servants,  bought  articles  of  tradesmen  for  the  use  of  the  farm,  sold  produce, 
gave  orders  relative  to  the  management  of  the  farm ;  and  it  was  notorious  to 
tradesmen  living  in  the  parish  that  he  had  the  management  thereof,  and  accord- 
ingly they- would  no  longer  credit  Newman  for  articles  for  the  use  of  the  farm. 
Newman^  however,  did  some  acts  of  joint  ownership ;  he  hired  and  employed 
laborers,  whom,  however,  he  referred  to  Dunk  for  payment,  and,  so  far  as  the 
knowledge  of  some  of  the  farm  servants  went,  bought  and  sold  articles  of  stock, 
and  gave  some  orders  relative  to  the  management  of  the  farm.  The  property 
had  been  sold  by  consent  after  the  plaintiff's  execution,  and  the  household 
goods,  which  were  excepted  out  of  the  assignment,  produced  19/.,  the  residue 
of  the  effects,  which  were  claimed  by  Dunk,  230/. 

For  the  plaintiff  it  was  contended,  that  this  assignment  was  invalid,  because 
it  was  not  accompanied  with  any  notorious  transfer  of  possession.  The  jury 
found  that  the  conduct  of  Dunk  had  been  just  and  honorable,  and  that  the 
money  was  fairly  advanced ;  but  that  there  was  a  want  of  sufiicient  notoriety 
of  transfer,  and  gave  their  verdict  for  the  plaintiff. 

Best,  Serjt.,  on  a  former  day,  had  obtained  a  rule  nisi  to  set  aside  this  ver- 
dict, and  have  a  new  trial,  or  to  enter  a  verdict  for  the  defendant. 

•fii9i  *Vaughan  and  Copley y  Serjts.,  now  showed  cause  against  the  rule. 
•I  This  transaction,  though  it  may  have  been  morally  fair,  is  fraudulent 
and  void,  under  stat.  13  Eliz.  e.  5 ;  for  bona  fides  is  never  held  to  exist  in  such 
cases,  unless  there  is  a  possession  consistent  with  the  conveyance;  and  there  is 
no  such  possession  here.  But,  laying  the  statute  out  of  the  case,  this  verdict  is 
maintainable,  on  the  general  grounds  of  law,  as  settled  in  the  cases  of  Stone  v. 
Grubham^  2  Bulstr.  225,  TYovne's  case,  3  Kep.  80.  b.,  Cadogan  v.  Kennett,, 
Cow  p.  432,  Edwards  v.  Haroen^  2  T.  R.  587,  (particularly  the  judgment  of 
Duller,  J.,)  Uolbird  v.  Anderson,  5  T.  R.  235,  Estwick  v.  Caiilaud,  5  T.  R. 
420,  Dewey  v.  Dayntun,  6  East,  257,  and  WordaU  v.  Smith,  1  Campb.  332. 

This  case  is  to  be  distinguished  from  that  of  Xidd  r.  Xawlmson,  2  B.  dp  P^ 
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59,  which  turned  oa  the  notoriety  of  the  transfer,  a  point  particularly  relied  on, 
both  by  Lord  Eldon^  G.  J.,  and  Heathy  J. 

Beat^  Seijt.,  who  rose  to  support  his  rule,  was  stopped  by  the  court. 

GiDBS,  C.  J.  I  am  very  anxious  not  to  incur  the  imputation  of  giving  up 
decided  qases,  and  of  removing  the  landmarks  which  have  hitherto  guided  men 
in  tlie  government  of  their  property.  I  admit  to  the  counsel  for  the  plaintiflT, 
that  he  Imis  established  the  principle,  that  if  a  man  sells  goofis,  and  continues  in 
the  possession  of  them,  the  sale  is  void ;  but  the  question  is,  whether  this  case 
be  not  distinguishable  from  that.  I  agree  that  there  is  some  evidence  here  of  a 
joint  possession,  and  this  *ieads  me  to  tlie  observation,  that  this  case  is  r^o*^ 
not  like  that  of  Edwarda  v.  Harben^  a  mere  sale  without  possession,  ^ 
but  it  is  a  middle  case  between  Edwards  v.  Uarbtn  and  IRdd  v.  Bawlinson 
Lord  Eldon,  in  the  latter  case,  says,  **  This  seems  to  me  a  new  case ;  for  here 
the  goods  were  purchased  at  a  public  sale  by  a  person  who  had  never  acquired 
ilie  character  of  a  creditor,  and  were  then  lent  to  the  original  owner  for  a  tem- 
porary and  honest  purpose;*'  and  he  tlien  puts  the  following  case:  ^l( Ktdil 
had  lent  money  to  Mum  to  buy  these  goods,  and  had  then  taken  a  conveyance 
of  them,  or  a  security  for  his  debt  thus  arising  out  of  the  mere  act  of  lending 
the  money ;  leaving  Mum  in  possession  of  the  goods  would  not  have  been  a 
fraudulent  act.*' 

Now  I  may  be  permitted  tflput  a  middle  case  between  the  case  so  put  and 
the  cases  put  by  the  counsel  for  the  plaintiff.  In  the  cases  cited  by  them  there 
was  a  mere  dry  conveyance  of  the  goods ;  in  £idd  v.  HawUnaon  there  was  an 
absolute  public  sale  by  the  sheriff;  this  is  a  case  between  both.  The  seizure 
in  execution  by  the  sheriff  is  public  and  notorious,  and  I  thought  at  first  that 
the  sheriff  had  actually  sold  them  to  Dunkf  but  that  is  not  so:  Dunkldys 
down  the  money  to  liberate  the  goods  taken  in  execution ;  and  the  sheriff,  on 
taking  the  security,  liberates  the  goods. 

I  shall  say  no  more  at  present,  and  I  have  only  said  thus  much,  that  we  may 
not  be  thought,  in  consequence  of  the  course  which  we  are  about  to  adopt,  to 
be  ripping  up  old  cases,  in  the  principles  of  which  we  have  always  acquiesced. 
But  1  think  this  a  stronger  case  than  some  which  have  been  decided,  on  the 
one  side,  and  a  weaker  caa?  than  others  which  have  received  a  contrary  deci- 
sion ;  and  that  this  middle  rose  requires  a  further  consideration. 

I,  therefore,  tliink  that  this  case  ought  to  go  to  a  new  trial. 

*Dallas,  J.    I  am  of  the  same  opinion,  and  1  do  not  agree  with  the  r^oAi 
doctrine  laid  down  by  the  counsel  for  the  plaintiff,  to  the  extent  to  ^ 
which  they  bave  carried  it. 

Park,  J.  In  IJulier*it  Nisi  Priua,  p.  258,  it  is  laid  down,  that  the  doner's 
continuancf  vi  possession  is  not  in  all  cases  a  mark  of  fraud,  as  where  a  doni^e 
lends  his  d^nor  money  to  buy  goods,  and,  at  the  same  time,  takes  a  bill  of  sale 
of  them  for  securing  the  money. 

BcjRRouou,  J.  I  think  that  this  is  a  case  of  great  importance,  and  deserving 
of  the  most  serious  consideration.  It  is  a  case  which,  in  my  opinion,  ought  to 
be  the  subject  of  further  inquiry. 

Rule  absolute  for  a  new  trial. 

TMr  ri\se  was  again  tried  at  the  sittings  aAer  THnity  term,  1817,  before 
DaUas^  I.«  when,  in  addition  to  the  facts  proved  on  the  former  trial,  it  appeared, 
that  Ihmk  had  also  paid  the  rent,  poor-rates,  and  taxes  of  the  farm,  and  had 
purchased  stock  for  the  farm  ;  and  it  was  also  proved,  that  Newman^  as  well 
as  liunk,  had  attended  markets,  given  orders  respecting  the  cultivation,  paid 
rent  and  taxes,  and  managed  the  business,  as  before  the  assignment ;  but  it  was 
admitted  that  Ihmk  received  all  the  proceeds,  though  he  did  not  make  all  tlie 
payments.  The  jury,  with  the  approbation  of  Dallas^  J.,  found  a  verdict  for 
Uio  defendant,  which  the  plaintiff  never  afterwards  moved  to  set  aside. 

[See  cases  cited  at  the  end  of  Seed  v.  Blade^  5  Ante,  225.] 
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Lands  were  settled,  subject  to  a  power  of  sale  in  trustees,  with  the  consent  of  the  tenant 
for  life.  A  recovery  was  afterwards  sufTered*  in  which  the  tenant  in  tail  under  the  sei- 
tlement  was  vouched,  and  by  the  recovery  deed  it  was  agreed  that  the  recovery  should 
enure  in  confirmation  of  the  estates  created  by  the  settlement,  which  were  antecedent 
to  the  estate  tail,  and  in  confirmation  of  the  powers  annexed  to  those  estates,  and  sub- 
tect  thereto,  to  such  uses  as  the  tenant  for  life  and  tenant  in  tail  should  appoint.  The 
tenant  for  life  and  tenant  in  tail  afterwards  exercised  their  power  of  appointment,  and 
the  trustees  concurred  with  them  in  a  conveyance  of  the  lands,  and  they  (hereby  ere- 
ated  new  powers  of  sale :  Held,  that  the  power  of  sale  in  the  original  settlement  was  not 
destroyed. 

Where  trustees  are  authorised  to  give  receipts  for  the  purchase-money  of  land  directed  to 
be  sold,  and  such  purchase- money  is  directed  to  be  laid  out  in  the  purchase  of  other 
lands  10  be  settled  in  the  same  manner  as  the  lands  sold,  a  purchaser  having  paid  the 
purchase- money  bona  Jidt  to  the  trustees,  and  having  taken  their  receipt,  cannot  be 
affected  by  any  misapplication  of  the  money  by  them. 

Assumpsit  for  not  performing  a  contract  for  the  purchase  of  an  estate  in  the 
county  of  Suffolk.  The  cause  was  tried  at  the  frestminater  sittings,  in  Easier 
term,  1816,  before  DaUas^  J.,  when  a  verdict  was  found  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court,  on  the  following  case : 

By  indentures  of  lease  and  release,  bearing  date  respectively  the  7th  and  8th  of 
AlareK  1788,  (being  articles  executed  previously  to  the  marriage  of  Miss  Katht- 
fine  Castle^  with  Edward  Bouverie,  Esquire,)  then  a  minor,  it  was,  amongst 
other  things,  agreed,  that  certain  manors  and  freehold  estates  at  Rougham^  and 
Wickenhally  and  elsewhere,  in  the  county  of  Suffolk^  of  which  Miss  Castle^ 
was  seised  in  fee  simple,  should  be  conveyed  by  her  to  John  Thomas  Batt^ 
and  Everard Fawkener,  Esquires,  their  heirs  and  assigns,  to  the  uses  following: 
To  the  intent  that  Miss  Castle,  during  the  joint  lives  of  herself  and  Mr.  Boti- 
verie,  might  receive  an  annuity  of  300/.,  by  way  of  pin-money ;  remainder  to 
the  use  of  Frederick  Robinson,  and  John  Crewe,  for  ninety-nine  years,  for 
securing  it ;  remainder  to  the  use  of  Edward  Bouverie,  for  life ;  remainder  to 
*R4R1  ^^^  "'^  of  John  Thomas  Bait,  and  *Everard  Fawkener  and  their  heirs 
^  during  his  life,  in  trust  to  preserve  contingent  remainders ;  remainder  to 
the  use  of  Kaiherine  Castle,  for  life ;  remainder  to  the  use  of  the  same  tnistees, 
their  heirs  and  assigns,  during  the  life  of  Miss  Castle,  in  trust,  to  preserve  con- 
tingent remainders ;  remainder  to  the  use  of  Edward  Vincent,  and  John  Blake, 
for  five  hundred  years,  for  securing  portions  for  the  younger  children  of  the 
marriage ;  remainder  to  the  use  of  the  first  and  other  sons  of  the  intended  mar- 
riage, severally,  according  to  seniority,  in  tail  male ;  remainder  to  the  use  of 
Edward  Vincent,  and  John  Blake,  their  executors,  &c.  for  six  hundred  years, 
for  raising  additional  portions  for  daughters,  on  failure  of  issue  male ;  remainder 
to  such  uses  as  Kaiherine  Castle,  should  appoint ;  remainder  to  the  use  of 
Kaiherine  Castle,  in  fee.  '*  And  it  was  and  is  further  agreed,  that  in  the  said 
intended  settlement  there  shall  be  contained  a  power  for  the  said  T/iomas  Bait, 
and  Everard  Fawkener,  or  the  survivor  of  them,  or  the  heirs  or  assigns  of  such 
survivor,  with  the  consent  and  approbation  of  the  said  Edward  Bouverie,  the 
son,  and  Kaiherine  Castle,  his  intended  wife,  or  the  survivor  of  them,  to  be 
testified  in  manner  last  herein  before  directed  :*'  [(vtz.)  by  any  deed  or  deeds, 
writing  or  writings  under  their  hands  and  seals,  or  his  or  her  hand  or  seal,  to 
be  executed  in  the  presence  of  two  or  more  credible  wi messes]  '*  from  time  to 
time  to  sell  or  exchange  all  or  any  part  of  the  manors,  hereditaments,  and  prem- 
ises in  the  said  county  of  Suffolk,  so  agreed  to  be  settled  and  limited  as  afore- 
said, and  all  or  any  part  of  the  hereditaments  and  premises  so  to  be  pur«*ha8edf 
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by  and  with  the  capital  of  the  said  trust  funds  and  securities,  so  as  that  the 
money  to  arise  from  the  sale  thereof  be  laid  out  and  invested  iif  the  purchase 
of,  and  that  the  exchange  be  made  for  manors,  freehold  messuages,  lands,  and 
hereditaments,  and  copyhold  or  leasehold  messuages,  lands,  or  hereditaments, 
which  may  lie  near  to  or  be  intermixed  *with,  or  be  proper  and  conve-  r^g^^ 
nient  to  be  held  and  enjoyed  with  the  freehold  hereditaments  and  prem-  *- 
ises  so  to  be  purchased  or  taken  in  exchange  ;  but  so  as  that  the  copyhold  and 
leasehold  hereditaments  and  premises  to  be  so  purchased  or  taken  in  exchange 
as  aforesaid,  do  not  exceed  one-fifth  part  of  the  value  of  the  entire  hereditaments 
or  premises  to  be  so  purchased  or  taken  in  exchange ;  and  so  as  all  the  here- 
ditaments and  premises  so  to  be  purchased  and  taken  in  exchange,  be  immedi- 
ately thereupon  conveyed,  settled,  limited,  and  assured  to  the  same  uses,  upon 
the  same  trusts,  and  for  tfie  same  intents  and  purposes,  as  the  hereditaments 
and  premises  which  shall  be  so  respectively  sold  or  exchanged  as  aforesaid, 
are  by  the  said  intended  settlement  to  be  limited  and  settled  as  aforesaid."  And 
that  there  should  be  inserted  in  the  said  intended  setdement  such  or  the  like 
clauses  or  provisoes  for  the  indemnity  of  the  purchaser  or  purchasers ;  and  for 
empowering  the  said  trustees  with  such  consent  as  aforesaid,  to  lay  out  and  in- 
vest the  moneys  to  arise  by  such  sale  or  sales,  of  all  or  any  of  the  said  heredi- 
taments, manors  and  premises  in  or  upon  some  of  the  public  stocks  or  funds, 
or  on  government  or  real  securities,  and  for  applying  the  interest  or  dividends 
to  arise  therefrom,  from  time  to  time,  as  were  therein  before  agreed  to  be  inserted 
in  the  intended  settlement,  concerning  the  moneys  to  arise  from  the  sale  of  Mr. 
Bouvtrie^s  Northamptonshire  estates,  which  clauses  are  in  the  words  follow- 
ing, viz.  **  and  that  it  shall,  by  the  said  intended  settlement,  be  likewise  provi- 
ded and  declared,  that  the  receipts  or  receipt  of  the  trustees  or  trustee  for  the 
time  being,  who  shall  be  so  empoivered  to  make  such  sale  or  exchange  as  afore- 
said, for  the  moneys  for  which  the  same  shall  be  so  sold,  shall  be  a  good  and 
sufficient  discharge  or  discharges  to  the  purchaser  or  purchasers  of  the  heredi- 
taments and  premises  to  be  so  *sold  as  aforesaid;  and  that  such  pur-  r«o4o 
chaser  or  purchasers,  or  his,  her  or  their  heirs,  executors,  administrators,  ^ 
or  assigns,  shall  not  afterwards  be  answerable  or  accountable  for  any  sum  or 
sums  of  money  which  in  such  receipt  or  receipts  shall  be  expressed  to  be 
received,  nor  for  any  loss  or  misapplication  or  non application  of  the  same,  or 
any  part  thereof;  and  that  the  said  trustees  so  making  such  sale  under  or  by 
virtue  of  the  said  power,  shall  by  and  with  the  privity  and  consent  of  the  said 
Edward  Bouverie,  the  father,  and  Edward  Bouvme,  the  son,  or  the  survivor 
of  them,  testified  by  any  writing  or  writings  under  their  hands,  or  his  hand,  in 
the  mean  time,  until  a  proper  purchaser  or  proper  purchasers  can  be  found, 
wherein  to  invest  the  same,  lay  out  and  invest  the  moneys  to  arise  from  suc*h 
sale  or  sales  in  the  public  stocks  or  funds,  or  in  or  upon  government  or  real 
securities,  and  shall  from  time  to  time  pay  the  interest  or  dividends  thereof  to 
the  person  or  persons  who  for  the  time  being  would  be  entitled  to  the  rents  and 
profits  of  the  lands  and  hereditaments  so  to  be  purchased  as  aforesaid,  in  case 
such  purchases  were  then  actually  made."  And  it  witnessed,  that  the  said 
Katherine  Castle^  did  grant  and  release  the  said  manors  and  hereditaments  to 
the  said  John  Thomas  Batt,  and  Evtrard  Fawkener^  to  the  use  of  herself, 
until  the  marriage,  and  then  to  the  use  of  said  Batt^  and  Fawkener^  their  heirs 
and  assigns,  upon  trust,  when  said  Edward  Botiverie,  (who  was  then  a  minor) 
should  make  the  settlement  of  his  estates  therein  agreed  upon,  to  convey  and 
settle  said  hereditaments  to  the  uses,  &c.  before  stated ;  and  in  the  said  inden- 
ture of  release  is  contained  the  usual  power  of  appointing  new  trustees,  to  be 
exercised  by  Mr.  and  Mrs.  Bouvtrie^  by  any  writing  under  their  hands  and 
seals,  attested  by  two  witnesses. 

By  indentures  of  lease  and  release,  bearing  date  respectively,  the  21st  and  22(] 
of  ifovember,  1788,  (being  the  ^settlement  executed  in  pursuance  of  the  r^jg 
articles,  and  aiter  the  marriage  between  Mr.  Bouvtrit^  and  Kalherini^  his  ^ 
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wife)  Mr.  Bouverien  duly  conveyed  hw  estntes  to  such  uses  as  were  agreed  upon 
by  the  articles :  and  in  consideration  thereof,  BcUt  and  Fawkener,  the  trustees 
of  Mrs.  Bouverie,  with  the  consent  of  Mr.  and  Mrs.  Bouverie^  conveyed  her 
said  estates  at  Rougham  and  ffHckenhaii,  and  elsewhere  in  Suffolk,  to  Elbo* 
rough  Woodcock,  and  his  heirs,  to  such  uses  as  were  agreed  upon  by  the  arti- 
cles, and  as  are  herein  before  set  forth.  And  in  the  indenture  of  release  of  the  2*^d 
i\X  November,  1788,  are  contained  the  following  powers  of  sale  and  exchange  to 
he  exercised  over  Mrs.  Bouverie^s  property,  viz,  ••  Provided  also,  and  it  is 
hereby  agreed  and  declared,  by  and  between  the  parties  to  these  presents,  tfiat 
it  shall  and  may  be  lawful  to  and  for  the  said  John  Thornaa  Bait,  and  Everard 
/b{£^Armer,or  the  survivor  of  them,  or  the  heirs  or  assigns  of  such  survivor,  with 
tlie  consent  and  approbation  of  the  said  Edward  Bouverie,  the  son,  and 
Katherine,  his  wife,  or  of  the  survivor  of  them,  to  be  testified  in  manner  last 
herein  before  directed ;"  {viz.  by  any  deed  or  deeds,  writing  or  writings  under 
their  hands  and  seals,  or  his  or  her  hand  and  seal,  to  be  executed  in  the  pre- 
sence of,  and  to  be  attested  by  two  or  more  credible  witnesses)  **  from  time  to 
time  to  sell  or  exchange  all  or  any  part  of  the  manors,  hereditaments,  and  prem- 
ises in  the  said  county  of  Suffolk,  in  and  by  these  presents  settled  and  limited 
as  aforesaid,  and  all  or  any  part  of  the  hereditaments  and  premises  so  to  be 
purchased,  by  and  with  the  oapital  of  the  said  trust  funds,  and  securities,  so 
as  that  the  money  to  arise  from  the  sale  thereof,  be  laid  out  and  invested 
in  the  purchase  of,  and  that  the  exchange  be  made  for  manors,  freehold  mes- 
suages, lands,  and  hereditaments,  and  copyhold  or  leasehold  messuages,  lands, 
or  hereditaments,  which  may  be  near  to  or  be  intermixed  with,  or  be  proper  and 
*fi^on  c^ii^^'^^®"^  ^o  ^  ^^^^  *^°^  enjoyed  with  the  freehold  hereditaments  and 
-^  premises  so  to  be  purchased  or  taken  in  exchange ;  but  so  as  that  the  copy- 
hold or  leasehold  hereditaments  and  premises  so  to  be  purchased  or  taken  in  ex- 
change as  aforesaid,  do  not  exceed  one-fifth  part  of  the  value  of  the  entire  here- 
ditaments or  premises  to  be  so  purchased  and  taken  in  exchange,  and  so  as  all 
the  hereditaments  and  premises  so  to  be  purchased  and  taken  in  exchange  be 
immediately  thereupon  conveyed,  settled,  limited,  and  assured  to  the  same  uses, 
upon  the  same  trusts,  and  for  the  same  intents  and  purposes,  as  the  heredita- 
ments and  premises  which  shall  be  so  respectively  sold  or  exchanged  as  afore- 
said, are  in  and  by  these  presents  limited  and  settled  as  aforesaid ;  and  it  is 
hereby  declared  and  agreed,  that  when  and  as  the  before-mentioned  heredita- 
ments and  premises,  or  any  part  thereof,  shall  be  sold  for  a  valuable  considera- 
tion in  money,  the  receipt  or  receipts  of  the  said  John  Thomas  Batt  and 
Everard  Fawkner,  or  of  the  survivor  of  them,  or  of  the  executors,  administra- 
tors, or  assigns  of  such  survivor,  or  of  the  trustee  or  trustees,  to  be  by  virtue  of 
these  presents  substituted,  in  their  or  any  of  their  place  or  stead,  for  all  or  any 
part  of  the  moneys  to  arise  from  such  sale  or  sales,  shall  be  good  and  effectual 
discharge  or  discharges  to  the  purchaser  or  purchasers,  and  his,  her,  or  their 
heirs,  executors,  administrators,  and  assigns,  for  such  sum  or  sums  of  money 
as  in  such  receipt  or  receipts  shall  be  expressed  to  be  received,  and  he,  she,  or 
they  shall  not  afterwards  be  obliged  to  see  to  the  application  thereof,  or  be 
answerable  or  accountable  for  any  loss  or  misapplication  of  the  same,  or  any 
part  thereof:  provided  also,  that  it  shall  and  may  be  lawful  to  and  for  the  said 
trustees  and  trustee  for  the  time  being,  from  time  to  time,  by  and  with  such 
consent  aS  aforesaid,  and  to  be  testified  in  manner  aforesaid,  to  lay  out  and 
^R'  11  ^^'^^^^  the  moneys  to  arise  by  such  sale  or  sales  of  all  or  any  of  *the  said 
^  ^  hereditaments  and  premises  in  or  upon  some  of  the  public  stocks  or 
funds,  or  government  or  real  securities ;  and  is  hereby  agreed  and  declared  that 
the  interest  or  dividends  to  arise  therefrom  from  time  to  time,  shall  be  paid  to 
the  person  or  persons,  for  the  time  being,  who  would  be  entitled  to  the  rents 
and  profits  of  the  lands  and  hereditaments  so  directed  to  be  purchased  as  afore- 
said, in  case  the  same  were  then  actually  purchased."     And  in  the  said  inden* 
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ture  of  release  is  contained  a  power  of  appointing  new  tmatees,  as  prescribed 
by  the  articles. 

By  deeds  of  the  1st  and  2d  of  Mareh^  1804,  Mr.  and  Mrs.  Bouverie,  m 
pursuance  of  iheir  power,  duly  appointed  Jiobert  Biake,  Esq.,  to  be  a  trustee 
in  the  room  of  Mr.  Fawkner^  who  was  then  dead. 

And  by  the  same  indentures,  and  by  indentures  of  lease  and  release  of  the 
3d  and  4t}i  of  March,  1804,  all  the  trust  estates  were  duly  conveyed  to  Mr. 
Batt  and  Mr.  Blake,  and  their  heirs,  to  the  uses,  upon  the  tnists,  &c.  of  the 
settlement  of  iVbvem^er,  1788. 

By  indentures  of  lease  and  release  bearing  date  respectively  tlie  28th  and 
20th  of  June,  1811,  the  release  made  between  the  said  Edward  Bouverie  of 
the  first  part,  Everard  ff'iliiam  Bouverie,  his  eldest  son  by  Kafherine  his 
wife,  of  the  second  part,  fVilliam  Ainge  of  the  third  part,  and  Ridiard  White 
of  the  fourth  part,  after  reciting  {inter  alia)  that  Mr.  Bouverie  and  his  son  were 
desirous  of  destroying  the  estates  tail  created  by  the  settlement  of  1788,  and  all 
remainders  and  reversions  expectant  or  depending  on  the  said  estates  tail,  and 
of  settling  the  estates  therein  comprised,  subject  to  the  estates  then  existing 
therein  previous  to  the  estate  tail  of  the  said  Everard  William  Bouverie,  to  the 
uses  afiermentioned:  it  is  witnessed,  that  for  barring  the  estate  tail,  &c.,  the 
said  Edward  Bouverie  did  grant  release  and  confirm  to  the  said  ffWiam  Ainge 
and  his  heirs,  *during  the  joint  lives  of  the  said  Edward  Bouverie  and  r^^M 
HWiam  Ainge  (amongst  many  others,)  the  said  estates  at  Bougham  ^  "^ 
and  Wickenhall,  and  elsewhere  in  the  county  of  Suffolk,  to  hold  to  the  said 
William  Ainge  and  his  heirs  during  such  joint  lives ;  to  the  intent  that  the  said 
IVUliam  Ainge  might  become  tenant  to  iheprsecipe  in  two  recoveries,  in  which 
said  Richard  IVhite,  was  to  be  demandant,  and  the  said  Everard  fiVliam 
Bouverie  vouchee ;  and  it  was  thereby  agreed  that  the  recoveries,  when  suf- 
fered, should  enure  **  to  the  several  uses  which  under  or  by  virtue  of  tlie  said 
indentures  of  lease  and  release  of  the  21st  and  22d  days  of  November,  1788, 
were  immediately  previously  to  the  sealing  and  delivery  of  the  indenture  now 
in  recital,  or  the  lease  for  a  year,  on  which  the  same  is  ^rounded,  subsisting  or 
capable  of  taking  effect  in  the  said  herediuments,  antecedent  to  the  uses  by  ihe 
aforesaid  indenture  of  the  22d  day  of  November,  1788,  limited  to  the  first  and 
otlier  sons  of  the  said  Edward  Bouverie  by  the  said  Katherine  his  wife,  seve- 
rally and  successively,  according  to  their  respective  seniorities,  in  tail  male ;  and 
to  the  further  use  that  all  and  singularnhe  trusts,  powers,  exemptions,  and  pri- 
vileges, upon  or  to  the  said  several  uses  charged,  annexed,  relating,  collateral, 
or  limited  to  any  person  or  persons  seised  of  or  entitled  to  the  same,  might  still 
accompany  the  said  several  uses,  and  be  vested  in  and  belong  to,  and  be  exer* 
cised  by,  the  persons  seised  of  or  entiUed  to  the  same  uses,  or  in  whom  the 
same  powers  were  vested,  to  and  for  the  end,  intent,  and  purpose,  and  so  that 
the  said  several  uses,  trusts,  powers,  exemptions,  and  privileges  might,  by  the 
indenture  now  in  recital,  and  the  recoveries  to  be  suffered  in  pursuance  thereof, 
be  to  all  intents,  effects,  constructions,  and  purposes,  established  or  continued, 
and  corroborated  or  confirmed ;  and  after  the  expiration  or  sooner  determination 
of  Uie  said  several  uses,  and  in  the  mean  time  subject  thereto,  and  *sub-  r^^Ko 
ject  to  the  several  powers,  and  to  the  uses  or  estates  to  be  created  L  ^  ^ 
thereby,  to  such  uses  upon  such  trusts,  Swi,,  as  the  said  Edward  Bouverie  and 
Everard  ff^iUietm  Bouverie  should,  by  any  deed  or  writing,  to  be  sealed  and 
delivered  in  the  presence  of,  and  attested  by,  two  witnesses,  appoint,  and,  in 
default  of  such  appointment,  to  the  use  of  the  said  Everard  fftlliam  Bouverie 
in  tail  male,  remainder  to  the  use  of  the  said  Edward  Bouverie  in  fee.*' 

In  Trinity  term,  the  61st  of  Geo,  8.,  recoveries  were  duly  suffered,  in  pur- 
suance of  the  last-mentioned  indentures  of  lease  and  release,  in  which  the  said 
Everard  fVilliam  Bouverie  was  vouched  and  vouched  over. 

By  indentures  of  lease  and  release,  bearing  date  respectively  the  20th  and 
21st  o£  December,  1811,  the  release  being  between  the  said  Edward  Bouverie 
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of  the  fint  port,  the  said  Everard  ffilKam  Beuvene  of  the  seconcl  part,  the 
said  John  Thomas  Bait  and  Robert  Blake  of  the  third  part,  the  Rer.  John 
Bouverie  of  the  fourth  part,  Henry  Bouverie^  Esq.,  and  the  said  fFiiiiam 
Aingt  of  the  fifth  part,  the  Hon.  Philip  PleydeU  Betwerie  and  John  Dorrien, 
Esq.,  (tniatees  duly  appointed  in  the  room  o{  Edward  Vincent  and  John  Blake, 
hoth  deceased,  formerly  trustees  acting  under  the  said  indenture  of  settlement 
of  the  22d  of  November,  1788,)  of  the  sixth  part,  and  the  Right  Hon.  John 
then  Lord  Crewe  (at  the  date  of  the  same  settlement  called  John  Crewe,  Esq., 
and  which  said  John  then  Lord  Crewe  had  survived  the  said  Frederick  Robin" 
son  his  co-trustee  named  in  same  settlement,)  of  the  serenth  part;  reciting 
{inler  alia)  the  indentures  of  lease  and  release  of  the  21st  and  22d  of  November, 
1788,  and  28th  and  29th  of  June,  1811  ;  and  also  reciting  that  the  said  Edward 
Bouverie  and  Everard  ffilliam  Bouverie  were  severally  desirous  of  limiting 
and  settling  the  said  sereral  manors  and  other  hereditaments  comprised  in  and 
*8141   ^^^^^y^  ^y  ^^  '^i^  indenture  of  release  Wthe  29th  day  of  June  last, 

^  and  the  said  recovery  suffered  in  pursuance  thereof,  to  the  uses  after 
declared  concerning  same:  it  was  witnessed,  that,  pursuant  to  and  in  execution 
of  tiie  power  and  authority  to  the  said  Edward  Bouverie  and  Everard  William 
Bouverie,  for  that  purpose  flriven  by  the  said  indenture  of  release,  of  the  29th 
of  June,  1811,  and  the  said  recovery,  and  of  every  power  or  authority,  they 
the  said  Edward  Bouverie  and  Everard  fFilliam  Bouverie,  did,  by  the  then 
present  deed  or  instrument  in  writing  duly  executed,  direct  and  appoint  that  the 
said  estates  at  Rougham  and  fftckenhaU,  and  elsewhere  in  Sitffblk,  together 
with  divers  other  hereditaments,  should,  immediately  afler  the  sealing  and 
delivery  of  the  then  present  indenture  (but  subject  and  without  prejudice  to  tlie 
uses,  estates,  and  powers  in  and  by  the  same  indenture  of  release,  limited  and 
raised,  or  established  and  confirmed  antecedently  to  the  joint  power  of  appointment 
thereby  given  and  preserved  to  the  said  Edward  Bouverie  and  Everard  fftlfiam 
Bouverie,)  be  and  remain  to  the  uses  and  upon  the  trusts  thereinafter  expressed 
and  declared.  And  it  was  witnessed,  that,  in  consideration  of  lOs.  by  the  said 
John  Bouverie  paid  to  the  said  John  Thomas  Bait,  Robert  Blake,  Edward 
Bouverie,  and  Everard  WHiiam  Bouverie,  they  the  said  John  Thomas  Batt 
and  Robert  Blake,  according  to  their  several  estates  and  interests  in  the  heredita- 
ments thereinafter  mentionra  to  be  thereby  released,  and  so  far  as  they  respcc* 
tively  could  or  ought  to  do,  at  law  and  in  equity,  and  not  further  or  otherwise, 
at  the  request  and  by  the  direction  of  the  said  Edward  Bouverie  and  Everard 
William  Bouverie,  testified  by  their  severally  being  parties  to  and  executing  the 
now  statins  indenture,  did  bamin, sell,  and  release;  and  the  said  Edward  Bou^ 
verie  and  Everard  William  Bouverie  did  grant,  release,  and  confirm,  unto  the 
said  John  Bouverie  and  his  heirs,  all  and  singular  the  estates  thereby  appointed 
•RSSI   ^  aforesaid,  to  hold  the  same  (but  subject  and  without  prejudice,  as  ^ap- 

-I  pears  by  the  then  present  indenture,)  unto  the  said  John  Bouverie,  his 
heirs  and  assigns,  to  the  uses  after  declared.  Declaration  that  as  well  the  limi- 
tation or  appointment,  as  the  grant  and  release  thereinbefore  contained,  should 
severally  enuriB  to  the  uses,  £c.,  after  mentioned,  that  is  to  say,  as  to  all  the 
manors  and  hereditaments  thereinbefore  appointed  and  released  (except  such 
part  or  parts  thereof  as  was  or  were  formerly  the  estate  and  inheritance  of  the 
said  Katherine  Bouverie,  or  of  her  ancestors,)  to  certain  uses  therein  men- 
tioned ;  and  as  to  such  of  the  said  manors  and  hereditaments,  whereof  no  use 
was  thereinbefore  declared  (being  the  estates  of  Rougham  and  ffickenhall, 
and  elsewhere  in  Suffolk,)  it  was  thereby  declared,  that  the  said  appointment 
and  release  should  enure  to  the  following  uses,  vix,,  to  the  intent  that  the  said 
Katherine  Bouverie  might,  during  the  joint  lives  of  herself  and  the  said 
Edward  Bouverie,  receive  thereout  the  annuity  of  300/.,  provided  for  her  by 
the  settlement  of  1788,  and  also  might  have  and  enjoy  the  powers  and  reme- 
dies by  that  indenture  provided,  for  securing  the  payment  of  the  same,  to  the 
intent  that  the  said  annuity  and  the  said  powers  and  lemedies,  might  be  pre* 
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served  and  contimied,  corroborated  snd  confirmed ;  arid  subject  thereto,  to  th^ 
use  of  the  said  John  Lord  Cttwe  for  ninety«nine  years,  to  commence  from  the 
date  of  the  said  indenture  of  the  23d  of  November^  1788,  by  way  of  contimia-* 
tion,  corroboration,  and  oonfirmation  of  the  term  of  ninety-nine  years,  thereby 
limited,  and  also  by  way  of  continuation,  &c.,  of  the  trusts  thereby  declared  of 
same  term ;  remainder  to  the  use  of  the  said  Edward  Bouverie  and  his  assigns, 
for  life,  $ans  waste,  remainder  to  the  use  of  the  said  John  Thomas  Batt  and 
Robert  Blake^  and  their  heirs,  during  his  life,  to  preserve  contingent  remainders; 
remainder  to  the  use  of  the  said  Katikerine  Bouverie  and  her  assigns  for  her 
life,  sans  waste,  by  way  of  corroboration  of  the  life  estate,  limited  to  her  by 
the  said  ^settlement  of  1788;  remainder  to  the  ttse  of  the  said  John  r«aeA 
Thomas  Batt  and  Robert  Blake^  and  their  heirs,  during  her  life  to  '- 
preserve  contingent  remainders ;  remainder  to  the  use  of  the  said  PhUip  PieydeH 
Bouverie  and  John  Dorrien^  their  executors,  ^.,  for  five  hundred  years  from 
the  decease  of  the  survivor  of  said  Edward  Bouverie  and  Katherine  his  wife, 
by  way  of  continuation,  corroboration,  and  confirmation  of  the  term  of  Gve 
hundred  years  limited  by  the  said  settlement  of  1788;  and  also  by  way  of  con- 
tinuation, ^c,  of  the  trusts  thereby  declared  of  the  said  term ;  remainder  to  the 
use  of  the  said  Everard  ffWiam  Botiverie  and  his  assigns,  for  life,  sans  waste; 
remainder  to  the  use  of  tlie  said  John  Thomas  Batt  and  Robert  Biake^  and 
their  heirs,  during  his  life,  to  preserve  contingent  remainders ;  remainder  to  tiie 
use  of  the  first  and  other  sons  of  the  said  Everard  William  Bouverie  succes 
sively  in  tail  male;  with  divers  remainders  over* in  favor  of  Mr.  Bouverie  . 
younger  sons  and  daughters,  and  their  respective  issue  in  strict  settlement. 
And  in  the  said  indenture  was  contained  the  following  proviso,  **  Provided 
always,  and  it  is  hereby  agreed  and  declared,  by  and  between  the  said  parties 
to  these  presents,  that  it  shall  and  may  be  lawful  to  and  for  the  said  John 
Tlwmas  Batt  and  Robert  Blake,  and  the  survivor  of  them,  and  the  executors, 
administrators,  and  assigns  of  such  survivor,  at  any  time  or  times  hereafter,  at 
the  request  and  by  tlie  direction  in  writing  of  the  said  Edward  Bouverie  during 
his  life,  and  after  his  decease,  ttien  at  the  request  and  by  the  direction  in  writing 
of  any  person,  who,  by  virtue  of  the  limitations  hereinbefore  contained,  shall  be 
tenant  for  life  in  possession  of  any  of  the  manors  and  other  hereditaments 
hereby  severally  limited  in  strict  setdement,  to  dispose  of  and  convey,  either  by 
way  of  absolute  sale,  or  in  exchange  for,  or  in  lieu  of,  other  manors,  lands  or 
hereditaments,  to  be  situate  somewhere  in  that  part  of  Great  Britain  called 
England^  or  in  the  principality  of  fVates,  all  or  any  part  of  the  said  manors, 
hereditaments,  and  ^premises,  of  which  the  said  Edward  Bouverie  or  r^pos^ 
such  other  person  shall  be  such  tenant  for  life  as  aforesaid,  and  the  ^ 
inheritance  tliereof  in  fee  simple,  to  any  person  or  persons  whomsoever,  for 
such  price  or  prices  in  money,  or  for  such  equivalent  or  recompense  in  manors, 
lands,  and  hereditaments,  as  to  them  the  said  John  Thomas  Bait  and  Robert 
Blake,  or  the  survivor  of  them,  or  the  executors,  administrators,  or  assigns  of 
such  survivor  shall  seem  reasonable;  and  that  for  the  purpose  of  efiectuating 
such  dispositions  or  conveyances,  but  not  for  any  other  purpose,  it  shall  and 
may  be  lawful  to  and  for  the  said  Johti  Tliomas  Batt  and  Robert  Blake,  aini 
the  survivor  of  them,  and  the  executors,  administrators  or  assigns  of  such 
survivor,  with  such  consent  and  approbation,  and  so  testified  as  aforesaid,  by 
any  deed  or  deeds,  instrument  or  instruments  in  writing,  sealed  and  delivered 
by  them  or  him  in  the  presence  of,  and  attested  by  two  or  more  credible 
witnesses,  absolutely  to  revoke,  determine,  and  make  void  all  and  every  or  any 
of  the  uses,  trusts,  powers,  and  provisoes  hereinbefore  limited,  declared,  and 
expressed  of  or  concerning  the  said  hereditaments  and  premises  so  proposed  to 
be  sold,  or  conveyed  in  exchange  as  aforesaid,  or  any  part  or  parts  thereof 
respectively ;  and  by  the  same,  or  any  other  deed  or  deeds,  instrument  or  instru- 
ments in  writing,  to  limit,  declare,  direct,  or  appoint  any  use  or  uses,  estate  or 
estates,  trust  or  trusts  of  the  said  premisesy  or  any  part  or  parts  tliereof,  which 
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it  shall  be  thought  necessary  or  expedient  to  limit,  declare,  direct,  or  appoint, 
in  order  to  effectuate  such  sales,  dispositions,  and  conveyances  as  aforesaid : 
and  also  that,  upon  any  such  exchanffe  as  aforesaid,  it  shaii  and  may  be  lawful 
for  the  said  John  Thomas  Bait  vaA  Robert  Biake^  and  the  survivor  of  them, 
and  the  executors,  administrators,  or  assigns  of  such  survivor,  to  give  or  receive 
any  sum  or  sums  of  money  by  way  of  equality  of  exchange ;  and  also,  that 
'8581  ^^"  payment  of  the  money  to  arbe  by  sale  of  the  *saic|  premises,  or 
-^  any  part  thereof  respeetivjely,  or  for  any  money  to  be  paid  by  way  of 
equality  of  exchange,  or  any  part  thereof,  it  shall  and  may  be  lawful  for  the  said 
John  TViomag  Bait  and  Robert  Biake^  and  the  survivor  of  them,  and  the 
executors,  administrators,  and  assigns  of  each  survivor,  to  sign  and  give  receipts 
for  the  money  for  which  the  same  shall  be  so  sold,  or  so  to  be  paid  by  way 
of  equality  of  exchange  as  aforesaid,  and  that  such  receipts  shall  be  sufficient 
dischaiges  to  the  person  or  persons  paying  the  same  respectively,  for  the  money 
for  which  the  same  shall  be  so  given,  or  for  so  much  thereof,  as  in  such  receipts 
shall  be  acknowledged  or  expressed  to  be  received ;  and  that  the  person  or 
persons  paying  the  same  respectively,  his,  her,  or  their  heirs,  executors, 
administrators,  or  assigns,  shall  not  afterwards  be  answerable  or  accountable  for 
any  loss,  misapplication,  or  noiMipplicatton,  of  such  moneys,  or  be  in  any  wise 
obliged  or  concerned  to  see  to  the  application  thereof,  or  any  part  thereof 
respectively.*'  With  the  usual  direction  to  lay  out  the  sale  moneys  in  the  pur- 
chase of  lands  to  be  settled  to  the  uses  before  named. 

By  articles  of  agreement  of  the  6th  of  Febrtum/t  1813,  made  between  the 
said  Edward  Bouverie  of  the  one  part,  and  Robert  Roper  of  Pf^ickenhaUi  in 
Suffolk,  gentlemen,  (the  plaintiff)  of  the  other  part;  the  said  Edward  Bouverie 
agreed  to  sell,  and  the  said  Robert  Roper  agreed  to  purchase  at  the  price  of 
3U,000/.,the  manor  of  ff^ickenkaii,  in  Suffolk,  and  the  messuage,  lands,  and  here* 
ditaments,  called  ffickenhaU  (arm,  and  the  inheritance  in  fee  simple  in  posses- 
sion thereof;  10,000/.  part  of  the  purchase  money  to  be  paid  on  tlie  execution 
of  the  conveyance,  and  the  residue  to  be  secured  by  mortgage  of  the  premises 
till  the  11th  of  October,  1815  ;  and  that  the  said  Edward  Bouverie  should  on 
or  before  the  11th  of  October,  1813,  upon  the  receiving  the  said  10,000/.,  and 
such  mortgage,  execute  proper  conveyances  of  the  said  estates  under  a  good 
tide  unto  the  said  Robert  Roper,  his  heirs  and  assigns. 

4,g.Q-^  *  Robert  Roper  paid  the  said  10,000/.  to  Mr.  Bouverie' s  trustees 
-^  upon  their  receipt,  but  took  no  conveyance.  On  the  17th  of  January^ 
1816,  he  resold  the  estate  by  auction  to  Mr.  Hallifax  (the  defendant)  for 
20,000/.  (exclusive  of  timber,  which  was  to  be  taken  at  a  valuation,)  and  the 
defendant  paid  a  deposit  to  the  auctioneer  of  3,000/. 

The  defendant  had  not  completed  his  purchase  in  consequence  of  an  objec- 
tion taken  by  his  counsel  to  the  tide  on  the  points  reserved  for  the  opinion  of 
tiie  court,  viz, 

1st,  Whether  a  conveyance  to  a  purchaser  under  the  power  of  sale,  directed 
to  be  reserved  by  the  articles  of  March,  1788,  and  the  power  of  sale  actually 
reserved  by  the  settlement  of  November,  1788,  would  be  affected  if  the  pur- 
chase money  should  not  be  laid  out,  and  the  lands  purchased  therewith  settled 
as  mentined  in  the  said  articles  and  settlement  ? 

2d,  Whether  the  power  of  sale  contained  in  the  settlement  of  November, 
1788,  was  destroyed  by  the  recovery  of  1811  ?     If  not, 

3d,  Whether  the  power  was  not  released,  and  at  an  end  by  the  setdement  of 
December,  1811  ?     And  if  not. 

Whether  a  good  tide  could  be  made  to  the  defendant  by  the  plaintiff, 
and  Mr.  and  Mrs.  Bouverie  and  their  trustees,  under  an  exercise  of  the 
power  of  sale  in  the  setdement  of  November,  1788,  and  also  of  the  power 
of  sale  contained  in  the  setdement  of  December,  1811,  or  under 'one  of  those 
powers? 

If  the  court  should  be  of  opinion,  that  a  good  tide  should  be  so  made,  then 
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thi  verdict  was  to  b^  entered  for  the  remainder  of  the  parchase  money,  vur. 
17,000/.;  if  not,  a  nonsuit  was  to  be  entered. 

The  case  was  twice  argued*  in  Triniiy  term,  1816,  by  BoumqueU  Serjt, 
for  the  plaintiff,  and  Copley^  Serjt.,  for  the  defendant ;  and  in  MichaelmoH  term, 
1816,  by  Zens,  Seijt.,  for  the  piaintiflf,  and  Beat^  Serjt.,  for  the  defendant. 

^Arguments  for  the  piaintiflf.  The  first  question  is,  whether  the  t^oaa 
power  of  sale  in  the  settlement  of  November^  in  1788,  contains  any  ^ 
condition  which  can  affect  the  purchaser*  The  words,  ^  so  as  that  the  money 
to  arise  from  the  sale  thereof,  be  laid  out  and  invested  in  the  purchase  of  other 
lands,  &c.,**  might  afford  grounds  for  contending,  on  the  authority  of  Doe  dem. 
ffllliM  V.  Martin^  4  T.  R.  39,  that,  unless  there  were  lands  previously  pur- 
chased and  settled  to  the  same  uses,  the  trustees  could  not  sell.  That  case, 
however,  was  a  case  of  fraud;  nevertheless,  it  is  not  denied  that  Lord  Kenyan 
relied  on  the  words  making  the  power  of  sale  conditional.  But  there  is  this 
material  dictinction  between  tliat  case  and  the  present,  that  in  the  former,  there 
was  no  clause  declaring  that  the  receipts  of  the  trustees  should  discharge  the 
purchaser.  Lord  Chancellor  Bacon^  in  his  argument  in  Sir  Johfi  Stanhope's 
caset  upon  the  eflfect  of  the  words  ita  quod  in  a  power  of  revocation  and  new 
appointment,  thought  it  necessary  to  press  very  strongly  the  apparent  intent  of 
the  parties  in  that  particular  case.  On  the  intention  of  the  parlies  here,  there 
can  be  no  doubt*  There  is  not  any  thing  to  fix  the  time  when  the  purchase 
shall  be  made ;  on  the  contrary,  the  receipt  of  the  trustees  is  to  discharge  the 
purchaser,  and  the  purchase  money  is  to  be  laid  out  in  the  funds  until  a  pur- 
chase ofiers ;  the  parties  thus  contemplating  an  interval.  That  the  words  if  a 
quod  bind  the  trustees  is  clear,  but  as  to  the  purchaser,  it  is  expressed  that  their 
receipt  shall  discharge  him,  and  further,  that  he  shall  not  be  bound  to  see  to  the 
application  of  tlie  money,  the  condition,  therefore,  as  to  him,  can  have  no 
operation.  No  case  can  be  cited  where  there,  is  a  clause  dischaiging  the 
purchaser  from  seeing  to  the  application  of  the  purchase  money  in  which  he  is 
bound  by  the  preceding  condition. 

*The  next  question  is,  whether  the  power  of  sale  is  destroyed  by  the  rMai 
recovery.  All  the  books  agree,  that  a  power  is  nothing  more  than  a  modi-  ^ 
fication  of  a  use.  The  settler,  instead  of  declaring  the  uses  himself,  directs  that 
another  person  shall  have  a  power  of  declaring  to  what  uses  the  estate  shall  be, 
and  when  the  power  is  executed,  it  is  the  same  thing  as  if  the  donor  of  the 
power  had  himself  declared  the  uses.  GoodhUl  v.  Brigkam,  1  Bos.  &,  Pull. 
102.  In  ff 'right  v.  Wakrfordn  17  Ves.  457,  the  Jjord  Chancellor  says,  that 
the  execution  of  a  power  is  a  limitation  of  a  use ;  and  that,  upon  the  execu- 
tion of  the  power,  the  estate  or  interest  created  arises  as  if  it  had  been  ex- 
pressed in  the  original  settlement.  This  power  was  manifestly  to  be  executed 
in  the  lifetime  of  Mr.  and  Mrs.  Bouverie^  or  the  survivor  of  them,  their  con- 
sent or  that  of  the  survivor  being  made  requisite,  and,  when  executed,  has  the 
same  operation  as  if  the  use  had  been  declared  at  the  time  of  the  execution  of 
the  settlement.  The  question  then,  is,  where  is  the  use  to  come  in.  It  is  a 
use  antecedent  to  the  estate  tail ;  for,  if  it  take  effect  at  all,  it  must  take  effect 
before  the  estate  tail  comes  into  possession.  It  is  not,  therefore,  a  conditional 
limitation  which  can  affect  an  estate  tail  already  in  possession,  but  it  is  one 
which  must  take  effect,  if  at  all,  before  the  estate  tail  exists.  A  recovery, 
though  it  destroys  all  remainders  and  contingent  interests  incident  to  or  expectant 
on  the  estate  tail,  yet  dearly  does  not  affect  any  estate  or  interest  antecedent  ta 
the  estate  tail.  Consequently,  the  use  arising  on  the  execution  of  this  power 
is  not  affected  by  the  recovery.  Page  ▼.  Hayward^  2  Salk.  570,  is  not  appli- 
cable to  tiiis  case ;  it  merely  decided,  that,  where  there  is  an  estate  tail  with  a 
limitation  over  on  the  happening  of  a  certain  event,  such  limitation  is  r*e^fia 
barred  by  a  'recovery  suffered  before  the  happening  of  the  event.    In  ^ 

t  Bac,  Law  TrocCt,  233. 
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FuUen  v,  Ready^  2  Atk.  587,  Lord  Hardvneke  certainly  Mates  the  efTect  of  a 
recovery  in  very  general  terms,  bnt  his  meaning  is  clear.  He  says,  **  the 
general  notion  of  common  recoveries  is,  that  it  bars,  estates  tail,  remainders 
over,  and  extinguishes  all  conditions  and  powers,  and  all  incidents  annexed  to 
an  estate  tail ;"  but  he  evidently  means  all  such  conditions  and  powers  as  are 
to  defeat  the  estate  tail,  when  the  estate  tail  has  taken  e fleet.  In  Pledgard  v. 
Lake,  Cro.  Eliz.  718,  t^.  being  tenant  for  life  with  remainder  to  B.  in  tail,  B. 
leased  for  a  term  of  years*  to  commence  from  tlie  decease  of  t^.  •^.  and  //. 
afterwards  suffered  a  recovery,  and  it  was  held  that  the  term  of  years  was  not 
destroyed  by  the  recovery.  In  this  case  the  power  remains  notwithstanding 
the  recovery.  But  supposing  it  to  be  considered,  that  the  power  is  destroyed 
by  the  recovery  so  far  as  it  relates  to  the  estate  tail,  yet  clearly  it  is  not 
destroyed  so  far  as  relates  to  any  estate  preceding  the  estate  tail.  The  distino 
lion  has  been  often  admitted  between  powers  under  the  statutes  of  uses  and 
conditions  at  common  law,  that  the  former  may  be  destroyed  in  part  or  appor- 
tioned, though  the  latter  cannot.  A  lease  for  years  by  one  who  has  a  power 
of  revocation  does  not  suspend  the  power,  but  he  may  revoke  for  the  rever- 
sion, BuUock  v.  Thomt,  Moore,  615.  And  if  one  having  a  power,  lease  for 
years,  and  levy  a  fine  to  confirm  the  lease,  the  power  is  not  gone  but  is  sus- 
|)ended  for  the  term.  So,  in  this  ease,  the  power  is  at  all  evcgnts  good  as  to 
the  previous  life  estates  and  the  term  of  five  hundred  years.  The  reason  why 
a  recovery  is  said  to  desUmy  a  power  is,  that  it  displaces  the  estate,  but  here  it 
does  not  displace  the  estate  tail.  The  donees  of  the  power  are  not  parties  to 
the  recovery.  But,  supposing  Mr.  Bauverie  to  have  been  the  donee  of  the 
*8831  power,  he  has  done  all  that  every  donee  of  a  power,  *who  wishes  to 
•l  preserve  his  power,  does  in  like  cases.  Mr.  Bonverie  conveyed  for  the 
joint  lives  of  himself  and  the  tenant  to  the  prwcipe  only,  leaving  a  reversion  in 
himself,  according  to  the  general  practice,  and,  as  was  expressly  done  in  a  mar- 
riage settlement  in  the  family  of  Lord  HardwUkt,  settled  by  Mr.  Booth  for 
tlie  purpoa>e  of  preserving  all  the  powers ;  the  same  practice  is  recommended' 
in  the  note  to  Co.  IaU.,  203  b.  note  94 ;  and  it  will  be  attended  with  very 
great  inconvenience,  if  this  theory,  which  has  been  generally  adopted  by  con- 
veyancers, is  not  to  be  supported.  This  power  to  Mr.  Bouverte  is  certainly 
appendant,  so  far  as  it  affects  his  own  estate ;  but  it  is  in  gross  as  it  affects, 
and  is  to  take  effect  out  of,  the  estate  of  others.  The  doctrine  on  this  point  is 
very  fully  stated  in  £dward$  v.  SUUer,  Hard.  410.  The  donee  of  a  power  in 
gross  cannot  destroy  it  by  an  innocent  conveyance,  because  it  passes  nothing 
but  that  which  he  had ;  but,  if  tenant  for  life  convey  by  feoffment,  fine,  or 
recovery,  those  conveyances  will  work  an  estate  by  wrong,  and  create  and  pass 
an  entire  new  fee.  In  King  v.  MtUing,  Vent.  225,  Lonl  Hale  says,  «<  Here 
the  recovery  does  not  only  bar  the  estate,  but  all  powers  annexed  to  it ;  for  the 
recompense  in  value  is  of  such  strong  consideration,  that  it  serves  as  well  for 
rents,  possibilities,  ^.,  going  out  of  and  depending  upon  the  land,  as  for  the 
land  itself.  So  fines  and  feoffments  do  ransack  the  whole  estate,  and  pass  or 
extinguish,  &c.,  all  rights,  conditions,  powers,  &c.,  belonging  to  the  land,  as 
well  as  the  land  itself.*'  Thus  far  it  is  admitted,  that  a  recovery  by  donee  of 
a  power  in  gross  bars  the  power,  but  an  innocent  conveyance  does  not.  Here 
Mr.  Bouverie  conveyed  by  lease  and  release  to  the  tenant  to  Ae  prsecipe,  and 
did  not  concur  in  the  recovery,  so  that  the  power  is  not  affected.     In  Atbany^s 

*8841  ^^^'^*  ^  ^P*  ll^t  i^  ^  *&i^9  ^^^  ^  power  may  be  extinguished  by  a 
-1  release  from  the  donee  to  him  who  hath  an  estate  of  freehold  in  the 
land ;  but,  in  this  case,  the  releasee  was  only  tenant  under  the  lease  for  a  year, 
and  had  no  freehold  or  estate,  over  which  the  power  was  to  operate.  In  Pat'- 
ione  V.  Freeman,  3  Atk.  741,  it  is  said,  **  If  a  conveyance  or  recovery  be  for 
a  particular  purpose,  it  shaU  revoke  no  further  than  to  answer  that  purpose." 

As  to  the  question,  whether  the  power  has  been  destroyed  by  the  indentures 
of  lease  and  rekaie  of  December ^  181 !»  much  of  the  preceding  argument 
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applies.  The  intent  is  most  clear.  They  recite  the  former  deeds,  and  the 
intent  of  the  parties  to  confirm  and  corroborate  the  estates  for  life  to  Mr.  and 
Mrs.  Bouverie,  and  the  term  for  five  hundred  years.  They  are,  indeed,  in  of 
the  old  uses.  If  one  seised  of  an  estate  ex  parte  matema^  convey  by  dae  or 
recovery,  and  limit  the  estate  to  himself  for  life*  with  remainder  to  strangers  in 
tail,  with  remainder  to  his  own  right  heirs,  and  the  issue  in  tail  fail,  the  heir  of 
the  settler  exparte  materna  will  inherit  This  shows  that  by  the  mere  opera- 
tion of  the  assurance  nothing  is  changed  or  destroyed.  Mbot  v.  Burton^  2  Salk. 
590,  Co.  IMt.  12  b.  It  being  clearly  the  intention  of  the  parties  to  preserve 
all  powers,  and  the  conveyance  being  by  lease  and  release,  which  does  not 
destroy  any  but  appendant  powers,  this  is  not  a  case  in  which  the  recovery  can 
be  held  to  destroy  the  powers. 

Arguments  for  the  defendant.     This  power  is  either  a  conditional  power,  and 
therefore,  the  tide  such  as  a  purchaser  is  not  bound  to  accept ;  or,  if  not,  it 
was  barred  by  the  recovery.     Postponing  the  question,  whether  the  power  was 
conditional,  the  use  created  by  the  *power  may  be  considered  a  con-  r^oge 
tingent  shifting  use,  or  a  conditional  limitation ;  on  the  execution  of  the   ^ 
power,  the  new  uses  take  effect  in  the  place  of  the  former  uses.     A  shifting  us^ 
or  a  conditional  limitation,  is  nothing  more  than  the  substitution  of  new  uses, 
and  the  new  uses,  the  creation  of  which  were  in  this  case  authorised,  might 
have  taken  efiect  in  the  same  manner  as  the  uses  which  might  arise  on  a  hmi-' 
tation  to  Jl,  in  tail  until  B,  return  from  Borne,  and  then  to  C;  or  to  Ji,  in  tail 
so  long  as  a  certain  tree  should  stand,  and  then  to  C,     The  power  is,  therefore, 
gone.     Benson  v.  Hodaon,  1  Mod.  Ill,  supports  much  stronger  doctrine  than 
is  contended  for  here.     Lord  Hale  there  mentions  a  case  in  which  a  man  made 
a  gift  in  tail,  determinable  upon  his  non-payment  of  a  thousand  pounds,  with 
remainders  over;  the  tenaiit  in  tail,  before  the  day  of  payment,  sufiered  a 
recovery,  and  did  not  pay  the  money  ;  yet,  because  he  was  tenant  in  tail  when 
he  sufiered  the  recovery,  by  that  he  had  barred  all.     Wherever  there  is  a  col- 
lateral condition,  by  which  the  estate  tail  may  be  defeated,  it  may  be  barred  by 
a  recovery.     Page  v.  Hayward,  2  Salk.  570.     But,  it  has  been  said,  that,  in 
this  case,  the  power  must  be  considered  with  reference  to  the  contents  of  the 
deed  creating  it;  by  which  it  appears  that  the  power  must  necessarily  be 
exercised,  if  at  all,  before  the  estate  tail  could  come  into  possession.     This  is 
too  refined  a  mode  of  considering  it.     It  here  displaces  entirely  the  old  estates, 
and  substitutes  new  uses ;  and  that  is  the  true  definition  of  a  shifting  use>  and 
being  such,  it  is  barred  by  the  recovery.     In  Page  v.  Bayward,  there  was  a 
condition  annexed  to  the  estate  tail,  that,  if  the  tenant  in  tail  married  any  other 
person  than  a  Searle,  the  estate  should  go  to  •/.  S,;  and  it  was  held,  that  site 
might  destroy  this  condition  ^annexed  to  the  estate  by  suffering  a  reco-   r^ae^ 
very  before  she  married.     This  is  a  power  connected  with,  annexed  to,   ^ 
and  incidental  to  this  estate,  not  only  to  the  life  estate,  but  to  the  estate  tail 
also ;  and  therefore,  destroyed.     Those  cases  are  confirmed  by  Lord  Hard* 
wicke,  in  PuUen  v.  Beady^2  Atk.  587 ;  and  his  judgment  in  that  case  applies 
very  strongly  here.     And  in  NicolU  v.  Sheffield,  2  Bro.  C.  C.  215,  a  shifting 
use  was  held  not  to  be  too  remote,  expressly  on  the  ground  of  its  being  barr^ 
able  by  recovery.     The  sole  question  here  is  on  the  efiect  and  operation  of  this 
recovery,  without  regard  to  the  intention  of  the  parties;  neither  is  it  material  that 
the  parties  have  created  another  power,  which  may  answer  the  same  purpose.   It 
has  been  said,  that  this  power  can  be  afifected  only  so  far  as  it  is  appendant,  and 
not  so  far  as  it  is  in  gross.     That  may  be  true  as  to  innocent  conveyances,  but 
this  being  by  common  recovery,  the  whole  power  is  swept  away  and  destroyed, 
and  that  by  the  nature  of  the  assurance.    The  intention  may  operate  as  to  inno- 
cent conveyances,  but  as  to  a  recovery,  the  strict  rules  of  law  operate,  and  the 
intention  cannot  be  referred  to.     Here,  therefore,  the  power  cannot  be  appor- 
tioned., but  is  wholly  gone.  Besides^  the  conveyance  by  lease  and  release  destroys 
this  |)ower.     What  has  been  said  with  regard  to  Mr.  Bouvene  having  a  rever- 
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sion  left  in  him,  and  the  power  being  saved  by  this  device,  that  may  be  true  of 
some  powers,  but  not  of  a  power  of  sale  and  exchange.  If  a  conveyance  of 
his  whole  estate  would  have  vacated  the  power,  a  conveyance  of  a  part  must 
affect  it.  There  is  no  reservation  of  the  power  out  of  the  estate  of  the  free- 
hold created  by  him.  After  the  alienation  of  the  greater  part  of  his  estate, 
*8fi7n  ^^^  ^^^  ^^  execute  a  power  affecting  the  whole  ?  Then  there  is  a 
-I  ^clause  for  defeasance  on  non-payment  of  100,000/.,  and  it  is  said  that 
the  party  is,  therefore,  in  of  his  old  use  ;  that  position  is  very  doubtful,  and 
no  authority  has  been  cited  in  support  of  it.  The  estate  may  be  the  same 
estate ;  but  it  by  no  means  follows  that  it  brings  back  with  it  all  the  old  uses 
after  they  have  been  once  extinct. 

The  next  point  is  as  to  the  effect  of  the  settlement  of  1811.  If  the  power 
be  not  destroyed  by  the  recovery,  it  is  released  by  this  settlement.  A  power 
may  indeed  be  given  to  a  person  without  any  estate,  but,  here,  a  legal  estate 
having  been  given  to  the  trustees,  who  are  to  execute  the  power,  and  they  having 
released  their  legal  estate,  they  have  released  that  wherewith  they  were  to  ex- 
ecute the  power.  By  this  settlement,  they  convey  all  the  estates  (subject  to  the 
former  uses,  estates,  and  powers,)  to  certain  uses  thereby  limited.  As  to  this  excep- 
tion, the  effect  would  have  been  similar  had  it  not  been  inserted ;  the  parties  could 
not  affect  the  prior  estates,  and  the  insertion  of  it  cannot  influence  the  decision 
of  the  question  now  under  consideration.  The  intention  of  the  parties  in  this 
respect  was  clear  to  destroy  the  old  power,  and  create  a  new  one.  All  the 
estate  being  in  the  parties,  they  had  full  power  of  doing  so,  if  they  intended  to 
do  it.  Why,  then,  is  their  intention  not  carried  into  effect  ?  They  never  could 
intend  the  old  powers  of  sale  and  exchange  to  remain  in  force  ;  for,  in  the  new 
deed,  they  give  new  powers  of  sale  and  exchange.  This  must  be  decisive ;  for 
no  reason  can  be  given  for  the  creation  of  new  powers,  if  the  old  ones  subsisted. 
li  surely  cannot  be  contended,  that  the  whole  of  this  new  power  is  to  be  stnick 
out  of  the  deed.  It  b  also  to  be  observed,  that  the  old  power  is  given  to  the 
heirs  of  the  surviving  trustee ;  the  new  power  to  the  executors  or  admin  is- 

*8A81  ^^^^  o^  ^^^  ^u^ivii^S 'i^^^^^*  '1*^®  '^operation  of  the  deed  of  1811, 
•I  was  to  release  this  power. 
Reply.  This  power  cannot  be  said  to  be  connected  with  the  estate  tail ;  it 
affects  the  whole  estate  certainly,  but  it  is  antecedent  to  and  wholly  unconnected 
with  the  estate  tail.  The  estate  created  by  the  execution  of  this  power  is 
clearly  a  shifting  use ;  but  it  does  not  follow  that  it  is  therefore  destroyed  by  a 
recovery.  A  recovery  affects  such  shifting  uses  only  as  are  dependent  or  sub- 
sequent to  the  estate  tail;  but  this  is  antecedent  to  it,  and  therefore  not  affected. 
In  NicolU  V.  Sheffield^  the  judgment  of  the  Master  of  the  Rolls  was  given  with 
reference  to  such  shifting  uses  as  would  arise  after  the  estate  tail.  In  Page 
and  Haytoard^  the  court  held  that  the  estate  tail  took  effect  immediately,  and, 
therefore,  the  condition  was  dependent  on  the  estate  tail.  Here,  the  estate  tail 
has  not  yet  taken  effect.  The  doctrine  laid  down  in  Puilen  v.  Ready ^  is  admit- 
ted ;  that  is,  that  all  conditions  and  powers  affecting  the  estate  tail,  and  all  inci- 
dents to  it,  are  desUroyed.  But  this  power  is  not  incidental ;  so  far  from  it, 
that,  if  excercised,  it  will  destroy  the  estate  tail.  Benson  v.  Benson^  does  not 
go  further  than  tiie  other  cases.  This  power,  if  exercised  at  all,  must  be  exer- 
cised before  the  estate  tail  is  to  arise ;  and  this  circumstance  is  very  material. 
As  to  the  effect  of  the  settlement  of  181 1,  it  is  argued,  that  because  the  trustees 
conveyed  the  lands,  their  power  is  gone ;  but  it  is  to  be  observed,  that  they 
conveyed  conditionally  only,  reserving  the  power.  The  utmost  consequence 
that  could  ensue  would  be,  to  render  the  power  collateral,  or  in  gross.  As  to 
the  intention  to  destroy  the  power,  if  the  intent  be  taken  into  consideration,  it 
must  be  taken  as  it  is  expressed,  and  the  intent  is  declared  not  to  destroy  it. 
*Rft9l  "^^^  parties  have  been  rightly  advised,  and  the  'powers  preserved.  The 
-I   creation  of  a  new  power,  which  is  to  operate  by  the  act  of  different 
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persons,  affords  no  argument  that  the  parties  meant  to  destroy  the  former 
powers* 

Cur.  adv.  vult.f 

GiBBS,  C.  J.,  now  delivered  the  judgment  of  the  court.  (After  stating  the 
facts  of  the  case,  and  observing  that  the  powers  and  trusts  created  by  the  deed 
of  1788,  were  excepted  out  of  the  recovery  deed  of  1811.)  This  is  a  reference 
to  the  court,  not  generally,  but  on  certain  points  only. 

On  the  first  point,  we  are  of  opinion  that  a  conveyance  to  a  purchaser  under 
the  power  of  sale  in  the  deed  of  1788,  would  not  be  affected  by  the  event  stated 
in  the  question.  It  is  stipulated  that  the  receipt  of  the  trustees  shall  be  suffici- 
ent, and  no  subsequent  recovery  can  affect  it.  Hiis  case  is  very  distinguishable 
from  Doe  dtm.  WiiHg  v.  Martitu  The  question  there  was,  whether  money 
had  been  bona  fide  paid  to  the  trustees.  The  money  had  been  put  into  tho 
hands  of  an  infant  in  his  cradle,  and  after  some  ceremony  having  been  gone 
through  with  a  pen,  it  was  taken  out  of  his  hands  and  paid  over  to  the  tenant 
for  life.  In  this  case,  we  are  of  opinion  that  the  receipt  of  the  trustees  is  sofii> 
cient.  The  next  question  is,  whether  the  power  was  destroyed  by  the  recovery 
of  1811.  It  is  a  naked  power  in  the  trustees,  to  be  exercised  with  the'  consent 
of  Mr.  and  Mrs.  Bouveritf  or  the  survivor.  It  is  said  by  the  defendant  that 
this  power  was  destroyed  by  the  recovery.  This  proposition,  so  contrary  to 
justice  and  to  the  intent  of  the  settlers,  it  is  incumbent  on  those  who  contend 
for  it,  to  establish  by  principle  or  authority  *and  they  have  done  neither.  r^^'Q 
This  is  a  power  antecedent  to  the  estate  tail,  which,  if  ever  it  be  exer^  ^ 
cised,  must  act  on  the  land  antecedent  to  the  estate  tail,  and  before  the  estate 
tail  can  take  place.    This  power  remains  undisturbed  by  the  recovery. 

It  is  said,  that  if  not  destroyed  by  the  recovery  it  was  destroyed  by  the  sub- 
sequent deed,  in  which  the  trustees  were  granting  parties.  We  have  much 
doubt  whether  it  could  be  destroyed  by  the  trustees  joining,  being  a  mere  naked 
power ;  but  it  is  dear  that  they  did  not  destroy  it.  The  deed  only  operates  on 
60  much  of  the  estate  as  follows,  and  is  dependent  on  the  estate  tail ;  all  that  is 
precedent  to  the  estate  tail  is,  by  the  very  terms  of  the  deed,  left  untouched, 
and  therefore  is  not  destroyed. 

The  next  question  is,  whether  a  good  title  can  be  made  by  Mr.  and  Mrs. 
BativerUf  under  the  deeds  of  1788,  and  1811,  or  either  of  them.  It  is  not 
necessary  to  say  any  thing  on  the  deed  of  1811,  because  we  are  of  opinion  that 
a  good  title  may  be  made  under  the  deed  of  1788,  by  the  trustees.  Supposing 
these  to  be  the  questions  on  which  the  fate  of  the  cause  depends,  (and  I  do  not 
mean  to  say  that  there  were  any  others,)  we  are  of  opinion  that  the  plaintiff  is 
entitled  to  recover.  We  say  that  this  is  the  opinion  of  the  court,  because  we 
understood  that  my  brother  Daiku^  who  was  unfortunately  prevented  by  sick- 
ness  from  coming  here,  was  of  the  same  opinion  with  us. 

Judgment  for  the  plaintiff. 

t  NoU,  In  the  case  u  it  stood  in  the  briefs,  the  100,0002.  clsttse  wis  not  mentioned 
tvt  it  was  in  the  paper  book. 
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ABANDONBfENT. 
Ste  Lrfv&AircBy  1.  8* 

ADJUSTMENT. 
See  IvfuftASCB,  1. 

ADMINI8TKAT0R. 

And  see  Plbabuto,  6« 

A.  as  admin istrator  of  B.,  the  lessee  of  cer- 
tain premises,  took  possessioa  of  them 
on  B.*s  deaili,  but  paid  no  real.  The 
premises  proved  to  be  unproductive,  and, 
after  eight  months,  A.  made  the  lessor  a 
verbal  offer  to  surrender  them.  In  an 
action  brought  against  ii.,  in  his  own 
right,  for  jvnt  due  after  the  decease  of  B..* 
Held,  that  A.  was  not  chargeable.  Rem* 
muU  V.  Bremridge*  Page  191 

AFFIDAVIT. 

See  TimtM  avu  Rtcovsaias,  PaAcrics  ov 
pASSisre,  6,  7.  PaACTica,  1.  4.  6.  14.  81. 
87.30. 

AGENT. 
See  PamciPAii  avd  Aatsr* 

AGREEMENT. 
See  Faaiamr,  8.    liAvnxamD  awb  Tsvavt,  8. 

AMENDMENT. 

See  Fivxs  avs  Rscovaaiss,  PnACTica  op 

pASSiaa. 

ANNUrtT. 

The  court  set  aside  the  securities  for  an 
annuity  after  a  lapse  of  six  years,  for  two 
of  which  it  had  been  paid,  on  the  ground 

2N 


that  the  consideration  money  was  not  the 
property  of  IV.as  stated  in  (he  securities, 
but  of  C.,  and  that  the  name  of  the  per- 
son, on  whose  behalf  the  money  was 
paid,  was  not  truly  set  forth  in  the  receipt 
thereon,C.being  alive^and  having  claimed 
the  consideration  money  and  the  annuity 
as  his  own.  WUiiame  v.  Jeihn  Pearee 
Hoekin  and  Hannah  Read.  435 

APPOINTMENT 
Su  DsviSB,  8.    Powsa. 

APPRENTICE. 
See  MovBT  had  avd  bbckivbd,  8. 

ARBITRATOR. 
See  AwAUD. 

ARREST. 

And  see  Ns  Exsat  Rsewo,  Watr  or. 
Pbacticb,  83. 

A  sheriff's  officer,  ia  execution  of  mesne 
process,  peaceably  obtained  entrance  by 
the  outer  door  of  the  house,  and  followed 
the  defendant  to  his  bed  room,  who  lock* 
ed  himself  therein,  and  refused  to  open 
the  door,  though  informed  by  the  officer 
of  his  business.  The  officer  then  waited 
in  the  garden  at  the  back  of  the  house 
all  night,  and  in  the  morning  touched  the 
defendant  through  a  broken  pane  of 
glass,  requiring  him  to  surrender,  and 
then,  entered  the  room  in  which  the  de- 
fendant was,  through  the  window,  which 
the  officer,  in  entering,  further  broke,  and 
arrested  the  defendant:  Held,  that  the 
officer  was  justified.  Lkyd  v.  Sandi* 
lands.  850 
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ASSIGNEE. 
See  Bavkevptct,  5.    Coviitab't,  1.  7. 

ASSIGNEES  OF  BANKRUPT. 
See  Baitkevptct,  1.  5,  6.    Etidbvcb,  5. 

MoiTBT    HAD    AirO    BBCB1TKD,   2.      MuTVAb 

Cbbdit.      Plbadiito,  4.     Stoppaob    ih 
Tbaitsitu.    Tbotbb,  2. 

ASSIGNMENT. 
See  Fbavdvlbbt  AstioirxBirr. 

ASSUMPSIT. 

And  Bee  Cabbibr.    IsrstTBAircB,  I.    Plbad- 
lire,  11.     Pboxissobt  Notb. 

AasumpsU  in  K.  B.  (hat  A.  was  indebted  to 
A.  in  a  certain  sum  for  certain  commis- 
sion and  reward  due  and  of  right  pay- 
able from  B.  to  A^  for  and  in  respect  of 
A.,  at  B*s  request,  having  guaranteed 
the  payment  of  divers  goods  by  A.  before 
then  sold,  as  B.'s  factor  to  third  persons, 
and  that,  in  consideration  thereof,  B. 
afterwards  promised  to  pay  A.  the  said 
sum.  Verdict  for  il.,  and  judgment 
.  thereon. 

The  court  (Cam.  SeaeehJ)  affirmed  the  judg- 
ment on  error.    Solljf  r.  WeiMi.  371 

ATTACHMENT. 
And  tee  Aw  abb,  6.    Jbsolvbxt  Dbbtob. 

The  court  refused  to  make  a  rule  for  an 
attachment  absolute  against  A,  for  the 
nonproduction  of  the  indentures  accord- 
ing to  their  order,  on  his  swearing  that 
he  could  not  comply  with  the  order,  not 
having  the  indentures  in  his  possession ; 
that  he  had  never  destroyed  tHem ;  and 
that  he  had  made  diligent  search  for 
them,  and  repeatedly  inquired  for  them, 
but  could  find  no  trace  of  tbemt  Coohe 
Y.  TaniwelL  131 

ATTORNEY. 
And  see  Aw  AMU,  ^.    Pbacticb,4.21.  M'ab- 

BAKT  OP  AtTOBITBT. 

An  attorney  had  sent  the  money  regularly 
for  his  certificates  for  three  years  by  his 
clerk,  who  misapplied  the  money,  and 
failed  to  purchase  them.  The  court  upon 
application  for  his  readmission  as  an  at- 
torney, granted  a  rule  absolute,  in  the 
first  instance,  eonditioned  for  the  produc- 
tion of  the  Attorney  General*8  consent, 
in  re  Jamee  Winter,  129 

AUCTION. 
See  Avctiovbbb.    PiBADiire,  8. 

AUCTIONEER. 

A  purchaser  of  an  estate  by  public  auction, 
deposited  a  sam  with  the  auctioneer  as 


^  part  of  the  purchase  money,  until  the 
*  vendor  made  out  a  good  title,  according 
to  the  conditions  of  sale.  No  good  title 
was  made  out;  but  the  treaty  was  kept 
open  with  the  auctioneer  for  four  years 
from  the  time  of  the  sale,  and  no  demand 
had  been  made  on  him  for  the  repayment 
of  the  deposit:  Held,  that,  in  such  case, 
the  auctioneer  is  not  liable  to  the  pur- 
chaser for  interest  on  the  deposit  money. 
Lee  and  another  v.  Afuim.  45 

AVERMENT 
See  Plbadisto,  6.  15, 16. 

AVOWRY. 
See  DisTBBss,  1.    Plbasivs,  5. 

AWARD. 
And  see  Ivsolvbiit  Dbbtob.    Pbacticb,  33. 

1.  After  issue  joined,  and  notice  of  trial 
given,  a  cause  was  referred.  It  appeared 
doubtful,  on  affidavits,  whether  the  award 
was  made  previous  or  sebsequent  to  a 
revocation  of  the  submission.  The  court 
refused  to  stay  proceedings,  but  left  the 
defendant  to  plead  the  award.  Lowea  v. 
Kermode.  146 

2.  If,  upon  a  reference  of  actions  in  this 
court,  and  award  of  a  sum  to  be  paid  by 
each  party,  the  party  entitled  to  the  larger 
sum  sues  in  the  court  of  K.  B^  in  order 
to  make  the  defendant's  set-off  subject 
to  the  lien  of  his  attorney  for  his  costs, 
this  court  will  not  interfere  to  enforce 
the  set-off,  nor  will  they  order  the  award 
to  be  delivered  up.    Symande  v.  MUtg. 

526 
.3.  The  arbitrator,  to  whom  an  action  on  the 
case  for  a  fraudulent  representation  of 
the  circumstances  of  A,  was  referred, 
found  that  the  defendant,  knowing  the 
object  of  the  plaintiffs'  inquiries,  had 
omitted  to  state  the  material  facts  of  the 
existence  of  debts  due  by  A,  to  him,  and 
of  his  holding  A*^  warrant  of  attorney, 
and  that  therefore  he  did  not  give  a  fair 
representation  of  what  he  knew  concern- 
ing il.'s  credit ;  and  that  the  defendant, 
although  he  did  not  mean  to  bold  out 
any  inducement  to  the  plaintiffs  to  trust 
A^  thereby  misled  the  plaintiffs,  and 
created  in  them  a  false  confidence  in  the 
circumstances  of  A,  The  arbitrator  ac- 
quitted the  defendant  of  all  collusion  with 
A^  and  of  all  fraud  at  the  time  of  making 
the  representation,  but  feeling  himself 
compelled  by  adjudged  cases,  which  he 
mentioned,  to  decide  that  the  knowledge 
of  the  falsehood  of  the  thing  asserted  was 
in  itself  fraud  and  deceit,  he  awarded  in 
favor  of  the  plaintiffs.  The  court  set 
aside  the  award,  on  the  ground  that  the 
arbitrator  bad,  on  the  face  of  it,  acquitted 
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the  defendant  of  fraud  and  deceit.  Ames 
and  nihen  v.  MUwartL  637 

4.  By  the  terms  of  a  reference  to  arbitra- 
tion, the  two  arbitrators  were  to  appoint 
an  ampire  before  entering  into  con5ide- 
ration  of  the  matters  in  difference,  and 
to  make  their  award  before  a  certain  day, 
or  such  time  as  they  or  any  two  of  them 
should  appoint.'  The  arbitrators,  before 
appointing  an  umpire,  enlarged  the  time, 
and  aftewards  held  a  meeting,  at  which 
the  parties  attended :  Held,  that  the  par- 
ties being  aware  of  these  facts,  and  hav- 
ing afterwards  attended,  could  not  now 
make  any  objection  on  the  ground  of  the 
enlargement  of  the  time,  having  been 
made  before  the  appointment  of  the  am- 
pire.   In  tkt  matter  of  Hick  and  aihen. 

694 

6.  Notice  was  given  to  one  of  the  parties 
to  attend  at  a  meeting,  for  the  purpose 
of  taking  instructions  for  an  award,  and 
at  that  meeting  that  party  did  not  attend ; 
but  the  other  party  attended,  and  was  ex- 
amined privately.  On  the  evidence 
which  he  then  gave,  the  amount  he  was 
to  pay  was  decreased  by  the  arbitrators : 
Held,  that  ihis  private  examination  of  the 
party  in  his  own  favor  was  incorrect, 
and  that  the  award  must  therefore  be  set 
aside.  694 

6.  An  action  of  ejectment  was  referred  to 
arbitration,  and  ih^  reference,  which  was 
confined  to  that  action,  stated,  that  if  the 
arbitrator  should  award  that  the  plaintiff 
had  any  cause  of  action,  he  should  have 
costs,  as  in  a  court  of  law.  The  arbitra- 
tor, by  his  award,  directed  the  defendant 
to  deliver  up  the  premises,  and  pay  the 
costs  of  the  action,  and  a  sum  of  money 
to  the  plaintiff  for  the  loss  of  rent  during 
the  time  the  defendant  held  possession. 
He  also  directed  the  parties  to  execute 
general  mutual  releases.  On  a  motion 
for  an  attachment  against  the  defendant 
for  the  sum  awarded  to  the  plaintiff, 
Held,  that  the  award  was  in  that  respect 
good,  s^lthough  the  arbitrator  did  not  find 
in  terms  that  the  plaintiff  had  any  cause 
of  action ;  and  also,  that  if  the  award 
were  bad  as  to  the  direction  of  mutual 
releases,  that  would  not  vitiate  the  whole 
award.  Doe  dem*  WUUanu  v.  Richard' 
Mil.  697 
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BAIL. 

See  Pmabivo,  6.    Practics,  8.  4w  7.  9.  16. 

23.39. 

BANKRUPTCY 

And  aee  Erxniircx,  6.    Lixir,  4.    MunxAt. 
Cbbdit.    Na  xxi^AT  kxoko,  Wait   of. 


PLiAnTiro,4. 17.  PnACTTcx,23.  8pxcirto 
AppBopBiATio!r.  8toppaok  istThansitc. 
Trespass,  2.    Vxirux. 

1.  Goods  were  sent  from  J.  G,  in  London 
to  M,  at  Sunderland,  accompanied  with  a 
letter  expressing  a  hope  that  some  of  the 
articles  would  be  approved  of,  and  de- 
siring to  have  those  articles  which  were 
not  approved  of  returned  as  speedily  as 
possible.  The  letter  contained  an  in- 
voice, headed,  •*  Mr.  M,  bought  of  J.  G.," 
wherein  the  prices  of  the  articles  were 
set  down,  but  not  carried  out.  On  the 
evening  of  the  day  of  the  arrival  of  this 
letter  and  these  giKids  at  Sunderland,  the 

.  effects  of  Af,  were  seized  under  a  JLfa, ; 
and  on  the  following  morning  his  shop 
was  shut  by  the  sheriff,  and  never  re- 
opened. In  an  acti^m  of  trover  for  these 
goods,  brought  by  J,  G.  against  the  as- 
signees of  Jf.,  who  had  been  made  bank- 
rupt :  Held,  that  the  goods  did  not  pass 
to  the  assignees  under  the  stat.  21  Jae,  I. 
c.  19.  5.  II.  Gibson  v.  Braif  and  another. 
Assignees  of  Markham,  a  bankrupt,       76 

2.  The  acceptor  of  a  bill  of  exchange, 
which  is  drawn  and  accepted  after  the 
issuing  of  a  commission  of  bankrupt, 
but  before  the  commission  is  opened  or 
appears  in  the  Gazette,  is  not  protected 
by  the  stat.  1  James  1.,  although  he  has 
not  any  knowledge  of  the  bankrupcy  or 
of  the  issuing  of  the  commission,  and 
pays  the  bill  to  a  bona  fide  holder;  for 
the  statutes  46  G,  3.,  and  49  G,  3.,  declare 
the  issuing  of  the  commission  to  be  suf- 
ficient notice  of  a  prior  act  of  bank- 
ruptcy. Brooke,  Assignee  of  Carbutt  v. 
Sowerby  and  another.  166 

3.  A  prior  commission  of  bankrupt,  which 
has  never  been  acted  npon  or  superseded, 
not  being  in  legal  operation,  does  not 
invalidate  a  subsequent  commission. 
Where  such  prior  commission  was  pro- 
duced for  the  purpose  of  proving  notice 
of  an  act  of  bankruptcy:  Held,  that  it 
was  not  necessary  to  show  that  nothing 
bad  been  done  under  it;  it  is  for  the 
party  raising  the  objection  to  prove  the 
prior  commission  to  be  in  legal  opera- 
tion. Warner  and  another,  Aingnees  of 
Pellowe,  a  bankrupt,  v.  Barber.  176 

4.  A.  and  B.  were  partners.  A.  committed 
an  act  of  bankruptcy,  and  aAerwards, 
but  before  the  bankruptcv  of  B.,  the 
sheriff  seized  goods  which  nad  belonged 
to  A,  and  B.,  under  an  execution  against 
them :  Held,  that  the  assignees  of  A,  and 
B.,  under  a  joint  commission,  could  not, 
suing  as  such,  recover  AJs  share  of  the 
property  therein.  Hogg  and  another.  As- 
signees  of  Dixon  and  Heekman,  bankrupts, 
V.  Bridges  and  another,  200 

5.  The  plaintiff,  a  lessee,  assigned  his  term 
to  the  defendant,  who  thereupon  gave  to 
the  plaintiff  a  boud  to  indemnify  him 
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afiiiist  the  reet  antl  eoveiiaDta  in  the 
lease.  The  bond  was  forfeited  s  the  de- 
fendant afterward;  became  bankrapt,  and 
the  assignee  accepted  the  lease:  Held, 
that  the  plaintiff  could  recover. on  the 
bond,  as  he  had  not  actually  made  any 
payment  before  the  bankruptcy,  and  was 
therefore  unable  to  prove  under  the  com- 
mission ;  and  as  the  court  considered  the 
stau  49  G.  3.  c.  121.  a.  19,  not  to  apply  to 
collateral  securities,  or  to  an  assignee, 
but  to  be  confined  to  the  case  of  a  lessee. 
Young  V.  Taytor,  315 

6.  A  lease  of  an  under-tenant,  by  the  as- 
signees of  a  bankrupt,  does  not  amount 
to  an  acceptance  by  them  of  the  original 
lease.    HtU  v.  Dobte.  325 

7.  If  a  sheriff  legally  take  goods  in  execu- 
tion, the  proprietor  whereof  afterwards 
becomes  a  bankrupt,  and  the  sheriff  sells 
at  one  time,  after  the  bankruptcy,  enough 
to  satisfy  both  that  execution  and  also 
another  execution,  which,  being  delivered 
to  him  after  the  bankruptcy,  is  void,  the 
bankrupt'^  assignees  may  recover  in 
trover  for  such  of  the  goods  as  were 
sold  after  the  sheriff  had  raised  money 
enough  to  satisfy  the  first  execution. 
Siead  and  oiher$t  Auigneea  of  Moorhotue. 
V.  Gancoigne.  527 

6.  To  oigumpsit  for  money  paid,  the  de- 
fendant pleaded  his  bankruptcy  and  cer- 
tificate, and  that  the  plaintiff,  before  the 
issuing  of  the  commission,  was  surety 
for  the  defendant's  debt,  and  that  the 
money  paid  was  paid  by  the  plaintiff  as 
bis  surety,  after  the  issuing  of  the  com- 
mission, and  before  a  final  dividend.  Re- 
plication, that  the  plaintiff,  before  issuing 
the  commission,  was  surety  to  J.  for  the 
defendant,  that  the  defendant  should  per- 
form articles  of  agreement,  by  which  an 
annual  rent  was  to  be  paid  by  the  de- 
fendant ;  that  after  his  tmnkruptcy,  rent 
became  due  by  the  defendant,  and  that  the 
money  was  paid  by  the  plaintiff  as  the 
defendant's  surety,  by  reason  of  the  de- 
fendant's nonpayment,  and  for  the  costs 
of  an  action  by  J.  against  the  plaintiff  as 
surety :  Held,  on  demurrer,  that  the  plain- 
tiff was  not  surety  for,  or  liable  lo  a  debt 
due  at  the  time  of  issuing  the  commis- 
sion ;  that  he  was  therefore,  i)ot  within 
the  eighth  section  of  the  49  6.  3.  e.  121. 
M^Dougal  V.  Patoiu  584 

9.  A  bill  of  exchange,  drawn  by  A»  for  96/. 
I  Is.,  was  dishonored,  and  duly  protested. 
A*  afterwards  became  bankrupt,  and  the 
iuiere^iit  on  the  bill  amounted  to  \L  17ir.  at 
the  time  of  the  issuing  of  the  commis- 
sion :  Held,  that  this  interest  could  not 
be  added  to  the  principal  so  as  to  form  a 
good  and  sufl&cient  petitioning  creditor's 
debt  on  which  to  found  the  commission 
of  bankrapt  against  A.  In  the  mailer  of 
iiainbrook  BurgetM.  660 

10.  Two  partners  in  trade  left  their  shop, 


aiating  their  p«rptNie  to  be  to  get  some 
bills  discounted,  or  to  get  some  means  t(> 
satisfy  demands ;  and  toid  their  shopman, 
if  any  creditor  caUed»  to  make  tsome  ex- 
cuse. On  the  next  day  the  shopman, 
without  farther  authority,  denied  them, 
although  at  home,  to  a  creditor,  who  had 
called  on  the  preceding  day,  when  they 
were  also  denied.  No  evidence  of  any 
attempt  to  get  bills  discounted  was  offer- 
ed :  Held,  that  the  jury  had  rightly  con- 
sidered their  intention  in  leaving  the 
shop  10  be  to  delay  creditors.  Vejfle  c 
Detumgn  and  anoiher,  67 1 

1 1.  Where  a  party  was  described  in  a  eoro- 
miasinn  of  bankrapt  as  a  dealer  in  a  par- 
ticular trade,  and  the  evidence  of  dealing 
was  in  a  different  trade,  the  court  allowed 
a  new  trial  on  the  ground  of  sarprize. 
HaJe  V.  Smail  and  athen,  790 

12.  Held,  that  a  payment  of  a  debt  to  a 
bankrupt  after  the  issuing  of  the  com- 
mission, though  made  without  aetaat 
knowledge  of  the  commission,  is  not 
protected  under  the  staL  1  Jame$  1.  c  15. 
a.  14,  the  issuing  of  the  commission  be- 
ing considered  of  itself  notice  to  all  the 
world  of  a  prior  act  of  bankruptcy. 
Brookft  Auigtue  of  CarMtf  a  bankrupt , 
V.  Huwerby  and  another,  78:1 

BARON  AND  FEME. 

And  aee  Fiass  Avn  RacoYsaias.    Pbagtic  t 
orPA8siHe,27.  MAaaiAox.   Practigx,30. 

Where,  on  the  separation  of  husband  and 
wife,  the  husband  by  deed  absolutely 
transfers  to  trustees  for  the  wife  certain 
personal  property,  no  longer  to  be  liable 
to  his  interference;  in  an  action  against 
the  husband  for  a  debt  subsequently  con- 
tracted by  the  wife,  the  defendant  mo^^t 
show  that  the  trustees  gave  effect  to  the 
deed  by  taking  possession.  Burrdt  v. 
Booty.  343 

BARRATRY. 
See  larsuaAVCBy  2. 

BASTARDY  BOND. 
Su  Pi^SADiire,  20. 

BILL  OF  EXCHANGE. 

And  He  BAHaaupTCT,  2.  9.  Mvtval  Crb 
HIT.    PAaTXBRSHip,  1.    Plbadiso,  17. 

1.  Trover  will  lie  for  bills  of  exchange  in- 
dorsed to  an  agent  of  the  plaintiffs  or 
order  fur  their  account,  and  deponteil 
with  the  defendants  by  soeh  agent,  as  a 
security  for  past  and  faiure  advances  by 
the  defendants  to  him.  Treuttei  and 
Wurtz  V.  Barandan  and  another,  100 

2.  The  defendant  drew  a  bill  of  exchanfrn 
on  A,f  which  it  accepted,  pv^-abie  to  the 


IND£X. 


425 


oMer  of  B^  who  indorsed  it  to  tho  plain- 
tifls.  On  the  dishonor  of  the  bill,  the 
plaintiffs  brought  iheir  action  against  the 
defendant,  the  bill  being  then  held  by  the 
plaintifiif  as  agents  of  B.  A  former  bill 
had  been  drawn  by  the  defendant  on  C^ 
which,  at  the  time  of  its  dishonor,  was 
held  by  />.,  who  took  it  up,  and,  having 
struck  oat  his  iadorsement,  sent  it  to  £. 
to  be  forwarded  to  F^  for  the  purpose  of 
receiving  the  amount  from  the  defend- 
ant F.  indorsed  it,  t>eing  then  overdue 
to  B.,  for  a  valuable  consideration.  B. 
demanded  payment  from  the  defendant, 
who  drew  the  bill  in  question,  as  a  sub- 
stitution for  the  former  bill,  and  delivered 
it  to  B,  Before  this  latter  bill  became 
due,  />.  gave  the  defendant  notice  not  to 
pay  it:  Held,  that  this  latter  bill  was  the 
property  of  D.,  and  that  the  plaintiffs 
were  not  entitled  to  recover  the  amount 
of  it  from  the  defendant  Lee  and  on- 
dher  v.  Zngury^  114 

S.  An  instrument  was  drawn,  payable  to 
the  drawer  or  his  order  at  a  particular 
place,  without  being  addressed  to  any 
person  by  name,  and  was  al\erwards  ac- 
cepted by  the  person  residing  at  the 
place  where  it  was  made  payable :  Held, 
that  the  acceptor  was  liable  in  an  ac- 
tion upon  such  instrument  as  a  bill  of 
exchange.    Graif  v.  MUnar*  739 

BOND. 

Su  Plsadiito,  1.    WAmnA9T  or  Attob- 
SBT,  3.    Staxf. 

BREWERS. 
Su  Deed. 

BRIDGE. 
Su  CovmxAVT,  fiw 

BROKER. 
Su  Daxaobs.    LiKjr,  1.  4. 

C. 

CAPTURE. 
Su  lasuaAHCB,  1.    Piiai. 

CARRIER. 
And  $u  Waksrousbxav. 

In  an  action  of  oBmimpnt  against  a  carrier, 
evidence  to  prove  negligence  is  admis- 
sible, and  a  gross  neglect  will  defeat  the 
usual  notice  given  by  carriers  for  the 
purpose  of  limiting  their  responsibility. 
Smith  V.  Home  and  oihen,  144 

Vol.  IV.— 64 


CERTIFICATE. 
Su  Bavkevptct,  8. 

CHURCHWARDEN. 

And  ue  Movbt  bad  Aarn  rbobivbd. 

A  ihrmer  furnished  the  produce  of  his  land 
to  the  poor  of  the  parish  of  which  he 
was  churchwarden,  at  a  fair  market 
price :  Held,  that  he  was  liable  to  peoaU 
ties,  under  the  stau  66  G.  3.  c.  137. «.  6. 
Pope  V.  Baekkouie.  339 

CLERK  OP  THE  PEACE. 

Su  CoTBSrAVT,  5, 

COMMISSION. 
Su  PaiBB. 

COMMISSION  OP  BANKRUPT. 
Su  Bavkeuptct,  2,  3, 4,  6.  8,  9.  1 1,  19 

COMMISSIONERS. 

Su  SSWBBS. 

CONSIDERATION. 
See  AwviTT.    Assvxpsit.     FBAVnvLBirr 

AsSIOirXBRT.  GVABARTBB.    IhFAXT.     Mo* 
>BT    HAD   AID   aBCBIVBP,  3. 

CONTEMFr. 
Su  Iifsoi^VBVT  Dbbtob. 

CONTRACT. 

Su  AVCTIOITBBB.       PtBAIITXO,  3.       VbBDOB 
AVD  VbJTOBB. 

CONVEYANCE. 
Su  Caowar  Gbast. 

COSTS. 

And  ue  Awabd,  6.    l!rsoLVB!rT  Dbbtob. 
Pb ACTIO  B,  4.  18.  S8.  31.  34,  85. 

1.  Auumpmi  oa  a  promissory  note  drawn 
by  A*f  testator  of  defendant,  payable  to 
plaintiff  B.  Pleas,  non  auumoaii,  ttaiuie 
of  IdmitationSt  and  pUne  aaminutraviU 
The  two  first  issues  were  found  for  the 
plaintiffs;  the  last  fur  the  defendant's. 
The  prothonotary  gave  the  plaintiff* 
costs  on  the  whole  and  the  po$ieaf  to 
the  defendants  he  gave  costs  on  the  thint 
plea  only.  On  a  motion  that  the  prothrv. 
notary  review  his  taxation,  held,  that  the 
defendant  having  esstablished  an  absolute 
bar,  was  entitled  to  the  po»iea  and  the 
general  costs ;  and  that  the  prothonotary 
roust  review  his  taxation.  i2a^g  and 
Wtfe,  exuutrix,  v.  WeUa  and  Wife^  execu- 
trix,  129 

2.  Trespass  a?ainst  two  defendants:   one 
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■aflered  jndgtnent  by  defaalt,  and  a  writ 
of  inqairy  was  executed  agaiust  him. 
The  plain  tiff  entered  a  nolle  proaequi  as 
to  the  other,  who,  after  a  lapse  of  two 
years,  was  held  to  be  entitled  to  costs, 
under  the  stat.  8  EUz,  e.  2.  t.  2.  Jackson 
V.  Lady  Chambera  and  Amea*  643 

COVENANT. 
And  see  LiEsr,  2.    Plbadino,  8.  10.  18.  21. 

1.  A  term  fur  years  was  limited  to  A  ,  the 
plaintiff*s  testator,  fur  securing  a  sum 
of  money,  and  the  defendant,  in  the  mort- 
gage deed,  covenanted  with  A^  his  ex- 
ecutors, administrators,  and  assigns,  to 
pay  the  money  at  a  certain  day;  aAer 
that  day,  A.  died,  having  bequeathed  to 
the  plaintid^  the  sum  so  secured,  and  ap- 
pointed the  plaintiff  and  another  his  ex- 
ecutors. The  coexecutur  assented  to 
the  bequest.  In  an  action  on  the  cove- 
nant, brought  by  the  plaintiff  in  his  own 
right:  Held,  that  he  was  not  entitled  to 
sue  as  assignee;  first,  because  the  cove- 
nant was  merely  personal ;  and,  secondly, 
because  the  breach  occurred  in  the  tes- 
tator's lifetime.     CanAam  v.  Rusl.      227 

2.  If  the  interest  of  covenantees  be  several, 
they  may  maintain  several  actions,  al- 
though the  language  of  the  covenant  be 
that  of  a  joint  covenant.  Jamai  v.  Emery 
and  Cludde,  245 

3.  Interest  allowed  on  the  affirmance  of  a 
judgment,  in  au  action  for  breach  of 

*  covenant  for  nonpayment  of  purchase 
money,  on  the  whole  sum  recovered  be- 
low, and  from  the  date  of  the  judgment 
below,  notwithstanding  an  express  agree- 
ment between  the  patties,  that  pari  only 
of  the  sum  recovered  should  bear  in- 
terest. 24.5 

4.  The  assignor  of  a  term  covenanted  that 
he  had  not  at  any  time  done  any  act 
whereby  the  premises  assigned  could  be 
encumbered;  and  that,  notwithstanding 
any  such  act,  the  lease  was  a  good  and 
subsisting  lease,  and  that  the  defendant, 
at  the  same  time  of  executing  the  assign- 
ment, had  in  himself  good  right  to  assign 
the  premises  in  manner  aforesaid.'  Held, 
that  the  covenant  that  the  assignor  had 
good  right  to  assign,  was  qualified  and 
restrained  to  his  own  acts  only.  Foord 
V.  Wilson.  543 

6.  An  act  of  Parliament  empowered  jus- 
tices in  quarter  sessions  assembled,  or 
at  any  adjournment  of  the  same,  to  build, 
or  order  to  be  built,  a  bridge,  and  enacted 
that  they  might  contract  for  the  building 
of  the  same ;  and  that  every  contractor 
for  such  work  should  give  sufficient  se- 
curity for  the  due  performance  of  his 
contract  to  the  clerk  cf  the  peace ;  and 
that  the  said  justices  at  any  general  quar- 
ter «?sf  ioi   or  adjournment  of  the  same, 


might  appoint  such  of  the  justices  as 
they  should  think  fit  to  superintend  the 
building,  dec.    The  expenses  were  to  be 
provided  for  out  of  the  county  rate ;  and 
it  was  enacted  that,  in  all  actions  or  pro- 
ceedings at  law,  the  said  justices  might 
sue  or  be  sued  in  the  name  of  the  clerk 
of  the  peace ;  and  that  no  action  should 
abate  by  the  death  of  any  such  clerk,  but 
that  the  clerk  of  the  peace  fur  the  time 
being  should  always  be  deemed  the  plain- 
tiff, &c.,  defendant,  or  respondent,  in  all 
such  actions,  &c.,  or  proceedings  at  law 
respectively;  and  it  was  provided  that 
every  such  clerk  of  the  peace  should  be 
reimbursed  all  damages,  &c.,  and  ex- 
penses which  he  should  have  paid,  or  be 
subject  or  liable  to  on  account  thereof, 
out  of  the  money  to  be  raised  by  virtue 
of   the  act.    The   plaintiff  covenanted 
with  the  defendants,  who  were  the  super- 
intending justices,  and  were   described 
in  the  indenture  as  the  major  part  of  the 
justices  assembled  at  the  general  quarter 
sessitms,  to  build  the  bridge ;  and  the  de- 
fendants  covenanted,  that  they,  or  the 
treasurer  for  the  county,  should  pay  him 
a  certain  sum  by  instalments.  The  plain- 
tiff having  declared  m  covenant  against 
the  defendants  for  the  nonpayment  of 
two  instalments:  Held,  that  the  defend- 
ants were  nut  liable ;  and  that  the  remedy 
given  by  the  statute  was  against  the  clerk 
of  the  peace.    Allen  v.  Waldegrave,    566 

6.  By  charter  party  between  the  ship 
owner  and  freighters,  the  ship  owner 
covenanted  to  take  on  board  six  pipes  of 
brandy  at  Havre^  and  therewith  proceed  to 
Tereierot  and  there  take  on  board  a  com- 
plete cargo  of  fruit  or  other  goods,  as  the 
freighters  might  think  fit,  and  proceed  to 
London  or  Bristol^  as  might  be  ordered 
by  the  freighters,  and  there  make  a  right 
and  true  delivery  of  the  fruit,  &c.;  and 
the  freighters  covenanted  to  pay  certain 
freight  for  the  fruit  and  the  brandy,  the 
freight  of  brandy,  d^.  to  be  taken  out,in 
fruit  at  Terderat  and  guaranteed  the  ship 
a  full  cargo  home :  Held,  that  the  cove- 
nant to  take  the  brandy  to  Terciera  was 
not  a  condition  precedent,  but  a  distinct 
and  independent  covenant.  And  there- 
fore, the  owner,  in  an  action  of  covenant 
on  the  charter-party  against  the  freighters 
for  not  putting  a  full  cargo  of  fruit  on 
board  at  Terciera,  having  averred  general 
performance,  the  declaration  was  held 
good  on  demurrer.  Fothergili  v.  Waltott 
and  another,  576 

7.  The  assignee  of  an  assignee  of  a  lessee 
of  a  term  for  years  may  maintain  an  ac* 
tion  upon  a  covenant  for  quiet  enjoy- 
ment, entered  into  by  the  lessee  with  the 
first  assignee  and  his  assigns  upon  the 
assignment  of  the  term  to  him.  Lewis 
V.  Campbell.  715 
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CliOWN  GRANT. 

1.  Held,  that  a  reversion  to  the  crown,  ex- 
pectant on  the  determination  of  an  estate 
tail,  granted  by  the  crown  to  a  subject 
for  services,  was  not  barred  by  either  of 
two  private  acts  of  Parliament  which 
had  been  passed  for  confirming  a  settle- 

.  ment  of  the  estate  made  by  the  tenant  in 
tail,  which  settlement  purported  to  bar 
such  reversion;  both  of  those  acts  con- 
taining an  express  saving  of  the  rights 
of  the  crown,  but  neither  of  them  naming 
the  crown  in  the  body  of  the  act ;  and 
the  second  act  vesting  part  of  the  settled 
estate  in  trustees  for  sale,  with  directions 
to  purchase  other  lands  with  the  produce 
of  such  sale,  to  be  settled,  in  lieu  of  the 
lands  sold,  to  the  same  uses  as  expressed 
in  the  former  act.    Mitford  v.  EtUoU,     1 

2.  It  was  also  held,  that  the  trnstees  could 
not  pass  a  fee  simple  in  the  settled  lands, 
which  they  had  sold  under  the  second 
act,  in  conf(>rmity  to  the  powers  therein 
given  to  them.  1 

CHARTER-PARTY. 

Su  CoTBXA^T,  6.    Fbieisht.    Lix^t,  2,  3. 
Plsadixo,  10. 


D. 


DAMAGES. 

A,  having  a  commission  from  B.  to  ship 
tobacco,  employed  C  as  his  broker,  and 
directed  him  to  buy  Potto  Rico  tobacco  of 
the  beat  qxudUy.  C,  bought  tobacco  and 
shipped  it  to  B.,  and  delivered  his  bought 
note  to  A^  in  which  the  tobacco  was  de- 
scribed as  Porto  Rico  tobacco  only.  B. 
finding  the  tobacco  to  be  very  bad,  re- 
fused to  accept  it,  and  brought  an  action 
against  A,  and  recovered :  Held,  that  an 
action  lay  by  A,  against  C,  and  that  il.'s 
acceptance  of  the  bought  note  was  not  a 
waiver  of  his  directions  as  to  quality, 
and  that  the  proper  measure  of  damages 
was,  not  the  mere  difference  in  price  be- 
tween the  two  kinds  of  tobacco,  but  the 
aihount  of  the  damages  and  costs  reco- 
vered in  the  action  by  B.  against  A. 
Mainwaring  v.  Brandon  and  another,  202 

DEBT. 
See  Bankbvftgt,  8.    Flmahiwb,  1. 

DEED. 

And  Mce  Citowir  Gsaitt. 

A  condition  in  a  deed  of  composition,  that 
a  publican  shall  continue  to  deal  for 
twelve  years  with  his  creditors  in  the  ar- 
ticles of  tlieir  respective  trades,  may  be 
valid.    But  it  is  qualified  by  the  implied 


condition,  that  their  articles  shall  be 
good  ahd  marketable.  Contracts  by 
which  brewers  bind  publicans  to  deal 
with  them  are  not  to  be  favored,  as  tending 
to  prejudice  the  health  of  the  subject. 
Thornton  and  others  v.  Sherratl,  529 

DEPOSIT. 

See  AvcTioxsER.  Bill  ov  Exchavrr,  I. 
Mutual  Cbxdit.  Plkadivo,  2.  Prac- 
T1CK,  23. 

DEPUTED  MARINER. 
See  Pbizx. 

DEVISE. 

1.  A.  devised  lands  to  G,  H,  the  eldest  son 
of  J.  //.,  for  life;  remainder  to  his  issue; 
remainder  to  6\  //.,  the  aeatnd  sod  of  J*. 
H,,fQT  life;  remainder  to  his  issue;  re- 
mainder to  J,  i/.,  the  third  son  of  J.  H., 
for  life;  remainder  to  his  issue;  with 
divers  remainders  over.  J,  H.  was  the 
second  son,  and  ^.  //.  the  third  son  of  J, 
H.:  Held,  that  iS.  H.  became  entitled  on 
the  death  of  G,  H,  without  issue.  Doe 
on  the  joint  demise  of  Le  Chevalier  and  his 
Wifit  and  on  hie  separate  demise^  v.  Huth' 
voaUe  and  another,  306 

2.  Real  estate  was  devised  to  H,  L.  and 
her  assigns  for  life,  in  case  she  should 
continue  unmarried,  and,  after  her  de- 
cease unto  such  persons  as  she  should 
appoint,  and  in  default  of  appointment, 
then  over  to  other  persons ;  and  the  tes- 
tator declared  that,  in  case  H,  L.  should 
marry  in  the  lifetime  of  his  wife  with 
her  consent,  or  after  the  death  of  his 
wife  with  the  consent  of  two  persons 
mentioned  in  his  will,  or  the  survivor  of 
them,  B,  L.  and  her  assigns  should  hold 
the  same  real  estate  in  such  manner  as 
she  should  have  done  if  she  had  con- 
tinued unmarried.  After  the  death  as 
well  of  the  testator's  wife,  as  also  of  the 
two  persons  so  mentioned  in  his  will, 
and  above  twenty  years  since,  H.  L.  mar- 
ried R-  A,,  who  also  died  in  the  lifetime 
of  H,  L,;  Held,  that  the  estate  for  life  in 
H,  L.  was  become  absolute,  and  that  she 
could  then  execute  the  power  of  appoint- 
ment.   Aistabie  v.  Rice,  459 

3.  Devise  to  B,  F,  for  life :  remainder  to 
the  second,  third,  fourth,  and  other  sons 
of  B,  F,y  except  the  first  or  eidest  son,  in 
tail  male  successively ;  remainder  to  F. 
S,  B.  F.  had  no  issue  at  the  time  of  the 
decease  of  the  testatrix,  but  afterwards 
had  four  sons,  of  whom  the  second  and 
third  were  living  at  the  same  time,  and 
the  second  and  fourth  were  also  living  at 
the  same  time ;  but  at  the  decease  of  B. 
F^  the  fourth  son  only  was  living :  Held, 
that  the  remainder  U>  the  second  aiid 
other  sons  of  B.  F.,  except  the  first  or 
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eldest  son  was  vested*  apon  B,  F,  having 
two  SODS  living  at  the  same  time,  and  was 
not  subject  to  be  divested  by  subsequent 
events,  and  consequently  that  the  fourth 
and  only  surviving  son  of  B,  F,  took  an 
estate  tail  under  the  devise.  By  four 
judges  against  two,  Graham  Rand  Wood 
B.  dissentient  Driver  on  demite  of  Frank 
Franks  Esq.,  v.  The  Reverend  Eidward 
Frank,  468 

4.  A  will  is  revoked  by  a  subsequent  fine; 
and  where  a  testator,  by  his  will,  devised 
his  estates  to  his  eldest  son  and  his  issue 
in  tail,  and  afterwards  by  a  codicil,  (re- 
citing that,  since  making  his  will,  certain 
other  estates  had  been  devised  by  the 
brother  of  the  testator  to  him  for  life,  with 
remainder  to  his  (the  testator's)  children 
and  their  issue,)  revoked  the  devise  of 
the  estates  mentioned  in  his  will  to  his 
eldest  son,  and  declared  that  a  proviso 
contained  in  his  will  should  be  extended 
so  as  to  comprehend  the  estates  limited 
by  the  will  of  his  brother,  and  to  prevent 
the  estates  settled  by  the  will  of  the  tes- 
tator from  going  with  the  estates  limited 
by  the  will  of  his  brother:  It  was  held, 
that  the  codicil  did  not  operate  as  a  re- 
publication of  his  will,  nor  as  a  devise 
by  implication  or  confirmation  of  the  de- 
vise of  the  lands  comprised  in  the  will  of 
the  brother.    Parker  and  another  v.  Bm- 
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DILAPIDATIONS. 


In  an  action  for  dilapidations  by  a  vicar 
against  his  predecessor,  the  plaintiff  de- 
clared that  the  defendant  was  seised  of 
the  premises  in  question  in  right  of  his 
vicarage.  The  premises  were  copyhold, 
and  were  devised  to  the  master  and  se- 
nior fellows  of  T)ruuiijf  college,  Cam' 
bridge,  in  trust,  to  permit  the  vicar  ibr 
the  time  being  to  receive  the  rents  and 
profits  (the  charges  to  the  lord,  and  ex- 
penses for  necessary  reparations,  being 
first  deducted :)  Held,  that,  as  there  was 
no  seisin  in  the  vicar,  the  plaintiff  could 
not  maintain  this  action.  Broome,  clerk, 
r.  Ramtden,D.l}.  659 

DISTRESa 
And  see  Lawblobd  aits  Tutavt. 

].  Replevin,  The  defendant  avowed  the 
taking,  as  overseer  of  the  poor,  under 
Stat.  43  BUz.  by  virtue  of  a  distress  war- 
rant for  an  aggregate  sum  due  on  seven 
several  rates,  six  of  which  were  con- 
firmed on  appeal,  on  the  ground  of  the 
appellant  not  being  in  sufficient  time,  the 
other  being  then  quashed  by  consent.  It 
did  not  appear  that  any  precise  demand 
had  been  made  previously  to  the  issuing 
of  the  warrant  The  jury  found  a  ver- 
dict for  the  defendant  for  the  aggregate 


sum  of  the  six  rates,  deducting  the 
amount  of  the  other.  The  court  set 
aside  this  verdict,  and  directed  a  verdict 
for  the  plaintiff,  holding  that  this  case 
was  to  be  distinguished  from  the  case  of 
a  distress  for  rent,  and  that  a  precise 
demand  was  necessary  previous  to  the 
issuing  of  the  warrant  of  distress,  con* 
trary  to  the  opinion  of  Wood,  B.,  before 
whom  the  cause  was  tried.  RurreU  v. 
Wink.  369 

2.  Hurreii  was  rated  to  the  poor  of  R,  In 
the  first  rate,  after  the  statement  of  the 
rental,  the  description  was  **late  Hur^ 
relTg,  now—;"  and  in  the  subse- 
quent rates,  «*  late  Samuel  HarreU :"  Held 
sufficient  by  Wood  B.,  at  Nisi  Prins.  369 

3.  Trees,  shrubs,  and  plants,  growmg  in  ia 
nursery  ground,  cannot'be  distrained  for 
rent     Clark  and  another  v.  Gaskarih,  43 1 

4.  The  wonl  **  product,"  in  the  8th  section 
of  Stat  11  G.  2.  c.  19.,  applies  only  to 
such  products  of  the  land  as  are  subject 
to  the  process  of  becoming  ripe,  and  of 
being  cut,  gathered,  made,  and  laid  up, 
when  ripe.  431 

5.  A  landlord  cannot  distrain  for  rent-trees 
growing  in  a  nursery  ground.  Clark 
and  another  v.  Calvert,  742 

DISTRINGAS. 
And  fee  Pbacticb,  30. 

I.  The  court  granted  a  distringas  on  affida- 
vit*, stating,  that  it  was  believed  that  the 
defendant  absconded  to  avoid  process, 
that  repeated  applications  had  been  mide 
ai  his  house,  and  no  satisfactory  answer 
had  ever  been  given  to  the  inquiry  as  to 
the  time  of  his  coming  home ;  and  that, 
on  learning  that  the  business  of  the  ap- 
plicant was  to  serve  the  defendant  with 
process,  the  persons  at  the  house  treated 
him  with  derision.     Watmare  v.  Bruce.  57 

3.  The  court  refused  a  distringaa  on  affida- 
vit, stating  that  it  was  believed  the  de- 
fendant kept  ont  of  the  way  to  avoid  pro- 
cess; that  the  officer  having  applied 
thrice  at  the  defendant's  house,  was  loM 
each  time  by  the  servants  that  their  mas- 
ter waa  not  at  home,  that  he  had  been 
absent  for  months,  and  that  he  had  not 
been  at  home  since  the  officer  called  list 
Anonymous,  171 


B. 


EJECTMENT. 
And  see  Awabb,  5.    Lavdm»bd  avd  Tk- 

IIAHT,  I. 

A,  demised  premises  to  B.  for  one  year 
certain.  It  was  agreed  that,  after  the  ex- 
piration of  that  year,  the  tenancy  should 
expire,  on  three  months  notice  being 
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giyen  hy  A,  The  agreement  contained 
no  clause  of  re-entry.  B.  entered  iind 
took  receipts  for  the  rent  from  A,,  first, 
in  his  own  name  alone,  and,  afterwards, 
in  the  names  of  himself  and  two  others, 
who  were  his  partners.  Aher  three 
years'  possession,  he  received  a  notice 
to  quit  from  A.  alone:  Held,  that  A. 
might  recoTer  on  his  own  demise  in 
an  action  of  ejectment,  the  notice  to  quit 
from  A.  alone  being  sufficient  to  deter- 
mine the  tenancy.  Doe,  on  the  DemiUe  of 
Green  and  aihere,  v.  Baker,  84 1 

ERROR. 
See  Wabrastt  or  A-rTomnr*  9. 

ESCAPE. 
See  PLSADiiro,  13. 

EVIDENCE. 

AndseeBkTtKwrrcY,B»  CAnnii*.  Plbad- 
iHe,  15.    Pboxissort  Notk,  I. 

1.  The  defendant,  a  tradesman,  was  accus- 
tomed to  employ  his  daughter  to  write 
his  bills  and  letters.  A  customer,  to 
whom  a  bill,  written  by  the  daughter,  had 
been  sent  by  the  daughter,  being  advised 
by  the  plaintiff  that  the  charge  was  too 
high,  sent  it  back :  it  was  returned  to  her, 
inclosed  in  a  letter  also  written  by  the 
defendant's  daughter,  which  constituted 
the  libel:  Held,  that  in  an  action  for  the 
libel  this  evidence  was  not  sufficient  to 
fix  the  defendant  Secondly,  it  was  also 
held,  that  the  daughter,  in  such  case,  could 
not  be  called  as  a  witness  to  prove  by 
whose  direction  the  letter  was  written. 
Harding  v.  Greening,  42 

S.  In  an  action  on' a  joint  contract  against 
several  partners,  one  of  the  defendants 
having  suffered  judgment  to  go  by  de- 
fault, is  not  admissible  as  a  witness  to 
prove  the  partnership  of  himself  and  the 
other  defendants  without  their  consent, 
although  the  proposed  wimess  is  released 
as  to  all  other  actions,  save  that  on  which 
he  is  called  to  eive  evidence.  J^tni  v. 
Maintoaringf  Hill,  and  oihere,  139 

8.  Proof  the  owner's  right  to  fish  opposite 
his  own  land,  ad  medium  JUum  aqum, 
cannot  be  given  under  a  plea  of  a  com- 
mon of  fishery.    Bennett  v.  Cottar,    183 

4.  In  an  action  on  the  common  counts  for 
work  and  labor,  held,  that  the  plaintiff, 
having  established  his  case  by  other  evi* 
dence  was  not  precluded  IVom  recoirer- 
ing  by  the  defendant's  proving  the  exist- 
ence of  an  unstamped  and  unsigned 
agreement,  which  fixed  the  price,  and 
which  the  defendant  did  not  give  notice 
to  the  plaintiff  to  produce.  SUvene  v. 
Pimnof.  837 

Ik  In  trover  by  the  assignees  of  a  bankrupt 

'    against  the  sherifi^  for  goods  take|&  m 


execution  by  the  latter ;  the  declarations 
of  the  bankrupt,  previous  to  his  bank- 
ruptcv,  having  been  admitted  to  show 
that  the  commission  had  been  founded  in 
a  collusion  between  the  bankrupt  and  the 
petitioning  creditor,  to  create  an  apparent 
petitioning  creditor's  debt :  Held,  that  the 
evidence  was  well  received,  though  the 
petitioning  creditor  was  not  one  of  the 
assignees  under  the  commission.  By 
three  Judges.  (GibU,  C.  J.,  abtienie.) 
lytompmm  and  Barrai,  Auigneen  of  Smtfth, 
a  bankrupt,  v.  Bridgee  anaamoikar,     336 

6.  The  declaration  in  covenant  on  an  in- 
denture of  apprenticeship  averred  that 
the  deed  was  in  the  possession  of  the 
defendant,  who  pleaded  mm.  td  factum. 
At  the  trial  the  deed  was  proved  to  be 
in  the  hands  of  the  defendant,  who  had 
received  notice  to  produce  it,  the  notice 
stating  the  name  of  the  subscribing  wit- 
ness. On  nonproduction  of  the  deed, 
the  plaintiff  gave  parol  evidence  of  its 
contents,  without  calling  the  subscribing 
witness,  who  was  in  court:  Held,  that 
the  parol  evidence  was  well  received. 
Cooke  V.  TansweiL  4.''/0 

7.  Case  for  negligently  driving  a  mail 
coach  against  the  plaintiff's  waggon 
horse,  whereby  it  died:  Held,  that  the 
plaintiff's  waggoner  was  incompetent  to 
prove  the  negligence  of  the  defendant 
without  a  release  from  his  master.  JUorieh 
V.  Foote.  454 

EXECUTION. 

And  aee  Bavxbvptgv,  4.  7.  FaAunuiiirr 
AssievxiHT.  Lasblobb  ahd  Texaitt. 
Pmacticb,  3.  89. 

A,  assigned  his  effects  to  trustees  for  the 
benefit  of  his  creditors.  By  the  deed, 
the'  trustees  were  enabled  to  allow  A,  to 
remain  in  possession  of  any  part  of  them 
until  the  remainder  should  be  sold,  and 
the  debts  collected.  They  sold  a  part  of 
the  goods  by  public  sale,  describing  them 
as  ii.'s  property,  and  suffered  him  to  re- 
main in  possession  of  the  remainder,  on 
the  security  of  which,  B,  knowing  them 
to  be  the  property  of  the  trustees,  gave 
credit  to  A,  Execution  afterwards  issued 
at  the  suit  of  B,,  and  the  goods  were  sold 
under  a  fieri  fadaa .-  Held,  that  the  trus- 
tees might  recover  against  the  sheriff  in 
an  action  of  trespass,  B,  having  had  no- 
tice of  the  change  of  property,  and  the 
possession  of  A.  being  consistent  with 
the  deed.  Wooderman  and  another  v 
Baldoek.  673 

EXECUTOR. 

And  tee  PLiAviire,  ft. 

All  sums  stated  by  an  executor  in  his  in« 
ventory  given  into  the  Ecclesiastical 
Court  as  supposed  to  be  recoverable,  are 
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assets  in  his  hands,  unless  he  prove  a 
demand  and  rei'usal.  Young  v.  Cawdrey 
and  atiot/ier.  734 


F. 


FACTOR. 
See  AssimpsiT.    Bills  or  Exchavok,  1,  2. 

BaOKEB. 

FALSE  IMPRISONMENT. 
See  Trespass. 

FEME  COVERTE. 

See  BAaoTT  ait-d  Feme.    Fiites  atcd  Reco- 
veries, Peactice  of  Passiho,  27. 

FIERI  FACIAS. 
See  BAsraaupTCT,  1. 

PINE. 

A  fine  of  all  the  lands  within  a  certain 
parish  is  sufficient  to  include  a  manor 
within  that  parish,  although  not  men- 
tioned by  name.  Parker  tmd  another  v. 
Biseoe,  699 

FINES  AND  RECOVERIES,  PRACTICE 
OF  PASSING. 

1.  Fine  amended  by  insertion  of  a  name 
not  known  to  belong  to  the  conusor  at 
the  time  of  passing  the  fine.  Richard 
Sharp  Spencer,  conusor,  20 

2.  Recovery  amended  by  inserting  an  omis- 
sion in  the  name  of  the  vouchee.  W/UtCf 
Demandant t  Gregory,  Tenant,'  Heme, 
Vouchee.  27 

3.  Fine  amended  by  increasing  the  number 
of  acres,  the  measurements  on  which  the 
description  of  the  number  of  acres  were 
founded  being  wrong.    Anonymous,     74 

4.  The  documents  relating  to  a  recovery 
of  premises  in  Northumberland  did  not 
reach  London  till  the  first  day  after  Eas' 
ter  term;  the  mistake  was  not  disco- 
vered ;  the  proceedings  went  on  in  the 
subsequent  Trinity  term,  and  the  reco- 
very came  to  the  Cursitor's  office  in  Mi- 
chadmat  term  following,  when  the  court, 
upon  motion,  allowed  the  recovery  to 
pass  as  o{  Banter  term.    Anonymous,  75 

6.  Fine  more  than  a  twelvemonth  old  al- 
lowed to  pass  without  any  special  reason 
assigned.    Noakes  v.  Shipman,  75 

6.  Recovery  amended  by  altering  the 
words,  **in  the  parishes  of  Childtrdltch 
and  Brentuxfod  in  the  county  of  Eimex" 
to  the  words  **  in  the  parishes  of  Chitder- 
ditch  and  Southweatd  in  the  county  of 
Ebmx  r  on  the  affidavit  of  the  vouchee, 
that  he  was  seised  in  tail  of  the  premises, 


and  directed  his  attorney  to  suffer  a  rt*- 
covery  of  his  lands  in  the  parishes  of 
ChUderdiich  and  Brentwood,  of  which  he 
was  seis^ed  in  tail  as  aforesaid,  but  that 
it  had  since  been  discovered,  that  Brent-' 
wood,  wherein  a  part  of  his  lands  was 
situate,  was  a  hamlet  in  the  parish  of 
Southwealdf  and  that  he  intended  to  suffer 
a  recovery  of  so  much  of  his  lands  as 
was  since  discovered  to  be  within  the 
parish  of  Southweald,  All  the  parties 
living.  Copland,  Demandant i  Bigg,  TV-* 
nant ;  Thompson  and  Wife,  Vouchees,    68 

7.  Affidavit  of  husband  and  wife,  that  they 
both  did  appear  at  the  bar.;  the  officer 
said  that  he  had  written  th^  names  of 
the  husband  and  wife ;  bat  the  name  of 
the  wife  appeared  struck  out  in  the  pray 
cipe,  an  act  which  the  officer  saia  he 
never  did.  The  fine  being  only  of  the 
last  term,  the  court  refused  to  amend  the 
caption  by  inserting  the  wife*s  name,  and 
ordered  that  she  should  come  up  to  reac- 
knowledge  the  fine.  King  v.  Steddel  and 
Wife.  87 

8.  A  parish  was  situated  in  the  coutei- 
minous  counties  of  S,  and  B,  The  pre- 
mises in  this  parish,  intended  to  be  passed 
by  a  fine,  were  situated  in  the  county  of 
&\,  but  were  described  as  situated  in  the 
county  of  B,  The  court  allowed  the  fine 
to  be  amended  by  substituting  the  county 
of  5.  for  the  county  of  B,  Stublfs  v. 
Stevenson,  87 

9.  In  a  recovery,  the  demandant  died  be- 
fore the  return  of  the  writ  of  seisin  ;  the 
acknowledgment  was  taken  at  the  Cape 
of  Good  Hope  on  June  9,  1817,  and  the 
writ  of  dedimus  potestatem  was  tested  on 
the  16th  JontMrr^,  1817.  The  court  re- 
fused an  application  to  make  the  writ  of 
entry  returnable  in  one  month  of  Easter, 
1817,  the  writ  of  summons  returnable  in 
three  weeks  of  the  Holy  Trinity  follow- 
ing, to  allow  the  tenant's  appearance  to 
be  recorded  as  of  Trinity  term,  1817,  and 
the  recovery  to  pass  as  of  that  term. 
Waller,  Demandant ;  Hinde,  Tenant  t 
Bland,  Vouchee,  104 

10.  The  court  refused  to  make  an  order 
compelling  the  amendment  of  a  recovery 
suffered  by  an  insolvent  debtor.  Sander- 
son.  Demandant;  Bessant,  Tenant,'  Par^ 
tridge,  the  elder,  Vouclue.  lOh 

1 1.  Recovery  permitted  to  pass  where  the 
warrant  of  attorney  did  not  state  in  what 
plea  of  land  it  was  intended  to  operate, 
it  being  evident  from  the  caption  for 
what  purpose  the  attorneys  were  appoint- 
ed. Alexander,Tenant  i  Palmer  ana  others. 
Demandants ;  House  and  Mary  Stacy, 
Vouchees,  164 

12.  Recovery  allowed  to  pass,  where  the 
warrant  of  attorney  wds  *'put  in  the 
place  of  A,  B,  in  a  plea  of  land,"  the 
words  **  to  gain  or  lose"  being  omitted 
in  the  warrant  of  attorney.    Lees,  Dt* 
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mtmdanif  Randall,  Tenant  t  GrimtM  and\ 
others,  Voudttea,  164| 

•3.  The  court  will  nol  direct  its  officer  tu 
pass  a  recovery  where  there  is  a  mistake 
m  the  form  of  the  warrant  of  attorney. 
Baxter,  Tenant  ;  Bowker,  Demandant  / 
Sivinfen,  Vutiehee,  167 

li.  Nor  will  it  permit  the  same  mistake  to 
be  rectified  by  amending  the  warrant -of 
attorney.  167 

15.  Recovery  amended  by  deed  to  lead  the 
uses,  by  inserting  the  name  of  the  parish 
of  A,,  where  the  recovery  was  of  lands 
in  the  parishes  of  B.  and  C,  or  any  ad- 
joining town,  A»  being  contiguous  to  B. 
and  C.  Baxter,  Demandant ;  Baxter,  Te- 
nant; HawkinM   and  Browne,   Vouchees. 

191 

16.  Return  day  of  the  writ  in  a  recovery, 
returnable  in  the  last  term  amended,  and 
the  recovery  allowed  to  pass,  as  of  the 
present  term.  Bruin,  Demandant  /  Bli- 
tard.  Tenants  Miller,  Vouchee.  197 

17.  Praecipe  directed  to  the  vouchee, 
amended  by  inserting  the  name  of  the 
tenant.  Dawson,  Demandant  g  Stacker,  Te- 
nant;  Brooke,  Vouchee.  *       226 

18.  Recovery  amended  by  inserting  an 
alias  name,  where  the  names  in  the  deed 
and  the  recovery  differed.  ScUly,  De- 
fnandant ;  Smith,  Ttnant ;  Barnard,  Vou- 
chee. 244 

19.  Recovery  amended  by  adding  the  name 
of  a  parish  (the  name  having  been  im- 
properly spelled,)  on  affidavit  that  the 
vouchee  was  seised  of  land  in  the  parish 
proposed  to  be  substituted,  and  that  it 
was  intended  to  suffer  a  recovery  of  all 
the  vouchee*s  lands  in  the  county  in 
which  the  proposed  parish  was  situate ; 
but  the  court  would  not  allow  the  name 
originally  inserted  to  be  expunged,  as 
the  affidavit  did  not  state  that  there  was 
no  such  parish,  or  that  the  vouchee  had 
no  lands  in  such  parish.  Sikes^  Demand- 
ant; Ktiowles,  Tenant;  Lord  Gahoay, 
Voudiee.  262 

20.  A  recovery  of  1729,  amended  by  add- 
ing premises  which  were  comprised  in 
the  deed  to  lead  the  uses,  but  for  which 
the  king's  silver  had  not  been  paid. 
White,  Demandant  ;  Bicknell,  Tenant  ; 
Papillon,  Vouchee.  308 

21.  Recovery  amended  by  substituting  the 
words  ♦'advowsou  of  the  church"  for  the 
word  "  rectory."  Coore,  Demandant  : 
Spragg,  Tenant:  Blackburn  and  Vfife^ 
Vouchees.  333 

22.  The  court  refused  to  pass  a  fine  where 
the  Christian  name  of  one  of  the  parties 
was  written  on  an  erasure  in  the  ac- 
knowledgment which  was  taken  abroad, 
there  being  no  affidavit  describing  in 
what  stage  of  the  proceding  the  altera- 
tion was  made.  G,  Douglass  and  Ann 
his  Wife,  Conusors,  334 

13.  Fine  amended  by  inserting  the  words 


**  one-fourth  part,**  in  conformity  with  the 
dedimus  and  deed  to  lead  the  uses.  WU- 
mot,  Bart,  Plaintiff.'  Joseph  Clarke  and 
Elizabeth  his  Wife,  Deforciants.  335 

24.  Fine,  the  date  of  which  was  not  sworn 
to,  but  which  had  been  rejected  by  the 
officers  as  out  of  time,  suffered  to  pass 
on  affidavit  that,  after  the  due  taking  of 
the  acknowledgments,  the  papers  had 
been  laid  aside  and  forgotten  in  the  office 
of  the  attorney,  one  of  the  deforciants, 
and  that  all  the  parties  were  alive.  lAd- 
better.  Plaintiff:  Barton  mid  Wife  and 
others.  Deforciants.  438 

25.  Fine,  ot  TVinity  term,  1814,  not  suffered 
to  pass,  all  the  parties  being  alive,  there 
being  no  affidavit  stating  that  the  papers 
were  mislaid,  or  assigning  other  reason 
for  the  delay.  Inglis,  Plaintiff:  Heatd, 
Deforciant.  442 

26.  Demandant's  name  changed  in  a  reco- 
very, without  affidavit  of  intention  or 
identity  of  the  party  or  premises.  Bird, 
Demandant:  Quitter,  Tenant:  Tindal, 
Vouchee,  556 

27.  A  rent  charge,  payable  to  a  feme  covert 
for  her  life,  was  sold  for  a  valuable  con- 
sideration by  herself  and  her  husband, 
who  received  the  purchase  money,  and 
both  executed  a  deed  of  conveyance. 
The  husband  was  separated  from  the 
wife,  who  was  ignorant  where  he  was  to 
be  found,  although  she  had  made  diligent 
search  for  him.  On  application  that  the 
wife  might  be  allowed  to  levy  a  fine  of 
the  rent  charge  without  her  husband,  the 
court  refused  to  interfere.  Ex  parte  St, 
George.  590 

28.  The  court  will  not  alter  that  which  is 
the  deed  of  the  party.  Therefore,  where 
the  vouchee  in  a  recovery  had  signed  his 
name  to  the  deed  to  make  a  tenant  to  the 
prsBcipe,  the  court  refused  to  amend  by 
allowing  the  insertion  of  an  additional 
baptismal  name.  Shaw,  Demandant  : 
Spenee,  Tenant:  Hunt,  Vouchee,  645 

29.  The  court  will  not  amend  a  recovery 
by  adding  to  the  description  where  the 
description  is  already  sufficient  to  pass 
the  lands.  Howman,  Demandant :  Orch- 
ard, Tenant;  Barney,  Vouchee.  683 

30.  Fine  amended  by  substituting  the  name 
of  a  parish  written  on  an  erasure  in  the 
deed  to  lead  the  uses,  for  the  name  of 
another  parish,  on  an  affidavit  stating 
that  it  was  by  mistake,  and  that  the  sut^ 
stituted  name  had  been  written  on  the 
erasure  in  the  deed  previous  to  its  exe- 
cution. Clennell,  Plaintiff:  Storer,  De» 
foreiant,  692 

FIRE. 
See  WAKBHotjaBXAV. 

FISHERY. 
See  ErinBircB,  3.    Plbadivo,  7,    Pbac- 

TICB|  U. 


432 


INDEX. 


FRAUD  AND  DECEIT. 
8te  AwAEB,  3.    Fbaudulsst  A«ti»irxxsT. 

FRAUDS  (STATUTE  OF.) 
See  OuAftAHTSv,  3. 

FRAUDULENT  ASSIGNMENT. 

And  §ee  Exscvtiov. 

An  for  good  consideration,  assisnied  his  in- 
terest in  a  farm,  and  his  cattle  and  im- 
plements of  husbandry,  then  in  the  pos- 
session of  the  sheriff,  under  a  writ  of 
fieri  faeiat  at  the  suit  of  C,  and  the  pro- 
perty was  liberated  by  the  sheriff  on  his 
taking  secority  from  B.  B.,  after  the  as- 
signment, managed  the  property,  but  A, 
continued  in  possession.  On  the  pro- 
perty being  afterwards  taken  in  execn- 
tion  at  the  snit  of  />.  .•  Held,  that  it  was 
protected  by  the  assignment  to  B.  Je- 
zeph  V.  Ingram  638 

FREIGHT. 

ilfu/ «ee  IirsuBAUci,  3.    Ijikv,2,3.    Pliad- 

iira,  10. 

1.  A  ship  freighted  with  timber,  dec.  by  the 
agents  of  the  defendants  at  DanfzUt  and 
consigned  to  their  house  in  London,  was, 
on  her  arrival,  and  aAer  part  of  the 
canEo  had  been  delivered,  seized  by  the 
revenue  officers  on  suspicion  that  she 
was  not  Pnumian  built.  The  Treasury, 
on  petition,  ordered  the  ship  to  be  re- 
stored, on  conditioned  that  the  cargo 
should  be  exported,  and  on  payment  of 
a  sum  as  a  satisfaction  to  the  seizing 
officers.  This  sum  the  master  (plaintiff) 
paid,  and  the  defendants  accepted  and 
exported  the  cargo :  Held,  that  this  con- 
duct of  the  master  sufficiently  showed 
the  voyage  to  be  illegal,  and  that  he  had 
admitted  such  illegality  so  as  to  preclude 
him  from  recovering  the  freighu  Blanek 
y.  Solijf  and  another,  89 

t.  P.  was  the  owner  of  a  ship  which  took 
in  a  cargo  at  Caleuita,  to  be  carried 
thence  to  Si,  Petentburgh,  where  P.  re- 
sided. This  cargo  was  purchased  on 
account  of  P,  by  £.,  his  supercargo  and 
agent,  but  the  house  of  F.  F.  and  Co.  of 
Caieutta,  advanced  26,000/.  towards  (he 
purchase  thereof  and  of  the  cargo  of  an- 
other ship  belonging  to  P,,  and,  for  their 
security,  bills  of  lading  of  the  first  men- 
tioned cargo  were  signed  by  the  captain, 
as  shipped  by  F.  F.  and  Co.  on  account 
of  P.,  to  be  delivered  at  Sf.  Petertburgh, 
to  the  order  of  F.  F.  and  Co.,  or  their  as« 
signs.  Tb^  words,  **  be  or  they  paying 
freight,"  which,  in  the  bills  of  lading, 
immediately  followed  the  direction  for 
lelivenug  to  the  order  of  F.  F.  and  Co. 
were  struck  out  These  bills  were  deli- 
vered to  F.  F.  and  Co.,  and  indorsed  and 


transmitted  by  them  to  the  dcfendanu, 
their  correspondents  in  London,  Before 
the  ship  sailed  from  Caletiita,  a  memf»^ 
randum  for  charter  was  entered  into  be- 
tween E.  and  the  captain  whereby  it  was 
agreed  that  the  ship  should  be  despatched 
with  a  complete  cargo,  should  proceed  to 
Si,  Peienburght  and  there  deliver  Che 
same  to  the  order  of  the  freighter  on  pay- 
ment of  freight  at  a  speci6ed  rate.  The 
ship,  in  the  course  of  her  voyage,  was 
lost,  but  there  was  a  salvage  of  part  of 
the  cargo,  which  was  sold  with  the  as- 
sent of  the  captain,  and  produced  the  net 
sum  of  13,300/1  In  Aprii,  1816,  the  de- 
fendants, as  holders  of  the  bills  of  lading, 
applied  for  the  proceeds  of  the  salvage, 
but  the  plaintiffs  had  put  a  stop  thereon  ou 
the  part  of  F.,  and  the  captain,  as  agent 
of  Fh  claimed  a  lien  thereupon  for  pro 
rata  freight  On  the  12th  of  July,  1816.  the 
memorandum  for  charter  not  being  then 
forthcoming,  and  the  defendants  being 
then  in  possession  of  the  bills  of  lading, 
by  letter  to  the  plaintiffs,  agreed  that  (in 
consideration  of  the  plaintiffs  handing  to 
the  defendants  the  captain's  order  in  the 
defendants*  favor  for  the  proceeds  of  the 
cargo  of  his  late  ship,  and  a  letter  from 
the  plaintiffs  to  those  who  had  sold  the 
cargo,  withdrawing  any  claim  on  account 
of  F.,)  the  defendants  would  hold  them- 
selves accountable  for  the  plaintiffs,  as 
the  agents  of  F.,  for  whatever  might  ap- 
pear to  be  due  for  the  pro  rata  freight, 
according  to  the  charter  party  entered 
into  at  Cclcuiia  between  E.  and  the  cap- 
tain. The  plaintiffs  performed  their  p&rt 
of  the  agreement,  and  the  defendants,  in 
consequence,  received  the  proceeds  of 
the  salvage,  but  refuse  to  pay  the  pro 
rata  freight :  Held,  that  the  plaintiffs 
were  entitled  to  recover  in  aatumpsit  on 
the  agreement  of  July,  1816,  the  amount 
of  pro  rata  freight.  Thornton  and  othen 
V.  rairUe^  Bonham,  and  othen,  354 


6. 

GENERAL  BALANCE. 
iSiee  Lizv,  1.    Mutual  CniniT. 

GRANT. 
See  Caowy  Gkaitt. 

GAURANTEE. 

!•  The  plaintiffs  declared  that,  in  conside- 
ration that  they  would  lend  to  &  and  Co. 
6000/.,  the  defendant  promised  to  be  an- 
swerable for  the  same;  that  they  did 
lend  the  said  sum,  whereby  the  defend- 
ant became  liable.  The  form  of  the 
guarantee  was,  that  the  defendant  woold 
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be  answerable  to  the  extent  of  5000il  for 
the  ase  of  the  house  of  S.  and  Co.  At  the 
time  this  was  given,  ^  and  Co.  were  in- 
debted to  the  plaintiffs  in  a  considerable 
sum  of  money,  for  which  the  plaintiff:* 
held  a  promissory  note,  drawn  by  S,  and 
Co.,  and  other  bills,  as  a  security.  On 
receiving  the  guarantee,  the  plaintrffs 
cancelled  the  note,  and  delivered  up  the 
bills  which  they  held.  5.  and  Co.  then 
delivered  those  bills  back  again  to  the 
plaintiffs,  together  with  a  new  promissory 
note,  but  no  money  passed :  ,Ueld«  that 
the  guarantee  only  contemplated  future 
loans,  and  that  the  transaction  did  not 
amount  to  a  loan  of  money  so  as  to 
charge  the  defendant.  O/^ti,  Bari,^  and 
othsn,  V.  HerUL  208 

S.  The  plaintiff  having  shipped  goods  to 
IL  &'.,  refused  to  deliver  the  bill  of  lading 
to  him  without  a  guarantee,  upon  which 
the  defendant  enclosed  a  bill,  accepted 
by  K.  5m  in  a  letter  to  the  defendant,  in 
which  be  staled  that  i2.  &,  having  ac- 
cepted the  bill,  he  gave  his  guarantee  for 
the  due  payment  of  it  in  case  it  should 
be  dishonored :  Held,  that  the  considera- 
tion was  sufficiently  expressed  upon  the 
guarantee.    Boehmv.  CampbdL        679 


HABEAS  CORPUS. 
8u  pLBADiiro,  13.    Practzcx,  7. 

HORSES. 
See  PosT-Hoasi  Dutt. 


INFANT. 

And  see  pARTSsasatp,  I. 

If  an  infant  pays  money  with  his  own 
hands  without  a  valuable  consideration, 
he  cannot  get  it  back  again.  Therefore, 
where  an  infant  paid  money  to  A.  as  a 
premium  fur  a  lease,  and  enjoyed  the 
same  for  a  short  period  during  his  in- 
fancy, but  avoided  it  after  he  became  of 
age,  and  quitted  the  premises :  Held,  that 
he  could  not  recover  the  sum  so  paid,  in 
an  action  against  A.  for  money  bad  and 
received.    Holmes  v.  Biogg,  609 

INSOLVENT  DEBTOR. 

And  see  Pikbs  Airn  RBoovsaiss,  Paiorica 
or  Pabsixo,  10. 

1.  A  prisoner,  under  an  attachment  fur 
contempt  for  nonpayment  of  costs  pur- 
suant to  an  award,  may  be  brought  up  at 
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the  suit  of  the  prosecutor,  in  order  to 
make  him  deliver  in  a  schedule  of  hi^ 
effects,  under  the  compulsory  clause  in 
Stat.  32  G,  2.  e,  28.  The  court  considered 
the  33  G.  3.  e.  5.,  as  incorporated  with 
the  32  G.  2.  Tke  King  v.  Curwen,  apri- 
suner.  67 

2.  The  Stat.  16  (r.  2.  e,  17.,  for  the  relief  of 
insolvent  debtors,  (after  enacting  that  the 
estate  of  the  insolvent  should  vest  in  the 
clerk  of  the  peace,  who  should,  under 
certain  restrictions,  appoint  an  assignee 
or  assignees  for  the  benefit  of  creditors,) 
directed  such  assignee  or  assignees  tc» 
render  such  overplus,  if  any  should  be, 
Ytheir  own  debts  and  charges  first  de* 
ducted,)  to  the  prisoner,  his  executors  or 
administrators;  and  also  provided,  that 
it  should  be  lawful  for  the  judges  of  the 
courts  of  K.  B.,  C.  P.,  aud  Excheq»er^or 
any  two  of  them,  from  time  lo  time,  upon 
the  petition  of  any  creditor  of  sueh  pri- 
soner, complaining  of  any  fraud,  mis- 
management, or  other  aaiibebavior  of  all 
or  any  of  the  assignees,  upon  hearing 
the  parties  concerned,  to  give  such  di- 
rections therein,  either  for  the  removal 
of  such  assignee  or  assignees,  and  the 
appointing  any  new  assignee  or  assignees 
in  their  places*  or  for  the  prudent,  just, 
or  equitable  management,  or  distribution 
of  the  estate  and  effects  for  the  benefit 
of  the  respective  creditors,  as  the  said 
courts  or  judges  respectively  should 
think  fit;  and,  in  the  case  of  such  r* 
moval,  and  appointment  of  a  new  ai 
stgnee  or  assignees,  the  act  directed  thsi 
the  iKolvent*s  estate  should  be  divested 
out  of  such  removed  assignee  or  as- 
signees, and  should  be  vested  in  and  de- 
livered over  to  the  new  assignee  or  av 
signees  in  the  same  manner,  and  for  the 
samre  ends  ^and  purposes  as  the  same 
were  l>efore  vested  in  the  original  as- 
signee or  assignees.  Under  this  act  an 
assignee  was  appointed  to  dispose  of  the 
estate  and  effects  of  an  insolvent,  who 
took  the  benefit  of  the  aot  in  the  year 
wherein  it  was  passed.  This  assignee  was 
removed,  and  another  appoiftted,  under  a 
rule  of  court  of  C,  P. ;  and  a  succession 
of  removaU  and  new  appointments  took 
place  under  C.  P.  roles,  until  in  1779,  A^ 
was  made  assignee  of  the  insolvent's 
estates  under  a  rule  of  conrt  of  C.  P., 
obtained  possession  of  the  insolvent's 
estate,  disposed  of  some  parts  of  it,  and 
died  without  distributing  the  same,  or 
giving  any  account  thereof,  leaving  B., 
his  heir  and  representative,  him  surviv- 
ing. The  personal  representative  of  the 
insolvent  (who  had  been  d^ad  for  some 
years)  applied  to  this  court  for  a  rule, 
calling  on  B.  to  show  cause  why  a  new 
assignee  should  not  be  appointed;  and 
why  an  account  should  nut  be  taken  be- 
fore the  prothonotary  of  all  sums  of 
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money  received  by  A,  in  his  lifetime,  or 
by  B. since  A*s  decease, belonging  to  the 
insolvent's  estate.  The  court  rejected 
the  application  on  account  of  the  unrea- 
sonable length  of  time  which  had  been 
su/Tered  to  elapse  before  it  was  made. 
Ex  parte  HeathJUldj  in  the  matter  of  Tre- 
mile  Croat.  403 

INSURANCE. 
And  tee  Lux. 

I  The  defendant  B.,  with  other  underwri- 
ters, subscribed,  in  Auguat,  181 4,  a  policy 
on  hides.  The  ship  was  captured,  and 
the  plaintiffs  abandoned  to  the  underwri- 
ters, and  claimed  a  total  loss.  Shortly 
afterwards,  the  ship  was  recaptured,  and 
all  the  underwriters,  in  Octuber,  1814, 
adjusted  a  salvage  loss,  deducting  short 
interest,  to  SAL  18».  3d.  per  cent.,  save  the 
defendant,  who,  in  February ^  1815,  in- 
dorsed on  the  policy  as  follows:  ** Ad- 
justed 83^  per  ^eni*  on  account,  upon  my 
Mubscription  to  this  policy,  until  the  ac- 
count of  the  proceeds  of  the  goods  in- 
sured can  be  made  up,  when  a  final  loss 
is  to  be  paid  to  the  same  amount  as  by 
the  other  underwriters;  and,  if  the  same 
exceed  ZZL  per  cent.^  Mr.  B.  to  pay  the  ex- 
cess; if  short,  Mr.  //.  (the  insured)  to 
return  the  difference :"  Held,  in  astump- 
tit  on  this  policy,  that  this  was  a  condi- 
tional, not  an  absolute  adjustment;  and 
that  the  plaintiffs,  not  having  proved 
their  compliance  with  the  conditions, 
were  not  entitled  to  recover.  Garnmon 
v.  Beverley,  }  19 

2.  The  captain  of  a  vessel  in  due  course 
of  his  voyage,  put  into  port  for  the  pur- 
pose of  repairing  damage,  and  while  the 
repairs  were  proceeding  was  absent,  and 
continued  absent  for  a  much  longer  time 
than  was  necessary  to  finish  the  repairs ; 
and,  during  his  absence,  procured  forged 
papers.  He  afterwards  returned  to  the 
vessel,  and  instead  of  proceeding  on  the 
voyage,  carried  the  vessel  to  a  foreign 
port  On  the  trial  of  the  cause  the  jury 
found  that  the  act  of  barratry  was  com- 
mitted during  the  absence  of  the  captain, 
while  the  vessel  was  repairing:  Held, 
that  the  verdict  was  right.  Roseoux  v. 
Cornon*  684 

8.  An  insurance  was  efiTected  on  the  freight 
of  a  ship,  and  on  the  cargo  from  Quebec 
to  London,  The  ship  sailed  from  Quebec, 
and  on  her  voyage  sprung  a  leak,  and  in 
that  state  was  run  aground  on  a  reef  of 
rocks,  and  was  in  imminent  danger  of 
being  carried  away  and  destroyed.  The 
captain,  by  the  advice  of  a  surveyor  and 
of  an  agent  for  the  owners,  who  was  also 
a  part  owner  liimself,  sold  the  vessel 
whilst  in  this  dangerous  situation.  The 
ship  was  afterwards  saved  by  the  pur- 
chasers, and  repaired,  and  brought  a 


cargo  to  London,  The  jury  found  that 
in  effecting  the  sale,  the  master  had  acted 
fairly  for  the  benefit  of  all  concerned.  In 
an  action  by  the  assured  against  the  un- 
derwriters on  freight  for  a  total  loss,  it 
was  held,  that  the  captain  was  justified 
in  making  such  sale,  and  that  an  aban- 
donment of  the  freight  was  not  neces- 
sary. Idle  and  othert  v.  The  Royal  Ex- 
ehtmge  Aaturanee  Company.  755 

INTEREST. 
And  tee  AvcTiosrssa.    Bankkuptct,  9. 

COYZSAIKT,  3. 

Interest  allowed,  on  affirmance  of  a  judg- 
ment, for  the  balance  due  from  a  banker 
on  account  of  money  deposited  with  him 
(it  being  the  custom  of  the  bank  to  al- 
low interest,)  but  at  the  rate  only  which 
the  bank  were  accustomed  to  allow.  Ikin 
v.  Bradley,  350 

INTERLINEATION. 
See  WAERAarT  or  Attqrszt^  3. 


J. 

JUDGE'S  ORDER. 
See  Practice,  25. 

JURORS. 
See  Pkacticb,  1. 

JUSTICE  OF  THE  PEACE, 
fee  CovBXAVT,  4. 


LABORERS  (STATUTE  OF.) 
See  RsPLBviv. 

LANDLORD  AND  TENANT. 

And  tee  Awakd,  5.  Bakkhuptct,  6.  Co- 
venant, 1.  4.  7.  Distress,  3^  4,  5. 
Ejectxent.    Pleadiito,  18. 

1.  After  verdict  in  ejectment  against  a 
tenant  for  not  quitting  pursuant  to  noticct 
a  subsequent  distress  by  the  landlord,  for 
rent  due  after  the  verdict,  does  not  waive 
the  notice  to  quit.  Nor  is  it  any  ground 
for  setting  aside  the  verdict,  or  staying 
execution.  Doe  on  demite  of  Htdmet  v. 
Darby,  clerk.  538 

3.  The  lessee  of  two  farms  agreed  with  A. 
that  he  should  have  them  during  the 
leases  for  the  same,  A,  to  remain  tenant 
to  the  lessee  daring  the  leases ;  and  at 


INDEX. 
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(he  leaving  of  the  farms  A.  was  to  he 
paid  for  the  fallows  and  dung.  A,  took 
possession,  and  paid  one  year's  rent 
growing  due  after  the  date  of  the  agree- 
ment to  the  lessee,  who  afterwards  dis- 
trained for  rent  in  arrear :  Held,  that  this 
distress  could  not  be  supported,  as  the 
agreement  operated  as  an  absolute  as- 
signment of  all  the  lessee's  interest  in 
the  farms.    Parmenter  v.  WMer»       693 

LEASE. 
iSS^e  Bakkruftct,  5,  6.    Laitoloiid  ahd 

TKSfAJfT,  2. 

LEAVE  AND  LICENCE. 
See  Plbadiho,  1.  18. 

LIBEL. 
See  Etidb^tce,  1. 

LIEN. 
And  see  Award,  2. 

1.  The  plainti^,  resident  abroad,  ordered 
A^  his  correspondent  here,  to  effect  an 
insurance  on  his  account.  A.  was  in 
the  habit  of  employing  the  defendant  as 
his  broker,  to  effect  insurances  on  his 
own  account  and  for  his  correspondents 
abroad,  and  instructed  him  to  effect  this 
insurance,  but  did  not  mention  the  plain- 
tiff's name.  The  plaintiff  paid  the 
amount  of  the  premiums,  280^  to  A. ; 
but  that  fact  was  not  known  to  the  de- 
fendant at  the  time  of  effecting  the  insu- 
rance. A.  was  indebted  to  the  defend- 
ant in  21,000/L,  including  the  amount  of 
the  premiums,  and  in  the  coarse  of  the 
next  year  paid  the  defendant  33,000/.,  but 
incurred  further  debts,  so  as  always, 
throughout  the  year,  to  leave  a  balance 
in  favor  of  the  defendant  to  a  greater 
amount  than  the  sum  due  for  the  pre- 
miums. The  defendant  received  885/. 
from  the  underwriters,  on  the  loss,  and 
passed  the  same  lo  ui's  account:  Held, 
that  the  defendant  had  no  general  lien, 
and  that  the  particular  lien  was  dis- 
charged, as  the  defendant  must  be  consi- 
dered as  having  been  paid  the  amount  of 
the  premiums.  If  a  broker  having  a  lien 
on  a  policy  part  with  it,  his  lien  revives 
on  repossession.    Levy  v.  Bernard*     149 

3  The  defendant,  as  owner  of  a  vessel, 
covenanted  by  charter  party  with  A^  as 
freighter  to  take  on  board  a  cargo  in  the 
Brazikf  and  deliver  the  same  in  Engbtnd, 
A,  covenanted  to  put  the  cargo  on  board, 
and  pay  freight  at  a  certain  rate  per  ton ; 
part  in  money  on  the  arrival  of  the  ves- 
sel, and  the  remainder  by  bills  at  two 
months  after  the  delivery  of  the  cargo. 
The  owner  bound  the  vessel  and  her 
freight,  and  the  freighter  bound  the 
cargo*  for  the  due  performance  of  their 
respective  covenant&.    Pan  of  the  cargo 


was  shipped  for  ii.,  and  part  for  other 
consignees*  The  defendant  delivered 
the  goods  to  the  other  consignees,  on 
payment  of  the  freight,  at  a  less  rate 
than  that  contracted  for  by  the  charter 
party;  but  refused  to  deliver  to  the  plain- 
tiffs the  goods  consigned  to  A^  which  hs 
had  assigned  to  them,  wiUiont  their  pay- 
ing the  whole  of  the  freight  due  under 
the  terms  of  the  charter  party:  Held, 
that  the  defendant  was  justified  in  de- 
taining the  goods  of  the  plaintiffs  tintil 
payment  of  the  freight  stipulated  for  by 
the  charter  party,  as  the  aelivery  of  the 
goods  and  the  payment  of  the  freight 
were  to  be  considered  as  concomitant 
acts.     TtUe  and  oihera  v.  Meek,  280 

3.  The  owner  of  a  vessel  covenanted  by-- 
charter  party  to  let  the  vessel  on  freight, 
and  to  deliver  the  cargo  in  good  condi- 
tion; and  the  freighters  covenanted  to 
pay  the  freight  on  delivery  of  the  cargo, 
part  in  money,  and  the  remainder  by 
bills  at  four  months:  Held,  that  the 
owner  might  detain  the  cargo  until  pay- 
ment of  the  freight,  the  delivery  of  the 
cargo  and  payment  of  the  freight  being 
concomitant  acts.  Yaiet  and  iuhern,  Af..^ 
tigneett  4^.  of  Aahton  and  others^  bank- 
rupUt  V.  Raiiion,  293.  And  see  YaUs  v. 
MtynelL  302 

4.  The  defendants,  on  the  Iftth  October,  as 
brokers  of  M^  purchased,  by  his  advice, 
and  on  bis  account,  goods  of  Z).  and  Co., 
and  agreed  with  them  that  the  goods 
should  remain  on  the  premises  of  the 
latter  for  one  month  rent  free;  and  that  id., 
after  that  tim6,  should  pay  for  the  room 
they  should  occupy,  until  their  removal. 
The  invoice  was  made  out  to  Af.  From 
the  7th  to  the  1 1th  November  the  defend- 
ants shipped  part  of  the  goods  by  order 
of  in.,  who  directed  that  the  residue 
should  be  left  on  the  premises  of  D.  and 
Co.  till  further  orders  from  him.  The 
defendants  soon  aflerwai;ds  were  re- 
quested by  J9.  and  Co.  to  remove  the  re- 
sidue of  the  goods,  but  the  defendant  did 
not  then  comply  with  that  request.  A 
docket  was  struck  against  M,  on  the 
ex\i  December  i  and  on  the  9th  and  10th 
of  that  month  the  defendants,  without 
any  order  from  JIf.,  removed  part  of  the 
residue  to  their  own  premises.  On  the 
10th  a  commission  of  bankrupt  issued 
against  M» :  the  court  held  that  the  de- 
fendants had  no  possession  on  whch  to 
found  their  claim,  as  brokers,  to  a  lien 
on  the  goods  so  purchased.  Tayhr^  As* 
wignee  tf  M*Miehaeli  a  bankrupt^  v.  Robin^ 
won  ana  another,  648 


M 


MANOR. 
iSbeFiHi. 


4d8 


INDEX. 


MARRIAGE. 
A  marriage  between  two  Britiak  subjects 
solemnized  by  a  Catholic  priest  at  MadrdB 
according  to  the  rites  of  the  Catholic 
church,  followed  by  cohabitation,  but 
without  the  licence  of  the  goremor, 
which  it  had  been  uniformly  the  custom 
to  obtain,  is  valid.    LoUmt  v.  Tuadale, 

830 

MASTER  AND  SERVANT. 
See.  EviDEircB,  7. 

MEMORANDA. 
Pages,  188.  528.  028.  669.  803. 

MONEY  COUNTS. 

And  see  Practice,  24. 

An  action  cannot  be  supported  upon  the 
common  money  counts  against  one  of 
the  makers  of  a  promissory  note,  who 
signed  it  as  a  nurety  only  for  the  other 
maker.     Welk  v.  Girlatg,  737 

MONEY  HAD  AND  RECEIVED. 
And  He  Isvavt. 

1.  An  action  for  money  had  and  received 
cannot  be  maintained  against  a  church- 
warden to  recover  back  dues,  which, 
previous  to  the  commencement  of  the 
action,  had  been  paid  over  to  the  trea* 
surer  of  the  trustees  of  a  chapel.  Hore^ 
faU  V.  Handley.  136 

2.  The  trustees  under  a  marriage  settle- 
ment of  stock,  the  dividends  of  which 
they  covenanted  to  permit  the  bankrupt 
to  receive  for  his  life,  executed,  after  his 
bankruptcy,  a  power  of  attorney  loA,  to 
receive  the  same.  A,  received  the  divi- 
dends, and  paid  them  over  to  the  wife  of 
the  bankrupt,  save  one  sum,which  he  paid 
to  one  of  the  trustees :  Held,  that  the  as- 
signees might  recover  the  amount  of  such 
dividends  from  the  trustees,  in  an  action 
for  money  bad  and  received.  Alkn^  At* 
»ignee  of  Prior,  a  bankrupt^  v.  Impeti  and 
another.  263 

3.  The  plaintiff  executed  an  indenture  of 
apprenticeship,  (to  which  was  appended 
a  printed  notice  for  the  insertion  of  the 
premium,  &c.  under  stat  6  G,  8.  e.  46,) 
by  igrhieh  she  bound  her  son  apprentice 
to  Uie  defendant,  and  she  paid  a  pre- 
mium. The  indenture  did  not  contain 
any  statement  respecting  the  premium, 
and  was  not  stamped.  The  indentare 
being  void  for  want  of  such  statement, 
and  not  having  been  stamped  within 
time :  Held,  that  the  plaintiff  was  not  an 
innocent  party,  and  that  she  could  not 
recover  the  apprentice  fee  from  the  de- 
fendant, though  paid  without  considera- 
tion, the  indenture  being  void.  Siokee, 
Widow  V.  TufUehen.  492 


4.  The  plaintiff  assigned  his  ship  to  the 
defendant  as  a  security  for  the  repayment 
of  money ;  but  on  the  register  it  appeared 
to  be  an  absolute  assign  menu  The  de- 
fendant sold  the  ship,  and  told  the  plain- 
tiff that  he  had  received  the  purchase 
money,  and  would  account  with  him  for 
the  balance  of  the  proceeds  of  the  sale. 
In  an  action  upon  the  money  counts,  the 
court  held,  that  the  plaintiff  was  entitled 
to  recover  this  balance,  the  acknowledg- 
ment being  sufficient  to  support  the  ac- 
tion.   PrmUing  v.  Hammond,  688 

MONEY  PAID. 
And  see  Istfast.    WABsaoussMAir. 

1.  The  defendant  contracted  to  transfer 
stock  on  a  certain  day  to  the  plaintiff, 
but  failed  to  perform  bis  contract;  upon 
which  the  plaintiff  bought  the  stock, 
and  to  recover  the  consequent  loss  sus- 
tained by  him,  brought  an  action  against 
the  defendant  for  money  paid:  Held, that 
such  action  was  not  maintainable,  as  the 
plaintiff  should  have  declared  specially 
on  the  contract    Ligkffoot  v.  Creed,  268 

2.  A,  mortgaged  an  estate,  his  sole  pro- 
perty, to  C,  by  an  indenture  in  which  B, 
joined  A,  in  chaining  an  estate,  their 
joint  property,  as  a  further  securi^ ;  and 
A,  and  B.  gave  their  joint  bond  for  pay* 
ment  of  the  sum  advanced.  A.  after- 
wards, by  deed,  to  which  B.  was  no  party* 
sold  the  estate,  his  sole  property,  to  D», 
who  covenanted  with  A,  to  pay  C,  the 
sum  advanced  on  mortgage  to  A,,  ami 
to  indemnify  A.  and  B,  from  the  payment 
of  It.  B,  was  called  on  by  C  for  pay- 
ment of  the  principal  and  interest  of  the 
money  lent  on  mortgage,  which  B,  ac« 
cordingly  paid:  Held,  that  B.  was  not 
entitled  to  recover  this  sum  from  D.  in 
an  action  against  him  for  money  paid  to 
bis  use.    IUeJu4d  Crafts  V.  TVHIon,    865 

MUTUAL  CREDIT. 
And  see  8pxgific  ArpaopaiATiov. 

1.  ii.,  previous  to  his  bankruptcy,  deposited 
a  bill  of  exchange  with  A,  for  the  spe- 
cific purpose  of  raising  money  thereon, 
and  B,  advanced  money  on  the  bill : 
Held,  that  the  assignees  of  A.  were  en- 
titled to  recover  from  B,  the  amount  of 
the  bill  in  an  action  of  trover,  they  hav- 
ing tendered  to  B,  the  money  advanced 
by  him,  though  a  general  balance  re- 
mained due  from  the  bankrupt  to  J3.  .- 
and  that  this  did  not  form  a  case  of 
mutual  credit  within  the  stat.  6  G.  2.  e.  20. 
JKey  and  others.  Assignees  of  Rohiason  and 
another,  v.  FUni,  21 

2.  A,  drew  a  bill  on  B,  for  400iL,  which  B., 
who  was  not  then  indebted  to  A,,  ac- 
cepted. B,  afterwards  became  indebted 
to  il.  in  286^  lU.  9d^  and  then  drew  on 
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him  for  163^  8«.  9cL,  the  balance  of  the 
400/^  and  his  last  hill  was  sold  to  C.  for 
its  fall  valne,  to  be  paid  for  on  a  certain 
day.  On  that  day  B.  committed  an  act 
of  bankruptcy,  and  requested  C.  to  keep 
the  bill  at  the  disposal  of  A,  till  B,  had 
paid  the  bill  for  400/L,  as  be  was  not  en- 
titled to  the  money  until  the  bill  for  400A 
was  paid.  Three  days  al^er  the  bank- 
ruptcy, iL,  ignorant  of 4hat  fact,  accepted 
the  bill,  and  afterwards  paid  the  money 
to  C  on  an  agreement  that  he  should  re- 
sist any  claim  of  the  assignees.  The 
bill  for  400/.  at  this  time  remained  over 
due  and  unpaid  in  the  hands  of  A.  $  and 
B,  was  indebted  to  him  in  more  than  the 
amount  of  the  bill  in  question :  Held, 
that  the  assignees  of  B.  could  not  recover 
against  C,  he  being  in  the  same  situa- 
tion as  j4.,  who  had  a  larger  claim  against 
the  estate  of  B^  this  being  considered  a 
case  of  mutual  credit  between  A,  and  the 
bankrupts.  Sheldon  and  oiher»,  Amgnees 
of  the  iittuie  and  fffecU  of  De  Bocfte  and 
o/hert,  V.  RothMhiUL  156 

9.  Trover  for  cloths  deposited  by  the  bank- 
rupt previously  to  his  bankruptcy  with 
the  defendant,  a  fuller,  for  the  purpose 
of  being  dressed :  Held,  that  the  defend- 
ant was  not  entitled  to  detain  them  for 
his  general  balance  for  such  work  done 
by  him  for  the  bankrupt  previously  to 
his  bankruptcy;  for  that  there  was  no 
mutual  credit  within  stat.  5  G.  2.  c  80. 
«.  98.  Bote  and  oUurt,  Anignees  of  Smart 
V.  Hart.  499 


N. 

NAVIGABLE  STREAM. 
iSee  Sxwyis. 

NE  EXEAT  REGNO,  WRIT  OF. 

On  the  dissolution  of  partnership  between 
B,  and  C,  C.  filed  his  bill  in  equity 
against  B,  for  an  account.  A.  admitted 
that  he  owed  a  balance  to  the  house  of 
B.  and  C,  and  was  made  a  defendant  in 
the  suit  in  equity.  C  applied  to  the 
court  of  Chancery  for  a  writ  of  ne  exeat 
regno  against  A,  for  a  much  larger  sura 
than  that  admitted,  alleging  that  to  be  the 
balance  due  to  the  house  of  B»  and  C. 
The  court  granted  the  writ  for  the  smaller 
sum  only ;  and  A,  was,  accordingly,  held 
to  bail  for  the  smaller  sum,  which  he 
paid  into  court.  B.  became  bankrupt. 
The  assignees  of  B.  C  being  one  of 
them,  arrested  A.  for  the  larger  sum. 
The  court  of  C.  P.  refused  to  discharge 
A.  out  of  custody,  on  the  ground  that  this 
case  did  not  come  within  the  principle 
nemo  debet  bis  vexari  pro  eadcm  causa, 

2 


Musgraoe  and  otKer$,  Auigneea  of  Moaee 
Medex  v.  laa/ac  Medex,  24 

NEGLIGENCE.. 

See  CA&aisB. 

NEW  TRIAL. 
See  pRACTicx,  13. 

NOTICE. 


And  au  Bakkrcptct,  2,  3.  12. 
15.  24,  26,  2e. 


Fractzcx* 


NOTICE  TO  PRODUCE. 
See  EviDEirGS,  6. 

NOTICE  TO  QUIT. 
Su  EjxcTxsirT.  Landlord  avd  TsarAirr,  I. 

O. 

OUTLAWRY. 
Su  Pragticx,  12.  16.  23. 

OVERSEERS. 
See  PLSADixe,  20. 

P. 

PARISH. 
See  Plsadiito,  16. 


And 


PARTNERSHIP. 

BAirKBurrcT,  4.    EvinxircE,  2. 
ExsAT  Rkovo,  Wbit  or. 


Nb 


Plaintiff,  an  infant,  entered  into  partnership 
with  an  adult  The  partners  took  a  lease 
of  premises  from  the  defendant,  for  the 
purpose  of  carrying  on  their  trade ;  the 
premium  for  which  lease  was  paid  fur, 
half  by  the  infant  in  cash,  and  the  other 
half  by  bills  drawn  by  the  defendant  and 
accepted  by  the  plaintiff,  in  the  joint 
names  of  himself  and  partner.  The  in- 
fant, the  day  after  he  became  of  age,  dis- 
solved the  partnership ;  and  four  months 
after  such  dissolution,  the  defendant  sued 
the  adult  partner  alone  on  one  of  the 
bills,  accepted  a  surrender  of  the  lease 
from  him,  abandoned  his  action,  and  de- 
stroyed the  other  bills:  Held,  that  these 
facts  ought  to  have  been  left  to  the  jury 
to  determine  whether  the  defendant  had 
not  dispensed  with  formal  notice  and  dis- 
affirmance of  the  contract,  and  that  the 
plaintiff  had  been  improperly  nonsuited. 
Holmee  v.  Blogg.  35 
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INDEX. 


PATENT. 


I 


A  patent  had  been  obtained  for  « the  inven- 
tion of  certain  improvements  in  the 
smelting  and  working  of  iron ;"  and  the 
patentee,  in  his  specification,  declared, 
that  his  improvements  consisted  in  cer- 
tain processes  thereinaAer  set  forth,  by 
which  the  iron  contained  in  slags  or  cin- 
ders, produced  from  the  several  furnaces, 
was,  by  smelting,  brought  into  the  state 
of  bar  iron,  (whether  all  the  sorts  of  the 
said  slags,  or  any  of  them,  were  mixed 
together  and  used,  or  whether  all  the  sorts 
of  the  said  slags,  or  any  one  or  more  of 
them,  were  compounded  with  iron  stones 
or  iron  ores,  or  with  both  of  them;  whe- 
ther all  the  said  several  compounds  were 
used  together,  or  whether  only  one  or 
more  of  them  were  used,)  and  further, 
in  the  use  and  applicatioa  of  lime  to 
iron  subsequently  to  the  operation  of  the 
blast  furnace,  whereby  that  quality  in 
iron  called  **  cold  short"  was  prevented. 
The  patentee  then  declared,  that  in  the 
smelting  he  used  a  mixture  of  lime  and 
mine  rubbish,  and  stated  their  propor- 
tions, and  also  the  various  processes, 
compounds,  and  proportions  used  in  the 
different  furnaces  in  the  smelting  and 
working;  and  further  declared  that  he 
had  discovered  that  the  addition  of  lime 
or  limestone,  or  other  substances  consist- 
ing chiedy  of  lime,  and  free,  or  nearly 
free,  from  any  ingredient  known  to  be 
hurtful  to  the  quality  of  iron,  would  suf- 
ficiently prevent  or  remedy  that  quality 
in  iron  called  co/(t/«Aor/,  and  would  render 
such  iron  more  tough  when  cold. 

On  the  trial  of  an  action  for  the  in- 
fringement of  this  patent,  it  appeared 
that  iron  had  before  been  extracted  from 
slags,  that  it  had  been  previously  disco- 
vered, and  even  published,  that  the  ap- 
plication of  lime  would  prevent  the 
quality  called  eoid  ahort,  thai  such  appli- 
cation had  been  used  for  that  purpose  in 
an  extensive  iron  work  for  a  series  of 
years  previous  to  the  date  of  the  patent; 
and  that  the  defendants  had  not  worked 
according  to  the  processes,  compounds, 
and  proportions  described  in  the  specifi- 
cation, for  that  they  frequently  varied  the 
proportions,  and,  in  one  instance,  omitted 
one  of  the  ingredients  altogether,  with 
f  an  equally  successful  result:  Held,  by 
'  three  judges,  Gibba,  C.  J.,  abaeniCt  that 
there  had  been  no  infringement,  and  that 
the  patent  was  void,  the  invention  claim- 
ed not  beiug  new.  Hill  v.  Thompaon  and 
Forman,  375 

PAYMENT. 
See  BAVKRvrrcT,  13. 

PETrnONING  CREDITOR'S  DEBT. 
See  Ba^tkhuptct,  9. 


PLEADING. 

And  aee  Awako,  5.  BAirK&UFrcT.  Bilk 
OF  ExcHAiros,  1.    Coy  BK Asrr,  5,  6.     Di- 

LAP  10 ATI O vs.     MoiTLT  HAD  AND  KECBIVSD. 
MuiTBT    PAID.     PUACTICK,  3.     TrKSPASS,  8. 

Warkaitt  op  Attorbt,  2.     Work  akd 
Laror. 

1.  To  debt  on  bond  conditioned,  that  the 
defendant  should  not  open  a  shop  within 
a  certain  distance  of  premises  demised 
to  him  by  the  plaintifif,  the  defendant 
pleaded  the  leave  and  licence  of  the 
plaintiff:  Held,  that  such  plea  was  bad, 
on  general  demurrer.    Seiiera  v.  Bickfird, 

31 

3.  The  defendant  purchased  a  lease  hold 
estate  of  the  plaintiffs  at  a  public  auc- 
tion, subject  to  certain  conditions  of  sale, 
which  were,  **  that  the  purchaser  should 
immediately  pay  down  a  deposit  in  part 
of  the  purchase  money,  and  sign  an 
agreement  for  payment  of  the  remainder 
within  twenty-eight  days  from  the  day  of 
sale,  when  possession  should  be  girea 
of  the  part  in  hand;  and  that  the  pur* 
chaser  should  have  proper  conveyances 
and  assignments  of  the  leases,  without 
requiring  the  lessor's  title,  on  payment 
of  the  remainder  of  the  purchase  mo- 
ney." Aaaumpait  was  brought  by  the 
vendor  against  the  purchaser  for  the 
nonperformance  of  the  conditions  on  his 
part.  After  a  verdict  for  the  plaintiffs, 
on  a  motion  of  arrest  of  judgment,  on 
the  ground  that  the  plaintiffs  had  not  set 
out  their  title  or  tendered  the  convey- 
ances to  the  defendant,  it  was  held,  that 
the  plaintiffs  were  not  bound  to  set  out 
their  title ;  and  that  allegations,  that  they 
were  ready  and  willing  to  convey,  and  that 
they  were  ready  and  willing,  and  actually 
offered  to  convey,  were  equivalent  to  a 
performance  of  the  conditions  on  their 
parts.    Ferri/  and  another  v.  Wiiliama,  62 

3.  The  plaintiffs  declared  that  they  agreed 
to  sell,  and  that  the  defendants  agreed  to 
buy  certain  goods  and  merchandises,  to 
wit :  328  chests  and  30  half  chests  of 
oranges  and  lemons,  at  and  for  a  certain 
specified  price,  also  laid  under  a  mdeiieetm 
The  contract  proved  was  for  308  chests 
and  30  half  chests  of  China  oranges,  and 
20  chests  of  lemons,  without  specifying 
price :  Held,  that  there  was  no  variance, 
the  price  and  quantity  being  laid  under  a 
videueet,  Criapin  and  another  v.  Wiiiiam* 
aon.  107 

4.  A.  and  B.  being  assignees  under  one 
commission  of  bankruptcy,  and  C.  being 
assignee  under  two  other  commissions, 
cannot  sue  jointly;  but  the  declaration 
should  state  what  their  respective  inter- 
ests are.  Bay  and  othera,  Aungntea  of 
Brown  and  othera,  bankrupta,  v.  Suvia  and 
othera.  134 

5.  In  avowing,  as  executor  or  administrai* 
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tor  under  the  stat.  of  9%  Hen,  8.  e.  37. «.  U 
it  is  not  necessary  for  the  defendant  to 
state  for  what  term  the  tenant  held  the 
premises.  Qusere,  whether  the  statute 
32  Hen.  8.  c,  37.,  applies  to  rents  arising 
out  of  terms  for  years  1  Meriion  v.  GU- 
bee.  169 

6.  In  an  action  on  a  recognizance  of  hail, 
taken  before  a  commissioner  in  the  conn- 
try,  the  venue  was  laid  in  Middieeex,  and 
the  declaration  slated  that  the  defendant 
of  Ai,  in  the  county  of  B.,  came  before  C, 
.then  and  there  being  a  commissioner,' 
^.,  for  B,,  and  then  and  there  before 
such  commissioner  became  bail:  Held, 

.  that  this  was  a  sufficient  averment  that 
.  bail  was  taken  in  B^,  so  as  to  give  C. 
authority  to  take  it ;  that  such  averment 
being  made  without  a  venue,  ]^et  the 
county  in  the  margin  would  help;  and 
that  the  action  might  be  well  brought  in 
MiddUseXf  where  the  recognizance  was 
filed.    Hartley  v.  Hodgson,  171 

7.  A  common  of  fishery  is  not  correctly 
described  by  alleging  it  to  be  a  common 
fishery.    Beneit  y,  Coalar.  183 

8.  Breach  of  covenant  assigned  that  the 
defendant,  to  wit,  on,  &c.,  and  on  divers, 
to  wit,  nineteen  other  days  between  that 
day,  &c.,  did,  &c.  Plea,  that  the  defend- 
ant did  not  on  the  eeverai  day  a  in  the  de- 
claration mentioned,  &c. :  Held,  on  spe- 
cial demurer,  that  the  plea  was  bad,  as 
it  took  an  immaterial  traverse,  and  tied 
the  plaintiff  down  to  prove  breaches  on 
all  the  particular  days  mentioned  in  the 
declaration.  The  Corporation  of  Arundel 
v.  Bowman.  190 

9.  The  declaration  stated  that  A.  was  in- 
debted to  the  plaintiff  in  a  certain  sum, 
to  witf  i6L  ]3«.  6dL,  being  the  balance  of 
a  certain  larger  sum,  and  that  in  consi- 
deration that  the  plaintiff  would  forbear 
to  sue  A»t  the  defendant  undertook  to  ac- 
cept a  bill  for  the  said  balance  of  26/1 13jr. 
6a.  The  actual  balance  due  was  only 
26/./  Held,  that  although  the  sum  in  the 
statement  of  the  contract  was  not  laid 
under  a  videlicet,  yet,  as  it  referred  to  the 
inducement  where  the  sum  was  laid 
under  a  videlicet^  and  as  the  substance  of 
the  contract  was  to  pay  the  balance  doe, 
there  was  no  variance.  Bray  v.  Free^ 
man.  197 

10>  By  charier  party  the  defendant  cove- 
vanied  to  pay  freight  for  a  cargo,  at  a 
certain  rate  per  ton,  freight  meaeurement. 
To  an  action  of  covenant  for  nonpa}'- 
ment  of  freight,  he  pleaded,  ^«/,  that  by 
the  usage  of  the  particular  trade  an  ac- 
count must  be  produced  to  the  freighter 
by  the  owner,  before  he  could  demand 
payment  of  the  freight,  and  that  no  such 
account  was  delivered;  and, «eco/u%, that 
It  was  the  duty  of  the  plaintiff  to  deliver 
a  freight  measurement,  and  that  he  had 
not  done  so:  Held,  on  demurrer,  that 


these  pleas  were  bad,  as  the  usage  so 
pleaded  would  create  a  new  condition, 
and  vary  the  terms  of  the  original  con* 
tract.     Gibbon  v.  Young,  254 

1 1.  A  declaration  in  atmimpnt  stated  in  the 
first  count  that  the  plaintiffs  were  pos- 
sessed of  lands  for  the  residue  of  three 
terms,  which  respectively  commenced  on 
the  16th  February,  1785;  that  they  put 
them  up  to  auction,  subject  to  a  condi- 
tion that  the  purchaser  should  take  the 
stock  in  trade  at  a  valuation;  that  the 
defendant  purchased  the  same,  and  that 
the  stock  was  valued  at  a  sum  specified. 
Breach,  nonpayment  of  that  sum.  The 
second  count  was  for  lands  bargained 
and  sold,  and  counts  for  goods  sold  and 
delivered ;  and  the  money  counts  were 
added.  The  leases  under  which  the 
plaintiffs  derived  title,  were  dated  on 
the  day  laid,  habendum  from  the  day  of 
their  date;  and  the  valuation  proved, 
afler  slating  the  prices  of  each  artiqie  of 
stock,  was  indorsed  with  a  memorandum, 
that  certain  pans  were  valued  as  sound, 
but  should  any  of  them  prove  broke'n 
the  first  time  of  boiling,  an  allowance 
was  to  be  made  thereon,  and  with  that 
condition  the  stock  was  appraised  at  a 
certain  sum,  (the  same  as  that  laid  in 
the  declaration:)  Held,  that  the  state- 
ment of  the  day  of  commencement  of 
the  terms  was  immaterial ;  and  that  the 
valuation  might  be.  considered  a3  abeo* 
lute,  as  there  was  no  proof  of  the  pans 
being,  broken  at  the  time  mentioned. 
"Welch  and  another,  Assignees  of  KiUhaw, 
a  bankrupt,  v.  Fisher,  338 

12*  In  replevin,  the  first  cognizance  averred 
a  custom  within  a  manor  for  the  court 
leet  to  make  a  regulations  touching  the 
commons,  and  the  stocking  thereof,  and 
to  order  that,  on  breach,  such  penalty 
should  be  paid  by  the  offender  as  to  the 
jurors  should  seem  meet;  and  a  further 
custom  that,  on  refusal  to  pay,  a  distress 
might  be  taken ;  it  then  averred  an  order 
of  a  court  leet,  that  no  person  should 
keep  on  the  commons,  any  steers  after 
two  years  old,  on  the  penalty  of  20f.  a 
head,  and  justified  taking  the  cattle,  as 
being  steers  more  than  two  years  old. 
and  being  in  the  common  damage  fea- 
sant. The  second  cognizance  justified 
taking  the  cattle  damage  feasant  in  the 
locus  in  quo,  as  the  soil  and  freehold  of 
the  lord.  The  plaintiff  pleaded  to  the 
first  cognizance,  that  the  cattle,  at  the 
time  when,  &c.,  were  less  than  two  years 
old,  on  which  the  defendant  joined  issue ; 
and  for  plea  to  the  second  cognizance, 
the  plaintiff  prescribed  for  common  ap- 
purtenant over  the  locus  in  ouo,  for  such 
cattle  as  should  be  permittea  by  the  bye- 
laws  of  the  manor,  and  averred  the  like 
bye-law  as  in  the  first  cognizance,  and 
that  after  the  bye-law,  and  before  the 
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tiiiie  when,  &e^  he  put  his  cattle,  being 
steers  less  than  two  years  old,  on  the 
common,  and  they  remained  therein  feed- 
ing until,  dtc.  The  defendant  replied 
that  the  cattle,  at  the  time  when,  &c., 
were  not  less  than  two  years  old,  on 
which  issue  was  joined :  Held,  that  the 
first  cognizance  was  bad,  because  it  did 
not  aver  any  demand  and  refusal  to  pay 
the  penalty  before  the  distress  taken,  and 
that  the  plaintiff,  therefore,  was  entitled 
to  judgment  non  obttante  vertdieto^  on  the 
first  issue. 

Held,  also,  that  the  plea  in  bar  to  the 
second  cognizance  was  bad,  because  it 
did  not  aver  the  age  of  the  cattle  at  the 
time  of  the  distress  taken,  and  that  the 
immaterial  issue  joined  on  that  plea 
could  not  aid  the  imperfection  thereof. 

Held,  also,  that  no  repleader  was  to  be 
awarded  to  the  plaintiff*  as  to  the  second 
issue.     Clean  y,  Stevens*  413 

13.  In  an  action  of  debt  for  an  escape 
against  the  warden  of  the  FUett  the  bill 
alleged  that  the  prisoner  was  brought  to 
the  bar  of  C.  P.  by  futbeas  corpus ;  and 
that  thereupon  the  prisoner  was  by  that 
court  recommitted  to  the  prison  in  execu- 
cution,  <*  as  by  the  said  commitment  more 
fully  and  at  large  appears."  Special  de- 
murrer, assigning  for  cause  the  omission 
of  the  averment  that  the  commitment 
was  of  record.  The  court  relying  on  the 
case  of  Turner  v.  Ei/Us,  (3  B.  &  P,  460.,) 
gave  judgment  for  the  plaintiff*;  but,  on 
the  distinction  between  that  case  and  the 
present,  being  subsequently  pointed  out, 
namely,  that  in  'Dsmer  v.  Et/test  the  ob- 
jection was  made  aAer  verdict,  whereas, 
here  the  defect  was  pointed  out  by  de- 
murrer, the  court  revoked  their  judg- 
ment, but  allowed  the  plaintiff*  to  amend 
on  payment  of  costs. 

Semble,  therefore,  that  on  special  de- 
murrer, the  omission  of  such  averment 
is  fatal.     Barns  y,  Ei/iea.  612 

14.  The  declaration  stated  that  the  defend- 
ant undertook  that  he  would  procure  his 
co-trustee  to  join  with  him  in  transferring 
or  causing  to  be  transferred,  and  that  the 
defendant  and  his  co-trnstee  should  ac- 
cordingly transfer  certain  stock,  standing 
in  their  joint  names,  and  breuch.  The 
proof  in  support  of  the  declaration  was, 
that  the  defendant  directed  his  bankers 
to  sell  the  stock,  who  accordingly  sold 

I  the  same,  by  their  broker,  to  the  plaintiff* 
for  time,  and  informed  the  defendant 
thereof  in  a  letter,  enclosing  the  power 
of  attorney;  that  the  defendant,  by  let- 
ter, acknowledged  the  receipt  of  it,  and 
wrote  that  he  had  signed  the  power, 
and  had  forwarded  it  immediately  to 
his  co-trustee ;  that  the  stock  not  being 
transferred  at  the  day  appointed,  the  de- 
fendant in  subsequent  letters  to  his 
bankers,  treated  the  loss  as  one  which 


must  be  borne  either  by  himself,  or 
the  cestui  que  trust,  and  acquitted  the 
bankers  of  doing  wrong  in  makin?  the 
sale.  The  plaintiff* was  nonsuited:  Held, 
that  the  contract  was  a  mere  conditional 
contract  by  the  defendant  to  concur  with 
his  co-trustee  in  the  sale,  and  that  the 
nonsuit  was  well  directed.  Leyton  v. 
Sneyd.  632 

16.  Under  an  averment  that  one  of  ihe 
links  of  a  warranted  chain  cable  broke, 
and  that  thereby  the  chain  cable  and  an 
anchor  to  which  it  was  attached,  were 
wholly  lost,  it  is  sufficient  to  prove  that 
a  link  of  the  chain  cable  being  broken, 
the  pilot,  for  the  preservation  of  the  ship 
and  crew,  slipped  the  cable,  and  that  the 
anchor  and  chain  cable  were  thereby 
lost 

Held,  also,  that  under  the  warranty  of 
the  cable,  the  plaintiffs  might,  in  addition 
to  the  value  of  the  cable,  recover  the 
ralue  of  the  lost  anchor,  to  which  the 
insufficient  cable  was  attached.  Barrtt- 
daUe  and  others  v.  Brunion  and  others.  635 

16.  Where,  in  an  action  on  the  case  for  an 
excessive  distress,  the  premises  were 
averred  to  be  in  the  parish  of  St.  George 
the  Martyr,  BloomMbury ;  and  the  proof 
was,  that  the  premises  were  in  the  parish 
of  St,  George,  Bloomstmry,  the  variance 
was  held  to  be  fatal.    Harris  v.  Cook.  539 

17*  The  acceptor  of  an  accommodation 
bill,  drawn  by  the  defendants  before 
bankruptcy,  declared  against  them  spe- 
cially after  their  bankruptcy  for  not  pm- 
viding  him  with  funds  to  pay  the  bill 
when  due ;  whereby  he  had  been  forced 
to  pay  the  costs  of  an  action,  and  give  a 
eognomt  for  the  amount  of  the  bill,  and 
had  been  obliged  to  sell  an  estate  in  order 
to  raise  money  for  the  payment  of  the 
same.  The  defendants  pleaded  their  cer- 
tificate. The  court  of  C.  P.  held  this  a 
good  bar  under  stat.  A9G.S.e.  121.  s.  8. ; 
and  the  court  of  K.  B.  afterwards  affirmed 
the  judgment.  Vansandau  y.  Corsbie  and 
another.  550 

18.  Plaintiff  lessee  of  a  farm,  covenanted 
with  the  defendant,  his  lessor,  to  fetch 
and  bring  all  such  materials  as  should 
at  any  time  during  the  continuance  of 
the  term  be  wanted  in  erecting  a  thrash- 
ing mill;  which  mill  the  defendant  co- 
venanted with  the  plaintiff*  to  erect  dur- 
ing the  continuance  of  the  term,  for  the 
use  of  the  lessee  and  the  occupiers  of  an 
adjoining  farm.  The  defendant  pleaded, 
first,  that  within  a  reasonable  time  from 
the  date  of  the  indenture,  and  during  the 
continuance  of  the  term,  he  began  to 
provide  the  necessary  materials  for  enffk- 
ing  the  mill,  and  whilst  he  was  so  doio^,, 
the  plaintiff*  desired  him  not  to  erect  the^ 
same,  but  to  refrain  from  so  doing  until 
he  should  be  requested  by  the  plaintiflT; 
and,  lastly,  a  plea  of  leave  and  licence 
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daring  the  term:  Held,  on  special  de- 
marrer,  that  both  these  pleas  were  baJ. 
CardwetU  v.  ifuii/.  596 

1 9.  The  coart  refused  to  grant  a  new  trial 
in  an  action  of  trespass,  on  the  ground 
of  a  variance  between  the  fiMi*  pritu  re- 
cord and  the  issue  delivered;  the  mis- 
take being  in  the  issne,  and  the  record 
agreeing  with  the  declaration.  Jbraen  v. 
Taiham.  634 

20.  Under  the  54  G.  3.  c  170.  «.  8..  an  ac- 
tion on  a  bond,  given  to  the  overseers  to 
indemnify  the  parish  against  the  expense 
of  an  illegitimate  child,  must  be  brought 
in  the  names  of  the  oirerseers  in  office 
at  the  time  of  commencing  the  action, 
though  they  may  not  be  the  overseers  to 
whom  the  bond  was  given.  Addey  and 
antdhtr  v.  WooUty  and  another.  691 

8K  If  an  assignee  convert  the  lands  as- 
signed to  him  into  pleasure  grounds,  and 
erect  buildings  on  them,  he  cannot  re- 
cover the  value  of  the  improvements  in 
an  action  upon  a  covenant  for  quiet  en- 
joyment, unless  he  state  the  special 
damage  in  his  declaration  specifically. 
Quasre.  Whether,  if  so  stated,  he  could 
recover  ?    Ltwu  v.  CampbeiL  715 

PLEME  ADMINI8TRAV1T. 
See  Costs,  1. 

POLICY, 
See  IsrsuaAircE,  1.    Liev.    Taovn,  2. 

POOR'S  RATE. 

SU  DlSTBSSS,  1,  3* 

POST-HORSE  DUTY. 

The  defendant  being  licensed  to  let  post- 
horses,  agreed  with  the  proprietors  of  a 
country  weekly  newspaper,  to  convey 
the  same  on  Friday  in  every  week  from 
N.  S.  to  L.,  where  ne  delivered  the  same 
for  a  weekly  payment.  The  paper  was 
conveyed  by  the  defendant  or  his  boy, 
generally  on  horseback,  and  sometimes 
in  a  one  horse  chaise ;  and  the  defend- 
ant was  in  the  habit  at  such  times  of  car- 
rying parcels  for  hire  from  iV.  S,  to  L. 
Sometimes  he  carried  a  passenger ;  but 
in  that  case  he  paid  the  post-horse  duty. 
In  an  action  of  aasumpeit  by  the  farmer 
of  the  post-horse  duties,  for  duties  al- 
leged tu  have  been  incurred  by  him  in 
executing  this  contract,  the  court  held, 
that  there  was  no  letting  to  hire  for  the 
purpose  of  travelling  to  bring  the  de- 
fendant within  the  liability  created  by 
stats.  25  G.  3.  c.  51.,  or  44  G,  3.  c.  98.  sch. 
B.  Dowee  v.  Everard,  653 

POWER. 
And  tee  Caowx  Ghakt,  2.    Dsviss,  2. 
1.  Lands  were  settled  subject  to  a  power 
Vol.  IV.— 56 


of  sale  in  trustees,  with  the  consent  of 
the  tenant  for  life.  A  recovery  was  af- 
terwards suifered,  in  which  the  tenant  in 
tail  under  the  settlement  was  vouched, 
and  by  the  recovery  deed  it  was  agreed, 
that  the  recovery  should  enure  in  confir- 
mation of  the  estates  created  by  the  set- 
tlement which  were  antecedent  to  the 
estate  tail,  and  in  confirmation  of  the 
powers  annexed  to  those  estates  and  sub- 
ject thereto.  To  such  uses  as  the  tenant 
for  life  and  tenant  in  tail  should  appoint. 
The  tenant  for  life  and  tenant  in  tail  af- 
terwards exercised  their  power  of  ap- 
pointment, and  the  trustees  concurred 
with  them  in  a  conveyance, of  the  land*'-, 
and  they  thereby  created  new  powers  of 
sale :  Held,  that  the  power  of  sale  in  the 
original  settlement  was  not  destroyed. 
Bifer  V.  HaWfax.  845 

2.  Where  trustees  are  authorised  to  give 
receipts  for  the  purchase  money  of  land 
directed  to  be  sold,  and  such  purchase 
money  is  directed  to  be  laid  out  in  the 
purchase  of  other  lands,  to  be  settled  in 
the  same  manner  as  the  lands  sold ;  a 
purchaser  having  paid  the  purchase 
money  bonajide  to  the  trustees,  and  hav- 
ing taken  their  receipt,  cannot  be  affected 
by  any  misapplication  of  the  money  by 
them.    Ibid, 

PRACTICR 
And  Me  ATTAcaxsirT.    BANKitrprcT,   11. 

COVBITAVT,  S.-     DlsrRTlfOAS.      FiNBR    ANO 

Recotbbiks.  PaACTicK  OF  Passiks,  In- 
80LVB1TT  Dbbtoh.  Imtkrkst.  LAKDLOnO 
Attn  TsffASTT.    pLBAUi^fe.     PnisoirEa. 

1.  AAer  trial,  an  affidavit,  tending  to  im- 
peach a  verdict  by  stating  corrupt  mo- 
tives in  one  of  the  jurors,  cannot  be  re- 
ceived. Hindu  V.  Birch  and  Heygaie^ 
Sheriff  of  Middlesex.  2G 

2.  A,  sued  out  a  eix.  iro.  against  B.,  who, 
having  put  in  bail,  became  bankrupt  and 
obtained  his  certificate ;  A,,  in  about  two 
months  afterwards,  signed  an  agreement 
to  accept  a  composition  from  B.,  provided 
all  his  creditors  would  accept  the  same ; 
a  few  days  after  the  signature  of  the 
agreement  by  A.,  execution  was  levied 
by  him  on  B.'s  bail :  Held,  that  the  ea,  no. 
against  the  principal,  and  all  the  pro- 
ceedings against  the  bail,  must  be  set 
aside ;  but  that,  as  the  bail  had  so  lon^ 
delayed  their  application,  they  could  only 
be  relieved  on  payment  of  costs.  Thaeke- 
ray  and  oihen  v.  Turner.  28 

3.  A  declaration  was  delivered  on  the  e.s- 
soign  day  of  Hilary  term,  and  an  impar- 
lance to  Eagfer  term  was  obtained  by  the 
defendant.  In  that  term  a  rule  to  plead 
was  given,  but  no  demand  of  plea  was 
made.  The  plaintifi*  having,  in  Trtnity 
term,  signed  judgment  as  fur  want  of  a 
plea:  Held,  that  the  judgment  was  irre 
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gnlarly  signed,  that  all  the  proceedings 
lheret>n  must  be  set  aside,  and  all  further 
proceedings  be  stayed.  Harvey  v.  Gwd- 
ford,  33 

4.  Bail  permitted  to  jastify  at  the  riting  of 
the  court  before  the  last  day  of  the  term. 
Hftpper  and  another  v.  Jacobs.  56 

5.  The  coort  will  discharge  with  costs  a 
rule  obtained  on  affidavits  of  a  party, 
which  are  sworn  before  his  own  attorney 
in  the  cause.     Hopkmmn  r.  Buckley,    74 

6.  In  showing  cause  against  a  rule  for 
judgment  as  in  case  of  a  nonsuit,  an  affi- 
davit that  the  plainiiff*  did  not  proceed  to 
trial  according  to  notice,  in  consequence 
of  the  absence  of  a  material  witness, 
need  not  name  the  witness.  Jordan  v. 
Martin  and  W,fe.  104 

7.  The  defendant's  bail  in  error  ought  to 
have  justified  on  the  26th  November; 
but,  being  too  late,  the  court  permitted 
them  to  justify  on  the  27th.  A  habewi 
corpwif  returnable  on  the  27th,  had  issued 
to  the  warden  of  the  Fieet  to  bring  up  the 
body  of  the  defendant,  in  order  to  charge 
him  in  execution ;  but  the  court  held, 
that  the  operation  of  the  habeas  corpus 
was  suspended  by  their  permission ;  and, 
the  bail  having  justified  in  pursuance  of 
such  permission,  discharged  the  defend- 
ant.    Sparrow  v.  Sir  Wal/un  Lewes,     126 

8.  A  writ  was  served  at  eight  o*clock  on 
the  evening  of  the  day  on  which  it  was 
returnable;  and  notice,  dated  the  same 
day,  of  a  declaration  being  filed  condi* 
tionally  on  that  day,  was  given  on  the 
fallowing  morning :  Held,  that  there  was 
no  irregularity.    Walbancke  v,  Abbott.  127 

9.  SemblCf  that  the  court  will  permit  bail  to 
justify,  as  tenant  by  the  curtesy  of  lands 
III  the  Jsle  of  Mont  without  affidavit  or 
other  evidence  that  the  law  of  tenancy 
by  curtesy  prevails  there.  Tomsey  v. 
Napier.  148 

10.  The  court  will  not  grant  a  motion  for 
changing  the  venue  after  plea  pleaded. 
'J*he  plaintiff  may  retain  the  venue,  not- 
withstanding a  motion  to  change  it,  on 
undertaking  to  give  material  evidence 
arising  either  in  the  county  laid  or  in  a 
third  county.  Proof  of  letters  contain- 
ing the  promise  upon  which  the  action 
is  brought,  written  and  put  into  the  post 
office  in  the  third  county,  is  sufficient  to 
satisfy  such  undertaking.  Smith  v. 
Walker,  169 

11.  Where  in  an  action  of  trespass  to  a 
fishery,  the  jury  find  the  defendant  justi- 
fied on  one  issue,  and  state  the  right 
under  which  they  found  him  justified, 
such  a  finding  may  be  treated  as  a  spe- 
cial verdict.     Benett  V.  Costar.  183 

12.  A  capias  quare  clausum  fregU  issued 
against  A.  and  B,,  with  an  ae  etiatn  in 
debt,  upon  which  A.  was  arrested.  A 
special  original  in  debt,  a  capias,  alias, 
and  pturies,  and  writs  uf  exigent  issued 


against  both ;  there  was  a  supersedeas  as 
to  A.,  and  an  exigent  returned  that  A. 
was  outlawed  on  the  23d  Octobers  and 
on  the  26th  November,  a  declaration  in 
debt  was  delivered  against  A.  entitled  of 
Trinity  term,  averring  the  outlawry  of 
B.:  Held,  that  the  delivery  of  the  decla- 
ration was  regular,  but  that  as  it  was  en- 
titled previously  to  the  outlawry,  it  was 
wrong.  The  court,  however,  atlowed  it 
to  be  amended  on  payment  of  costs. 
Gent  and  another  v.  Abbott  and  MaUland. 

187 

13.  Where  a  verdict  was  found  against  a 
defendant,  and  a  material  witness  for 
him  arrived  for  him  on  the  next  day, 
the  court  refused  to  grant  a  rule  for  a 
new  trial,  because  no  application  had 
been  made  to  put  oflf  the  first  trial. 
Elmslie  v.  Wildman.  236 

14.  The  defendant  was  arrested,  upon  a 
capias  directed  to  the  sheriffs  of  London, 
which  issued  upon  an  office  copy  of  an 
affidavit  of  debt,  sworn  before  the  filacer 
for  Devon,  no  affidavit  having  been  made 
before  the  filacer  for  Londtm .-  Held,  that 
the  proceedings  were  regular,  and  the 
defendant  not  entitled  to  his  discharge. 
Anderson  v.  Hayman,  242 

15.  A  notice  by  mistake  to  a  defendant  to 
appear  on  a  day  which  has  past  is  aif 
irregularity,  for  which  the  court  will  set 
aside  the  proceedings.    Barrata  v.  Lre. 

253 

16.  A  capias  quare  clausum  fregit  issued 
against  A.  and  B.,  with  an  ac  etiam  in 
debt,  upon  which  A.  was  arrested.  A 
special  original  in  debt,  a  capias,  alias 
and  pluries,  and  writs  of  ex-gent,  issued 
against  both,  and  B.  was  outlawed  ou  the 
23d  October;  after  which  a  declaration 
in  debt  on  the  original  was  delivered 
against  A.  only,  entitled  of  Trinity  term : 
Held,  that  the  bail  were  not  entitled  to 
be  discharged  on  a  motion  for  that  pnr- 
pose,  upon  the  ground  of  a  variance  be- 
tween the  declaration  and  the  process, 
upon  which  the  defendant  was  arrested. 
Gent  and  another  v.  Abbott.  304 

17.  A  motion  in  arrest  of  judgment  must 
be  founded  on  the  nisi  prius  record, 
(which  must  be  taken  from  the  issue 
roll,)  and  not  on  apparent  error  in  the 
copy  of  the  declaration  delivered.  JVeti;- 
ball  V.  Adams.  335 

18.  A  commission  of  bankrupt  had  issued 
against  A.  in  1808,  under  which  he  did 
not  obtain  his  certificate.  Another  com- 
mission issued  against  him  in  1815, 
under  which  he  was  imprisoned,  and 
brought  his  action  in  K.  B.  against  the 
commissioners  for  that  imprisonment. 
At  the  trial,  being  unprepared  with  proof 
of  the  first  commission,  he  was  non- 
suited. He  then  brought  an  action  for 
the  same  cause  in  C.  P.,  which  court 
staid  the  proceedings  in  the  latter  action 
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till  the  rosts  of  the  former  should  be 
paid.     Crtxwley  v.  Impey,  407 

19.  \i  was  sworn  by  the  first  of  two  depo- 
nents that  he  went  to  the  Fleet  prison, 
where  the  defendant  was  then  in  cas- 
tody,  for  the  purpose  of  serving  him  with 
a  capioM  ad  ratpondendum,  and  that  hav- 
ing found  the  defendant  therein,  he  ten- 
dered to  him  a  copy  of  the  writ,  at  the 
same  time  showing  the  original  writ, 
and  explaining  to  the  defendant  the  in- 
tent of  the  service ;  but  that  the  defend- 
ant refused  to  take  the  copy,  and  walked 
away,  whereupon  the  deponent  followed 
him,  endeavoring  to  prevail  on  him  to 
take  the  copy,  but  the  defendant  refused, 
and  told  the  deponent,  if  he  did  not  leave 
him,  the  deponent  would  get  himself  in- 
sulted, whereupon  the  deponent,  fearing 
violence,  desisted. 

It  was  sworn  by  the  second  deponent 
that,  on  the  evening  of  the  same  day,  he 
went  to  the  Fleet  prison  for  the  purpose 
of  delivering  the  copy  of  the  writ  to  the 
defendant ;  that  he  went  into  the  deputy 
warden's  office,  and  informed  him  what 
had  passed  in  the  morning,  and  requested 
him  to  have  the  defendant  into  the  turn- 
key's lodge,  that  the  deponent  might  per- 
sonally deliver  the  copy  of  the  writ  to 
the  defendant,  and  show  him  the  ori- 
ginal :  that  the  defendant  was  called  by 
the  crier,  but  refused  to  see  any  body 
except  in  his  room ;  whereupon  the  de- 
ponent offered  to  go  there,  but  was  pre- 
vented by  the  deputy  warden,  who  said 
he  might  not  escape  with  his  life,  and 
that  the  prison  would  be  in  an  uproar; 
that  it  was  impossible  for  the  turnkeys  to 
protect  the  deponent,  but  that  if  the  de- 
ponent would  leave  the  copy  of  the  writ 
with  the  deputy  warden,  it  should  be 
given  to  the  defendant  on  the  following 
morning;  that  the  deponent  was  inform- 
ed, and  believed  that  the  defendant  was 
discharged  from  the  Fleet  two  days  aAer- 
wards;  that  be  had  made  frequent  at- 
tempts to  serve  him  at  his  dwelling 
house;  that  the  defendent  could  not  be 
found,  and  that  the  deponent  believed  he 
secreted  himself  to  avoid  the  service; 
and  that  the  deponent  had  been  informed 
by  Joseph  Fomkes,  one  of  the  turnkeys 
of  the  Fleet  prison,  that  he,  J,  F.,  did  de- 
liver to  the  said  defendant  personally,  in 
the  prison,  a  copy  of  the  said  writ: 
Held,  that  this  could  not  be  deemed  good 
service.  Pigeon^  Widow,  v.  Bruee  and 
Dobatm,  410 

20.  At  the  trial  of  a  cause,  a  verdict  was 
taken  for  the  plaintiff,  subject  to  a  case 
for  the  opinion  of  the  court  of  G.  P. 
The  case,  as  drawn  for  the  plaintiff,  was 
objected  to  by  the  defendant,  on  the 
ground  that  it  excluded  the  only  point 
intended  to  be  raised.  The  counsel  on 
both  sides  (not  of  the  degree  of  the  coif,} 


then  attended  before  the  judge  who  tried 
the  cause,  who,  aAer  hearing  them,  and 
referring  to  his  notes,  decided  that  the 
case,  as  it  stood,  was  correctly  drawn. 
The  defendant's  and  plaintiff*s  junior 
counsel  then  signed  the  case,  and  the 
plaintiff  obtained  a  serjeant*s  signature, 
and  handed  the  case  to  the  defendant's 
attorney  for  signature  in  like  manner, 
that  it  might  be  argued.  The  attorney 
having  refused,  on  the  ground  that  he 
should  compromise  the  question  which 
his  client  intended  to  try,  the  court  gave 
the  defendant  two  days  to  obtain  the 
proper  signatures,  and,  on  his  noncom- 
pliance, ordered  the  ptmtea  lo  be  delivered 
to  the  plaintiff.  Jackson  and  another  v. 
HalL  421 

21.  An  attorney,  before  whom,  as  a  com- 
missioner, an  affidavit  bad  been  sworn 
in  the  country,  had  been  the  legal  ad- 
viser of  one  of  the  deponents,  and  had, 
in  Limdon,Xo\A  the  party  really  interested 
in  the  cause  for  which  the  affidavit  was 
s worn,  that /le  intended  to  move  the  court 
in  that  cause,  in  which,  however,  he  was 
not  the  attorney.  The  court  held,  that 
this  formed  no  objection  to  the  affidavit, 
which  was  accordingly  received.  WUr 
liama  v.  John  Pearce  Hoekin,  and  Hannah 
Read.  435 

22.  The  court  will  not  interfere  to  relieve 
an  outlaw  in  a  summary  way,  unless  he 
appears,  or  will  forward  the  plaintiff's 
suit.  Therefore,  where  a  writ  of  eopuif 
ad  respondendum,  with  an  ae  etiam  on 
promises,  was  sued  out  by  the  plaintiffs 
against  A,,  resident,  and  B^  a  foreigner, 
not  resident  in  this  country,  whereupon 
A.  was  arrested,  and  put  in  bail,  and  an 
original  quare  clausum  f regit,  (through- 
out which  the  singular  pronoun  was 
used  instead  of  the  plural,)  giving  B.  no 
addition,  and  without  an  ae  etiam,  was 
sued  out  by  the  plaintiffs  against  A.  and 
B^  followed  by  writs  of  alia»,  pluries, 
exigent,  and  proclamation,  all  properly 
worded,  and  containing  clauses  of  ac 
etiam,  and  a  auperaedeas  was  sued  out 
against  B.,  who  was  thereupon  outlawed ; 
the  court  refused,  on  motion  by  B.,  to  re- 
verse or  set  aside  the  outlawry  for  irre- 
gularity, but  leA  him  to  his  writ  of  error. 
Solly  and  another  v.  Forbes  and  Ellas 
man,  b  1 6 

23.  A  friend  of  the  defendant  deposited 
with  the  sheriff  on  the  defendant's  arrest, 
a  sum  in  lieu  of  bail  under  stat.  43  G.  3. 
e.  46.  a,  2.  Bail  was  aAerwards  put  in, 
and  the  defendant,  who  had  become  a 
bankrupt  after  the  money  had  been  de- 
posited, surrendered  in  their  discharge. 
The  court  held  themselves  bound  by  the 
statute  to  order  the  repayment  of  the  de- 
posit to  the  defendant  Edelsten  and  an* 
other  V.  Adams,  f»57 

24.  AAer  a  rule  to  plead,  and  notice  of  tria*. 
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given,  the  court  refused  to  set  aside  the 
declaration  and  subsequent  proceedings 
for  irregularity,'  where  one  of  the  counts 
in  the  declaration  delivered  was  delivered 
on  unstamped  paper.  Brculev.Rieh.  691 
Held,  also,  that  there  was  nothing  in 
the  objection  that  money  counts  are 
partly  printed  and  partly  written.       691 

S6.  Where  notice  to  plead  is  given,  and, 
before  the  expiration  of  the  time  named 
in  the  notice,  a  judge's  order  for  further 
lime  to  plead  is  obtained,  such  time  is  to 
be  reckoned  from  the  expiration  of  the 
time  named  in  the  notice  to  plead,  and 
not  from  the  date  of  the  judge's  order. 
Aapinaiv.  Smith.  592 

26.  Where  the  declaration  filed  in  the  office 
before  the  defendant's  appearance,  was 
indorsed  as  filed  conditionally,  and  the 
notice  served  on  the  defendant  was  of  a 
declaration  generally,  the  court  refused 
to  set  aside  the  proceedings  for  irregula- 
rity.    Watkifu  V.  WooiUu,  644 

87.  An  affidavit,  intituled  A.  against  B. 
and  another^  is  bad;  for  the  defendants 
should  be  described  by  their  Christian 
names  and  surnames.  Doe,  on  the  cte- 
mite  of  Spencer  and  others,  v.  WatU  and 
another,  647 

88.  The  court  will  not  compel  the  attend- 
ance of  a  witness  before  the  prothono- 
tary,  to  enable  him  to  tax  a  bill  of  costs 
arising  in  this  court,  referred  to  him  for 
that  purpose  by  a  Master  in  Chancery. 
Protheroe  v.  Thomae,  670 

89.  Where  a  defendant  surrenders  in  dis- 
charge of  his  bail  in  the  vacation  aAer 
the  term  in  which  final  judgment  has 
been  signed,  that  term  is  reckoned  as  one 
of  the  two  terms  within  which  the  plain- 
tiff must  charge  him  in  execution.  Niet 
V.  Loveiaee.  674 

80.  The  court  refused  to  issue  a  distringas 
to  compel  an  appearance  on  an  affidavit 
stating  the  declarations  of  the  defend- 
ant's wife,  the  affidavit  being  insufficient 
without  them,  on  the  ground  that  the  de- 
fendant should  not  be  prejudiced  by  the 
declarations  of  his  wife.  France  v.  Ste- 
phens, 693 

8).  Hecurity  for  costs  cannot  be  required 
from  a  foreigner  in  the  habit  of  residing 
in  this  country  four  months  in  the  year. 
Durelt  V.  Matheson,  71 1 

88.  The  court  will  not  amend  a  rule  for  a 
new  trial  by  providing  that  the  action 
shall  not  abate  by  the  death  of  a  party, 
where  a  surety  has  previously  entered 
into  a  bond  for  payment  of  the  damages 
and  costs  of  the  second  trial.  Lopez  v. 
De  Tastet.  712 

3J.  Where  a  verdict  is  taken,  subject  to  an 
order  of  reference,  if  the  arbitrator  re- 
fuse to  make  his  award,  the  court  will 
not  allow  a  verdict  to  be  entered,  unless 
the  order  of  reference  be  made  a  rule  of 
court.    Kirkus  v.  Hodgson,  733 


34.  A  British  officer  serving  abroad  under 
a  foreign  power,  not  compellable  to  give 
security  for  costs.  (/Lawter  v.  Ma^ 
donald.  736 

86.  Security  for  costs  is  not  required  from 
a  person  while  in  this  country,  although 
usually  residing  abroad.  Anonymous.  737 

PRINCIPAL  AND  AGENT. 

See  AssuxmT.    Bill  or  Ezcbavok,  1,  3. 

TaevBm. 

PRINTER- 
See  WoBK  Aarn  Lavob. 

PRISONER. 

And  see  Ivsolvbitt  Debtor. 

The  court  will  not  change  the  custody  of  a 
prisoner  where  the  crown  is  concerned 
without  the  express  consent  of  its  offi- 
cers.   Leigh  V.  Sherry,  148 

PRIZE. 

1.  A,t  when  a  prize  was  taken  by  a  revenue 
cutter,  bore  the  commission  of  mate,  but 
was  acting  commander  on  board  under 
an  order  from  the  commissioners  of  cus* 
toms,  communicated  by  letter  to  the 
comptroller  and  collector  of  the  port  to 
which  the  cutter  belonged,  and  by  them 
communicated  by  letter  to  A,,  directing 
him  to  take  care  that  the  cutter  should 
be  kept  at  sea  under  his  command,  to  the 
end  that  the  service  might  not  suffer, 
until  another  wmmander  should  be  ap^ 
pointed,-  Held,  that  he  was  entitled  to 
the  commander's  share  under  the  king*s 
warrant,  referring  to  a  former  warrant, 
which  described  the  share  as  to  be  dis- 
tributed amongst  the  commanders,  offi- 
cers, and  crew  of  the  vessel  making  the 
capture,  as  a  reward  for  that  service;  al- 
though the  former  commander,  whose 
commission  as  such,  had  been  before 
withdrawn  and  cancelled  on  some  sup- 
posed misconduct,  and  who  had  conse- 
quently led  the  cutter,  was  afterwards 
i-estored,  and  a  new  commission  granted 
to  him,  bearing  the  date  cf  his  former 
commission,  viz*  a  date  anterior  to  the 
capture.     Taylor  v.  PUL  805 

2.  Held,  that  A.  was  not  entitled  to  the  full 
share  of  commander  without  deducting 
the  share  of  a  d^uted  mariner,  who  wa« 
on  board  at  the  time  of  the  capture,  b 
who,  at  the  time  of  A,*s  beginning  to  ac 
as  commander,  acted  as  mate,  and  was 
acting  as  such,  and  not  as  a  deputed 
mariner,  at  the  time  of  capture,  but  with- 
out any  commission  or  authority  to  act 
as  mate.    Jbid, 

PROMISSORY  NOTE. 
And  see  Mosxr  Couxts. 
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I.  Aaumpaii  on  a  promissory  note  payable 
tweire  months  aAer  date  to  the  defend- 
ant, and  indorsed  by  him  as  a  secarity 
for  the  debt  of  the  maker :  Held,  that  the 
defendant  was  entitled  to  notice  of  non- 
payment by  the  maker;  and,  that  evi- 
dence of  a  parol  agreement  at  the  time 
of  making  and  endorsing  the  note,  that 
payment  should  not  be  demanded  till 
aAer  the  sale  of  the  estates  of  the  maker, 
coald  not  be  received  as  a  waiver  of  the 
right  to  such  notice.  Free  and  another  v. 
Hawkim.  92 

1  The  plaintiff  agreed  to  take  a  bill  of  ex- 
change drawn  by  the  defendant  and  ac- 
cepted by  A.f  payable  to  order,  in  satis- 
factiua  of  a  promissory  note  for  a  much 
larger  'amount,  on  condition  that  the  ori- 
ginal note  should  revive,  if  the  bill  should 
be  dishonored.  The  bill  was  dishonored ; 
but  no  demand  was  made  on  the  defend- 
ant on  the  day  it  became  due;  and,  on 
the  following  day,  the  defendant  tendered 
the  amount,  which  the  plaintiff  refused 
to  accept,  and  sued  on  the  original  note : 
Held,  that  the  plaintiff  was  not  entitled  to 
recover.    Soward  v.  Palmer,  211 

PROMOTIONS. 

PROTHONOTARY. 
<S!ce  Pkacticb,  38. 

REPLEADER 
See  PiBADive,  13. 


RENT  CHARGE. 

See  Fivis  abh  RseoTimiBs,  Pbactick  or 
Passiko,  S7. 

* 

REPLEVIN. 

And  eee  Distrkss.    PLSAniHO,  1 2. 

Distress  under  a  magistrate's  warrant  ^o 
levy  a  sum  ordered  by  him  under  the 
statute  of  laborers,  20  G.  2.  c.  19.  The 
plaintiff  replevied,  and  removed  his  re- 
plevin by  writ  of  ne.  fa,  lo.  into  the  court 
of  O.  P.  The  court  discharged  a  rule 
nisi  to  set  aside,  obtained  on  the  ground 
that  the  sixth  section  of  the  statute  pro* 
vided  that  no  certiorari  or  other  process 
should  remove  proceedings  under  that 
act  into  any  court  at  Vfetdmhuier  g  hold- 
ing, that  the  replevin  was  a  collateral 
proceeding,  and  not  within  that  section. 
Y^'iUon  v.  WtUer  and  anoiher.  S21 

REPUBLICATION. 
See  Dkviss,  4% 

REVENUE. 
See  FaueaT.    Post-HomsB  Dutt.    Paiai. 

REVERSION. 
See  Caowir  Gbaitt. 

REVOCATION. 
See  AwABD.    Dbvisb,  4% 


R. 

RATE. 
See  Poom*s  Ratb. 

RECEIPT. 
Set  PowBB. 

RECOGNIZANCE. 
See  PiBAsivo,  6. 

RECOVERY. 

See  FxvBS  aits  RacovBrniBS,  PmAcrica  or 
PAssiav.    PoiWBm,  1. 

REFBRiSNCE. 

Su  AwABD. 

RENT. 

3w  ADXIKISTmATOB.    AomBBXBBT.    Asiitfv- 

XBBT.     LAVDioms  Attn  Tbitabt.     Rb- 

VLBVIX. 

2 


8. 


SALE. 
See  AvcTxovBBm.     PiBAViira,  3. 

AVD  VbVOBB. 


VBXDom 


SCIRE  FACIAS. 
See  WAmmAVT  or  ATToawBT,  3. 

SEPARATION. 
See  Babov  avo  Fbmb. 

SERJEAN1'*S  SIGNATURE 
See  PmACTioBy  30. 

SERVICE  W  PROCESa 
See  Pbacticb,  19. 

SET-OFF. 
See  AwAED,  3. 

SEWERS. 

Commissioners  of  sewers  have  not  such  a 
possession  in  their  works  as  to  enable 
them  to  maintain  au  action  of  trespass 

P 
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against  wrong  doers;  therefore,  where 
the  commissioners  of  sewers  brought  an 
action  of  trespass  against  the  commis- 
Nioners  of  a  harbor  for  polling  down  a 
dam  etected  by  the  former  across  a  navi- 
gable stream,  and  bad  obtained  a  verdict, 
the  court  ordered  a  nonsuit  to  be  entered. 
Tht  Duke  of  NeweoMtle  and  Men  v.  Ciarke 
^  and  otherg.  602 

SHERIFF. 
See  BAVxaupTGT,  7.   ExtcuTioir.   Fbaudu- 

LKKT  AsslOJrXZXT.     PmACTICK,  14,  23. 

SHIP. 
See  Corvskjrr,  6.    Frkiobt.    iNHumAVca. 

MOXIT   HAD   AKD   aSCSlVSD*      PklZl. 

SHRUBS. 
See  DisTRKss,  3. 

SPECIAL  CASE. 
See  PaACTicx,  20. 

SPECIAL  DAMAGE. 
See  PLiAoiifo,  21. 

SPECIAL  VERDICT. 
See  Phactici,  11. 

SPECIFICATION. 
See  Patejct. 

SPECIFIC  APPROPRIATION. 

A.  agreed  to  consign  goods  to  B,  and  C, 
foreign  merchants,  to  be  sold  abroad  on 
commission  on  his  account,  on  which  D, 
guaranteed  that  B.  and  C  should  sell  the 
goods  to  the  best  advantage.  Before 
any  transaction  took  place.  C.  ceased  to 
be  a  partner  with  0.,  and  I?.,  residing  in 
London^  took  C.'s  place,  under  the  firm 
of  B,  and  Co.     A.  aAerwards  consigned 

*  goods  to  B,  and  Co.  abroad,  who  remit- 
ted the  proceeds  to  Z).,  for  the  purpose 
of  being  handed  over  to  A,,  who,  iu  con- 
sequence, drew  bills  upon  i>.,  which  he, 
by  letter,  agreed  to  accept,  stating  that 
he  depended  on  A*s  promise  to  provide 
for  them  if  remittances  should  not  ar- 
rive from  B,  and  Co.  to  meet  them,  and 
desiring  that  A,  would  write  to  him  that 
the  bills  were  drawn  on  account  of  X.'s 
consignments  to  B,  and  Co.  A,  became 
bankrupt,previous  to  which  B.and  Co.  had 
remitted  to  Z>., directing  him  to  pay  ^4.  on 
account  of  goods  consigned  by  A.,  which 
remittances  were  not  received  by  D.  till 
after  the  bankruptcy.  /?.  and  Co.  after- 
wards sent  other  remittances  with  similar 
directions,with  which  Dxredited  the  bank- 


rupt in  his  account,  and  debited  him  with 
the  acceptances  given  by  JD,  to  A.  before 
his  bankruptcy,  but  paid  afterwards.  In 
aatumptU  by  the  assignee  of  X.  to  recover 
the  last  remittances  from  D^  who  had 
applied  them  to  the  liquidation  of  his  ac- 
ceptances in  favor  of  A.  .•  Held,  that  he 
was  not  entitled  to  recover, on  the  ground 
of  a  specific  appropriation  of  the  pro- 
ceeds of  the  goods  consigned  to  B.  and 
Co.  before  the  bankruptcy,  to  provide  for 
the  acceptances  so  given  to  X.  by  D 
71homa$y  Aaaignee  of  Eaton,  a  bankrupt,  v. 
Da  Cottot  34d 

STAMP. 

And  tat  EvinivcB,4.    Movir  had  akd 
MBCsivKD,  Sy    Pbactici,  24. 

A  bond  to  secure  the  damages  to  be  reco- 
vered upon  a  nevr  trial,  and  the  costs  of 
the  action,  in  the  event  of  the  result  of  a 
second  action  proving  similar  to  that  of 
the  first  action,  is  properly  stamped  with 
a  3&f.  stamp.    Lopez  v.  De  Taiiel.      712 

STATUTES  referred  to  in  Hum  volume. 

Hssr.  S. 
1.  e.  5.    (Additions.) 


519 


Hbh.  7. 


19.  e.  0.    (Outlawry.) 


518 


Hav.a 


622 


23.  e.  5.     (Sewers.) 
32.  e,  34.    (Covenant.  Assignee  of  re- 
version.) 720 
32.  c.  37.     (Distress.)                        161,  162 

Elib. 

8.  e.  2.     (Costs.)  643 

8.  c.  13.  (TWmYy-AotMf.)  617 
13.  e.  3.  (Proclamation.)  .^'9 
Id.  c  6.  (Fraudulent  assignment.)  G78 
43.  c.  2.  (Poor.)  369.616 
43.  c  7.     (Bankruptcy.  Trading.)  731.  788 

Jac.  1. 

I.  e.  15.     (Bankrupt)  166.  786 

21.  e.  19.    (Bankrupt.    Possession.)        79 

Cah.  2. 

12.  e.  18.    (Navigation.)  89 

1 5.  c.  2.    (Stealing  or  destroying  wood.)  162 
29.  e,  8.     (Frauds.)  682 

GuL.  3. 

9.  &  10.  e.  17.     (Bill   of    exchange. 
Protest.    Interest)  663 
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T.e.  9.    (Stamp.    Apprentice.)  494 
3  &  4.  e.  9.    (Bill  of  exchange.  Pro- 
test.   Interest.)  663 

6.  c  2.     (Irish  registry.)  789 

7.  c  35.    (Bill  of  exchange.    Protest. 
Interest)  663 

9.  e.  21.    (Apprenticeship.)  495 


Gio.  1. 
6.    (Duke  of  Shrewsbury's  estates.) 

Gio.  8. 


2 


6.  e.  30.    (Bankrupt.    Gazdie.     Mu- 
tual credit)  21, 22. 500. 503, 504, 505. 786 

7.  c.  8.    (Stock-jobbing.)  268 

11.  e.10.    (Avowry.    Growing  crops.) 

369.  433 

12.  (County  rates.)  570 
16.  e.  17.    (Insolvent  debtor.)  403 

18.  c  22.     (Apprenticeship.)  495 

19.  e.  32.    (Bankruptcy^  794 

20.  e.  19.    (Laborers.    Replevin.)  521.523 
92.  c  28.    (Insolvent  debtors.)    58,  59.  61. 


Gso.  3. 


.5.  c.  46. 
13.  c.  84. 
16.  £.44. 
18.  e.  28. 
19.e.62. 
21.  c  20. 
2.5.  e.  51. 
26.  e.  82. 


605 
800 
142 
143 
7 
557 
573 
653 


(Apprenticeship.)  493. 495 

(Turnpike.)     425.  427,  428.  43 1 
(Turnpike.)  429 

(Turnpike.)  429 

(Carr]ring  lime  coastwise.)    799 
(Turnpike.)  424 

(Post-horse  duty.)  653 

(Duty  on  policies  of  insu- 
rance fn)m  fire.)  300 

S3,  c.  5.    (Insolvent  debtors.)   58,59,60,61 

87.     (%« harbor.) 

37.  (Turnpike.) 

38.  c.  78.     (Printer.) 
89.  c  79.    (Printer.) 
43.    (Earl  of  Shrewsbury's  estates.) 
43.  f.  46.     (Deposit  in  lieu  of  bail.) 

43.  e.  59.     (County  bridge  act) 

44.  e,  98.     (Post-horse  duty.) 
46.  c.  46.     (Turnpike.)     424.  426.  429.  431 

46.  £.135.     (Bankrupt    Notice.)    166.787 

47.  c.  91.    (Turnpike.)  795 
49.  c  121.    (Bankrupt    Notice.)  166.  176. 

316.  318.  323.  325.  552.  584.  787 
5i.  e.  1 70.     ( Bastardy.)  69 1 

55.  e.  30.     (Bridge.)  666.  569 

55.  f.  137.     (Poor.)  239 

55.  (.184.     (Stamp.)  713 

57.  e.  59.    (Post-horse  duty.)  653 

STOCK. 
See  Mo!riT  Paid.    Plbabivo,  14. 

STOPPAGE  IN  TRANSITU. 

A  trader  in  London  was  in  the  habit  of  pur- 
chasing goods  at  Manehetter^  and  export- 
ing them  to  the  continent  soon  aAer  their 


arrival  in  London.  The  goods  so  con- 
signed to  him  remained  in  the  waggon 
office  of  the  defendants,  who  were  car- 
riers, until  they  were  removed  by  his 
agent  for  the  purpose  of  being  shipped. 
A  consignment  of  goods  for  the  trader 
was  delivered  to  the  defendants  on  the 
0th  and  12th  o£  August  t  on  the  14th  and 
17th  the  goods  arrived  at  the  waggon 
office  of  the  defendants,  on  the  16th  or 
17th  the  trader  became  bankrupt;  and, 
on  the  19th,  notice  of  nondelivery  to  the 
bankrupt  was  given  by  the  consignor  to 
the  defendants,  who,  according  to  order, 
on  the  21st  delivered  the  goods  to  a  third 
house :  Held,  that  the  assignees  of  the 
bankrupt  were  entitled  to  recover  the 
goods  deposited  with  the  defendants;  and 
that  the  right  of  the  consignor  to  stop- 
page in  tranaiiu,  ceased  on  the  arrival 
of  the  goods  at  the  waggon  office  of  the 
defendants  in  London.  Rovoe  and  another, 
auignees  of  Lange^  r,  Piekford  and  an-^ 
other.  83 

SURETY. 
See  BiirKsrFTCT,  8.    Mo^rir  Cousts. 


T. 

TRAVERSE. 
See  Plkadivo,  8. 

TENDER. 
See  Mutual  CainiT.    Pioxissobt  Note, 2. 

TIMBER 
See  Fbkisbt. 

TITHES. 

A  layman,  lessee  of  the  tithes  of  certain 
closes,  which  the  rector  lets  by  auction 
in  separate  lots  every  year,  proves  a  suf- 
ficient title  to  enable  him  to  recover  on 
the  Stat  2  A&  3  Ed.  6.,  for  not  setting  out 
the  tithes,  if  he  proves  that  he  received 
payment  for  tithes  in  a  former  year.  Per 
DaUaSt  C.  J.,  at  iVm  Priue,  Ganson  r. 
Weih  542 

TOLL. 
See  TxjmvrtKn. 

TRADING. 
See  Bavkbvptct,  11. 

TRANSFER. 
See  Plbabibv,  14. 
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TRAVELLING. 
See  PoiT-HoBSB  Dutt. 

TREES 
See  DisTmKSS,  8,  8. 

TREdPA8& 

And  tee  Costs,  2.    Distebss,  2.    Ezbcu- 
Tioar.    Pbactics,  11.    Bbwbbs. 

1.  In  actions  of  trespass  and  false  impri- 
Sdnment,  the  question  of  reasonable  and 
probable  caase  for  the  apprehension  of 
the  plainiiflT  cannot  be  left  to  the  jury. 
Hill  and  Wife  v.  Yatet  and  another.     182 

2.  Trespass  quare  claueum  fregU  may  be 
maintained  against  a  stranger  by  a 
tenant  of  the  land  for  a  trespass  com- 
mitted before  his  bankrupty.  Clark  v. 
Caivert.  742 

TROVER. 

And  see  BA^rxBurrcr,  1,  7.  Bill  or  Ex- 
CHAiroK,  1.    Mutual  Cbbdit*    SroprAOB 

Iir  l^BANSITU. 

1.  Where  A,  consigned  the  goods  of  B.  to 
C,  and  C,  without  notice  of  the  right  of 
B.,  sold  a  part,  and  kept  the  remainder 
in  his  possession:  Held,  that  C,  was 
liable  in  an  action  of  trover  by  B,  for  the 
ralue  of  the  goods  that  were  sold,  as  well 
as  for  those  that  remained  in  his  posses- 
sion.   Feathenttmhttugh  v.  Johnston.  237 

2.  The  bankrupt  assigned  a  policy  of  as- 
surance to  the  defendant;  the  company, 
however,  considering  it  invalid,  paid  to 
the  defendant  half  of  the  sum  insured  as 
a  gratuity,  on  his  giving  up  the  policy. 
In  an  action  of  trover  by  the  assignee 
of  the  bankrupt  to  recover  the  value  of 
the  policy :  Held,  that  the  value  of  the 
parchment  only,  and  not  the  sum  gra- 
tuitously paid,  was  recoverable.  U^/fo, 
Assignee  of  Hayes,  a  bankrupt,  v.  Wells. 

264 

TRUSTEES. 
&e  Caows  Gbabt,  2.   Exbcutioit.    Pi^bad- 

IBO,  14.      PoWSB. 

TURNPIKE, 

1.  A  local  turnpike  act  imposed  specific 
tolls  on  carnages  in  proportion  to  the 
breadth  of  their  wheels,  such  tolls  being 
increased  in  proportion  to  the  narrow- 
ness of  the  wheels,  and  being  highest 
where  the  wheels  were  of  less  breadth 
than  six  inches :  Held,  that  the  carriages 
subject  to  such  tolls  were  exempted  from 
the  additional  toll  imposed  by  the  latter 


part  of  the  23d  section  of  the  stat  13  <?• 
3.  e.  84.  (General  Turnpike  Act,)  and 
that  the  local  act  viiiually  repealed  that 
section.  Ridge  and  others  v.  Garliek  and 
others.  424 

2.  By  a  section  of  a  turnpike  act,  carriages 
laden  with  materials  for  repairing  roads 
were  exempted  from  toll  in  the  parisbes 
in  which  the  materials  were  to  be  used, 
or  were  procured ;  and  by  the  same  sec- 
tion, carriages  laden  with  manure  or  lime 
were  also  exempted.  By  the  following 
section,  the  trustees  under  the  act  were 
empowered  to  compound  with  persons 
residing  in  one  parish  and  occupying 
lands  in  an  adjoining  parish :  Held,  that 
the  exemption  in  favor  of  carriages 
laden  with  manure  or  lime  was  general, 
and  not  confined  or  restricted  by  the  pre- 
ceding part  of  the  section  containing  the 
exemption,  or  by  the  following  section. 
Higginbotham  v.  Perkina,  795 


U. 


UMPIRE. 
Set  AwABD,  4. 

UNDERWRITERS. 
See  Ibscbaitcb. 


USB  AND  OCCUPATION. 
And  see  AnmHisTBATaB. 

Tbe  defendant,  in  1799,  agreed  to  take  tha 
premises  for  17  years,  at  a  yearly  rent, 
and  entered.  In  1813,  the  plaintiffs  con- 
tracted to  sell  the  fee  to  A ,  who  there- 
upon bought  from  the  defendant  the  re- 
sidue of  his  term,  and,  without  the  as- 
sent of  the  plaintiffs,  put  in  a  new  tenant, 
who  occupied  for  two  years.  The  con- 
tract for  sale  of  the  fee  was  then  re- 
scinded: Held,  that  the  plaintiflfs  were 
entitled  to  recover  from  the  defendant,  in 
an  action  for  use  and  occupation,  the  rent 
from  1813  to  the  end  of  the  original  term, 
as  there  had  been  no  surrender  in  writing 
of  his  interest,  and  as  the  plainiiifs  had 
not  assented  to  the  change  of  tenancy. 
Matthews  and  another  v.  SawelL  270 


V. 


VARIANCE. 

See  Plbadiito,  3.  7.  9, 10,  1 1.  14,  15,  10. 19. 
Pbacticb,  Id* 


INDEX. 


449 


VENDOR  AND  VENDEE. 

If  a  vendor  has  time  until  a  given  day  to 
deliver  goods,  and  on  a  prior  day,  when 
the  prices  are  low,  he  refuses  to  proceed 
with  the  contract,  after  which  the  price 
rises,  the  purchaser,  not  rescinding,  is 
entitled  to  recover  the  difference  between 
the  contract  price  and  the  higher  price 
which  the  goods  bear  on  the  last  day  ap- 
pointed for  the  fulfilment  of  the  contract. 
Leigh  v.  PaUrwru  640 

VENUE. 

And  see  PLXADiire,  6.    PaACTicB,  Id 

In  an  action  directed  by  the  Vice-ChanceU 
lor  to  try  the  validity  of  a  commission 
of  bankrupt,  it  being  sworn  by  the  de- 
fendant, without  contradiction  by  the 
plaintiff*,  (the  bankrupt,)  who  had  laid 
the  venue  in  Middlesex,  that  previously 
to  the  issuing  of  the  commission  the 
plaintiff*  had  resided  in  Yorkshire  f  that 
all  his  dealings  had  taken  place  in  York- 
shire and  its  vicinity;  and  that  all  the 
defendant's  witnesses  resided  there,  and 
the  plaintiff*  not  having  disclosed  by 
affidavit  that  he  had  any  material  evi- 
dence to  give  in  Middlesex,  the  court  al- 
lowed the  defendant  to  change  the  venue 
to  LaneasUr  on  payment  of  costs.  Parker 
v.  EaHwood,  635 


VERDICT, 
See  Sfscial  VamnicT.    PracticKi  1. 

VICARAGE. 
See  DiLAFiDATioiri. 

W. 
WAIVER. 

Su  PROXISSOaT  NOTB,  1. 

WARDEN  OP  THE  FLEET. 
See  PLKADiaro,  13.    Practios,  7,  19. 

WAREHOUSEMAN. 

A;  B,,  C,  and  i>.,  in  partnership  as  car- 
riers, agreed  with  S,  and  Co.  of  Frame, 
to  carry  goods  from  London  to  Frame, 
where  they  were  to  be  deposited  in  a 
warehouse  belonging  to  the  partnership 
at  Frame,  where  A,  resided,  without  any 


charge  for  warehouse  room,  till  it  should 
be  convenient  to  5.  and  Co.  to  take  the 
goods  home.  Goods  of  S,  and  Co.  car- 
ried by  the  partners  from  London  to 
Frame  under  this  agreement,  were  de- 
posited in  the  warehouse  at  the  latter 
place,  and  destroyed  by  fire :  Held,  that 
the  partners  were  not  liable  to  5.  and 
Co.  for  the  value  of  the  goods  burnt ;  and 
that  A^  having  paid  the  amount  of  the 
loss  to  5.  and  Co.,  had  paid  it  in  his  own 
wrong,  and  was  not  entitled  to  contribu- 
tion from  his  partners.  In  the  matter  of 
Webb,  YfalUngtony  Brawn,  and  Brice.  443 

WARRANT. 
See  DisTRKss. 


WARRANT  OF  ATTORNEY. 

1.  It  A,,  under  arrest  at  the  suit  of  B.  gives 
to  C,  the  sherifi^'s  officer  in  whose  cus- 
tody he  is,  a  warrant  of  attorney  for  a 
debt  due  to  C,  such  warrant  will  be 
void,  if  no  attorney  be  present  at  the 
execution  on  the  part  of  A,  Faulkner  v. 
EmmetU  233 

2.  The  defendant  executed  a  warrant  of 
attorney  to  enter  up  judgment,  wiih  the 
usual  release  of  errors  and  defeasance, 
and  signed  an  undertaking,  written  be- 
neath  the  defeasance,  that  no  writ  of 
error  should  be  brought.  The  plaintiff* 
revived  the  judgment  by  scire  facias,  to 
which  the  defendant  pleaded,  and  the 
plaintiff*  had  judgment,  whereupon  the 
defendant  brought  a  writ  of  error,  which 
the  court  of  C.  P.,  on  motion,  set  aside ; 
the  defendant  having  contended,  first, 
that  this  was  a  release  of  error,  and 
ought  to  have  been  pleaded;  and,  se- 
condly, that  it  did  not  apply  to  the  judg- 
ment on  the  scire  facias,  Baddely  v. 
JShafio.  434 

3.  A,  and  B,  gave  a  joint  and  several  bond, 
and  a  warrant  of  attorney  for  jointly  and 
severally  confessing  judgment  thereon  to 
C.  for  securing  an  annuity,  payable  by 
B,  to  C*.  After  execution  by  A»  and  B., 
an  omission  of  one  of  the  Christian 
names  of  A,  in  the  bodies  of)  the  instru- 
ments was  discovered,  and  was  supplied 
by  interlineation  by  the  attorney  of  the 
grantee ;  and  the  instruments  so  altered 
were  re-executed  by  A,,  but  not  by  JJ.  A, 
was  sued  on  the  bond  in  K.  B.,  pleaded 
the  judgment,  and  defeated  the  action. 
The  court  of  C.  P.  refused,  on  motion  by 
A.,  to  set  aside  the  securities ;  first,  be- 
cause he  had  assented  to  the  alteration ; 
and,  secondly,  because  he  had  recognised 
the  validity  of  the  judgment  by  pleading 
it.  Coke  and  another.  Executors  of  Crick, 
V.  Brummell  and  Radcliffe.  439 
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WARRANTY. 
See  Pleadiito,  15. 

WITNESS. 
See  Eyidkxck,  2. 7.    Puactick,  6. 13. 23. 28. 

WORK  AND  LABOR. 

And  see  Etidekck,  4. 

An  action  for  work  and  labor  cannot  be 
broaght  for  printing  a  work  distribnted 
weekly  as  a  newspaper,  unless  the  printer 
comply  with  the  provisions  of  the  stat. 
88  G.  3.  e.  78.     Quwre^  whether  the  ac- 


tion could  be  maintained  by  a  printer  of 
intermediate  numbers  (the  first  and  last 
numbers  being  printed  by  another  per- 
son) of  a  volume  of  a  work  published 
half  yearly,  if  the  name  of  the  printer 
of  the  first  and  last  numbers  was  printed 
at  the  beginning  and  end  of  the  volume. 
Marchani  v.  Evaru.  143 

WRIT. 
See  Pbacticb,  8. 

WRIT  OP  INQUIRY. 
Su  Costs.  2. 
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CASES 

ARGUED   AND    DETERMINED 

Df  THE 

COURT  OF  COMMON  PLEAS, 

AND 

OTHER  COURTS, 

IN 

MICHAELMAS    TERM, 

IN  THB 

FIFTY-FOURTH  YEAR  OF  THE  REIGN  OF  GEORGE  HI,  1818 


»4]  •ANONYMOUS. 

The  conrt  will  not  oblige  an  infant  plaintiff  to  gire  aecnrity  for  eosto*. 

Mr.  Serjt.y  Beat,  moved  for  a  rule  to  show  cause  why  the  plaintiff  in  this 
action,  who  was  an  infant,  sliould  not  give  security  for  costs.  [Mr.  Justice 
Heath,  asked  if  this  could  be  moved  after  issue  joined:  the  secondary  certified 
that  it  might,  but  not  after  verdict.]  And  he  quoted  the  opinion  of  Mr.  Justice 
Buller  in  Boe  dem.  Selby  v.  ^htonA 

The  Chief  Justice  observed,  that  the  infant  might  have  a  good  right  of  action, 
and  was  not  to  lose  his  cause  because  his-  prochein  ami  was  not  a  man  of 
responsibility. 

Rule  refused.^: 

t  1  Term  Rep,  491.  In  that  case  Mr.  Justice  Buller  said,  "  There  are  only  three 
instances  in  which  the  court  will  interfere  on  behalf  of  a  defendant,  to  oblige  the  plaintiff 
to  ^ive  security  for  costs :  the  first  is,  when  an  infant  sues,  the  court  will  oblige  his  pro- 
ehetn  amif  or  guardian,  or  attorney,  to  give  security  for  the  costs;  2.  when  the  plaintiff 
resides  abroacf,  in  which  case  the  court  will  stay  proceedings  till  security  is  given  for 
costs ;  and  3.  where  there  has  been  a  former  ejectment.*'  This  rule  has  been  extended  to 
other  actions  as  well  as  ejectments.     Vide  Wetton  v.  Witkere,  2  Term  Rep.  511. 

t  In  2  Taunit  61.  Anon,  this  court  would  not  compel  the  plaintiff  to  give  security  for 
costs,  on  the  ground  of  his  being  a  bankrupt,  or  in  Newgate, 
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Bail  being  fixed,  if  one  of  them,  having  paid  the  debt,  bring  his  action  against  his  co-bait 
for  contribution,  he  must  prove  the  judgment  as  well  as  the  execution. 

This  action  was  tried  before  Mr.  Justice  Chambrty  at  the  last  assizes  at 
York,  and  was  brought  to  recover  the  sum  of  10/.  3a.  for  money  paid  to  the  use 
of  the  defendant.  The  plaintiff  and  defendant  had  been  bail  together,  and  had 
been  fixed  with  the  debt ;  the  present  plaintiff  had  paid  the  whole  sum,  and 
now  brought  this  action  for  contribution.  Mr.  Justice  Chnmbre,  being  of 
opinion  that  the  plaintiff  ought  to  have  proved  the  judgment  as  well  as  execu- 
tion, directed  a  nonsuit. 

Mr.  Serjt.,  Shepherd,  now  moved  to  set  aside  this  nonsuit ;  hut  the  court 
concurring  in  opinion  with  Mr.  Justice  Chambre,  held  the  nonsuit  to  be  right, 
and  refused  the  rule. 


♦SPARROW  V.  The  Earl  of  BRISTOL.  [»10 

An  outgoing  tenant  having  agreed  to  assign  the  remainder  of  his  term  to  the  incoming 
tenant,  the  sheriff,  before  the  actual  assignment  made,  may,  under  an  execution  against 
the  outgoing  tenant,  sell  his  interest  in  such  remaining  term,  and  set  upon  it  the  same 
value  that  tue  incoming  tenant  had  agreed  to  give  for  it. 

This  action  was  brought  against  the  defendant  as  chief  steward  of  the  liberty 
of  Bury  AV.  Edmonds,  for  a  false  return  to  a  writ  of  Jieri  facias.  The  writ 
had  been  issued  against  the  effects  of  George  Smith,  who  held  a  farm  as  a 
yearly  tenant  under  the  duke  of  Grafton,  and  had  received,  prior  to  Michaelmas^ 
181 1,  a  year's  notice  to  quit  at  Micliaelmas^  1812.  One  Rogers,  who  was  to 
succeed  Smith  in  the  farm,  agreed  with  him  some  time  before  Michaelmas,  1811, 
for  the  immediate  occupation  of  it;  and  it  was  also  agreed  that  Rogers  should 
take  the  hay,  dung,  &c.,  at  a  valuation,  which  valuation  was  to  include  Smithes 
interest  in  the  remainder  of  his  term.  Before,  however,  the  valuation  was  made, 
viz.,  on  the  18ih  of  October,  1811,  the  officer  entered  with  his  warrant  under 
the  writ  issued  by  the  plaintiff,  and  which  was  indorsed,  to  levy  1176/.  lis. ; 
but,  on  receiving  a  notice  from  Rogers,  that  he  was  in  possession  of  the  pro- 
perty, which  he  said  had  been  valued  to  him,  he  returned  that  he  had  taken 
goods  to  the  amount  of  256/.  As.  9d.  and  nulla  bona  ultra. 

The  cause  came  on  to  be  tried  at  the  last  spring  assizes  at  Bury,  when  it 
was  ordered  by  the  court,  with  the  consent  of  both  parties,  that  a  verdict  shoidd 
be  eniercd  for  the  plaintiff  for  1200/.,  subject  to  the  awanl  of  H.  Hultoti,  Esq., 
in  the  usual  form.  Mr.  Hulton  made  his  award  on  the  10th  of  May,  by  which 
he  directed  a  verdict  to  be  entered  for  the  plaintiff  for  606/.  6s.  of  which  200/. 
were  for  Smith's  interest  in  the  farm,  and  the  rest  for  the  hay  and  other  effects 
according  to  the  valuation. 

In  Easter  terra,  Mr.  Serjt.  Shepherd,  had  obtained  a  rule,  calling  on  the 
plaintiff  to  show  cause  why  Mr.  Hultoti*s  award  should  not  be  set  aside,  or 
referred  back  to  him  to  be  reviewed,  and  meanwhile  the  proceedings  be  stayed. 
His  motion  was  made  on  two  grounds:  1st,  that  the  property  had  changed  its 
owner  prior  to  the  officer's  entry ;  2dly,  that  Smithes  interest  was  not  such  as 
the  sheriff  could  take  in  execution  ;  and,  if  it  were,  that  he  ought  not  to  be 
charged  with  200/.,  the  value  put  upon  it  by  Rogers,  but  only  so  much  as  it 
would  have  sold  for  to  an  indifferent  person. 
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Mr.  Serjt.  Blosseit,  now  showed  cause  against  this  rule,  upon  afiidavits, 
which  stated  that  the  arbitrator  had  found  that  the  property  had  been  taken  in 
execution  prior  to  the  change  of  possession,  and  that  200/.  were  the  real  value 
of  Smithes  interest  in  the  farm;  and  these  being  the  questions  on  which  the 
cause  was  referred,  he  contended  that  the  award  was  right  and  conclusive. 

Mr.  Serjt.  Shepherd,  contra,  contended  that  the  sheriff  might  as  well  have 
been  fixed  for  the  good-will  of  a  man's  business,  and  distinguished  this  from  the 
case  of  a  lease  which  might  have  been  sold;  but,  all  events,  the  sheriff*  ought 
not  to  be  charged  with  the  sum  which  the  incoming  tenant  might  think  it  worth 
to  himself. 

Lord  Chief  Justice  Mansfield. — Anj  man  who  wished  to  have  got  the 
remainder  of  this  term  would  have  given  something  for  it ;  and  it  was  worth, 
therefore,  just  so  much  as  would  have  been  given  for  it: — ^A  man  might  have 
bought  it  for  tlie  purpose  of  vexation  towards  the  incoming  tenant.  [Mr.  Seijt. 
Bloesett,  observed,  that  in  this  case  the  crops  passed  for  200/.]  That  puts  an 
end  to  the  question;  but  even  without  that,  there  would  have  been  much 
difliculty  in  supporting  this  rule. 

The  rest  of  the  court  concurred. 

Rule  discharged.! 

t  The  BhenfiTmay  take  and  sell  an  annuity  In  nature  of  a  rent>charge,  and  he  may  extend 
and  soil  a  term  of  years ;  but  nothing  can  be  taken  in  execution  which  cannot  be  sold. 
Con.  Dig,  lit.  Execution,  (C.  4.) 


•21]  •FOULKS  et  al.,  Executors,  &c.  v.  NEIGHBOUR. 

Where  a  man  sues  ns  an  executor,  the  court  will  require  a  strong  case  against  him,  to 
subject  him  to  costs  within  the  meaning  of  tlie  stat.  43  G.  3.  c.  46.      3. 


•30]  »GIBSON  et  al  v.  MAIR. 

A  sentence  of  condemnation  of  a  neutral,  by  a  Britith  vice-admiralty  court  abroad,  is 
sufHcient  evidence  from  which  to  presume  that  the  ship  condemned  had  been  engaged 
in  some  illegal  transaction ;  though  the  ground  of  condemnation  do  not  appear  in  the 
sentence.  A  neutral  meeting  by  agreement,  a  British  vessel,  for  the  purpose  of  receiv- 
ing gunpowder  and  arms,  is  illegal,  though  the  latter  should  have  had  a  license  to  export 
them  for  the  purposes  of  trade. 

This  was  an  action  on  a  policy  of  insurance,  dated  the  20th  of  May,  1806, 
on  the  American  ship  Washington,  at  and  from  her  arrival  twenty-four  hours 
on  the  coast  of  Jjfrica,  during  her  stay  there,  and  till  the  delivery  of  her  cargo 
at  Charleston,  in  South  Carolina.  The  ship  sailed  from  Liverpool  on  the  2d 
of  June,  arrived  in  August  on  the  river  Congo,  and  during  her  stay  there,  on 
the  9th  of  August,  was  taken  by  the  Prince  of  Orange  British  privateer,  which 
carried  her  to  Surinam,  where  she  was  condemned.  The  plaintiffs  averred 
the  loss  to  have  been,  Ist,  By  unlawful  seizure,  2dly,  By  barratry.  The  cause 
was  tried  before  Lord  Chief  Jnstice  Mansfield,  at  the  sittings  after  last  Trin, 
term,  at  Guildlicdl,  when  the  plaintiff  called  a  witness,  who  stated  that  the 
boatswain  of  the  Washington  had  been  put  in  irons  aAer  the  ship's  seizure  by 
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the  Prince  of  Orange,  charged  with  an  intent  to  rescue  and  ran  away  with  the 
vessel.  On  his  cross-examination,  he  said  they  had  met  the  ship  Croydon^  by 
agreement,  in  the  river  Congo^  which  supplied  them  with  gunpowder  and 
muskets  for  the  purpose  of  trading  in  slaves.  On  the  part  of  the  defendant,  the 
sentence  of  condemnation  was  read,  and  the  stat.29  G.  2.  c.  16.;t  the  order  in 
council  of  the  11th  of  May^  18034  ^®  license  to  the  Washington  to  carry 
arms  sufficient  for  her  defence,  but  not  for  the  purposes  of  trade,  and  the  protest 
of  the  supercargo,  stating  that  the  ship  had  been  seized  by  the  Prince  of  Orange, 
on  pretence  of  having  powder  and  muskets  on  board,  contrary  to  her  license, 
were  also  read. — On  this  evidence  the  jury  found  for  the  plaintifls,  liberty  being 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit  on  two  grounds :  1st., 
That  there  was  not  sufficient  evidence  of  a  loss  by  barratry ;  and  2dly.  That 
the  condemnation  was  conclusive  evidence  against  the  plaintiffs,  of  the  ship 
having  been  illegally  employed.  The  sentence  of  condemnation  was  general, 
without  mentioning  the  grounds  of  it;  and  the  Chief  Justice,  at  the  trial,  refused 
to  admit  parol  evidence  of  what  passed  in  the  court  of  admiralty,  which  was 
attempted  to  be  given  in  order  to  prove  that  she  was  condemned  for  an  offence 
which  would  have  amounted  to  barratry. 

Mr.  Serjt.  Lena,  on  a  former  day,  obtained  a  rale  nisi  for  a  nonsuit  on  these 
two  grounds. 

Mr.  Serjt.  Beat,  and  Mr.  Seijt.  Vaughan,  now  showed  cause,  and  contended 
that  the  condemnation  could  not  have  been  for  having  gunpowder  on  board, 
because  the  stat.  20  G.  2.  prohibiting  the  exportation  of  gunpowder,  did  not 
extend  to  the  case  of  powder  taken  on  board  out  of  this  country,  [Lord  Chief 
Justice  Mansfield: — unless  the  purchase  were  concerted  between  the  two 
ships :]  and  that,  by  that  act,  only  the  powder  was  forfeited,  not  the  ship  ;  tliat 
the  boatswain  having  been  put  in  confinement  on  a  charge  of  barratry,  it  was 
fair  to  infer  that  barratry  was  the  ground  of  the  condemnation.  They  cited  the 
case  of  the  Despatch,  3  Robinaon^a  JJdm,  Rep,  278.,  in  which  Sir  William 
Scott  decided,  that  any  resistance  to  a  legal  inquiry,  which  a  Britiah  privateer 
has  a  right  to  make,  puts  the  party  resisting  in  the  situation  of  an  enemy,  and 
makes  him  liable  to  condemnation.  They  contended,  therefore,  that  the  plain- 
tiffs were  entitled  to  recover  on  the  first  counts,  as  for  unlawful  seizure,  or  in 
tlie  last,  as  for  banatry. 

The  Chief  Justice,  however,  observed  that  it  did  not  follow,  because  the 
master  had  been  charged  with  barratry,  that  the  condemnation  proceeded  on 
that  ground  ;  and  being  of  opinion  that  the  condemnation  was  sufficient  proof 
that  the  ship  had  been  engaged  in  an  illegal  transaction,  and  the  other  judges 
concurring,  tlie  rale  was  made  absolute  for  a  nonsuit. 

t  The  etat.  29  G.  2.  e.  16.  «.  2.  enacts,  That  whatever  quantity  of  saltpetre,  gunpowder, 
arms,  or  ammunition,  prohibited  by  proclamation  or  order  in  council  to  be  exported,  shall 
be  shipped  on  board  anjr  ship,  in  any  port  of  Great  Britain^  in  order  for  exportation,  con- 
trary to  such  proclamation  or  order,  shall  be  forfeited,  and  the  owner  shall  forfeit  in  the 
proportion  of  lOOZ.  for  every  cwt.  of  saltpetre  or  gunpowder,  or  for  every  five  and  twenty 
arms ;  and  100^  for  every  two  cwt.  of  any  f  pecies  of  ammunition. 

Sect.  3.  enacts,  That  any  person  aiding  or  assisting  in  the  shipping  any  saltpetre,  gun- 
powder, &c.,  during  the  time  it  shall  be  so  prohibited  to  be  exported,  shall  iorfeit  100/. 
and  treble  the  value. 

Sect.  4.  enacts.  That  if  any  master  of  any  vessel  shall  take  on  board,  or  suffer  to  be 
taken  on  board,  any  saltpetre,  gunpowder,  olc,  for  exportation,  during  the  time  it  shall 
be  so  prohibited  to  bo  exported,  every  such  master  shall  forfeit  lOOl. — See  also  33  G.  3.  c.  2. 

t  By  which  it  was  ordered,  *'  That  all  ships  and  vessels,  clearing  out  for  the  coast  of 
Africa  J  for  the  purpose  of  carrying  on  the  trade  ther?,  be  permitted  to  take  on  board,  a 
an  a»$orted  part  of  the  cargoee,  as  much  gunpowder,  and  as  larffe  a  quantity  of  trading 
guns,  pistols,  cutlasses,  and  flints,  lead  balls,  bars,  and  shot,  as  tne  exportees  shall  ihinK 
necessary ;  provided,  that  sufficient  security  be  given  to  the  principal  officers  of  his 
majesty's  customs,  of  the  port  in  which  the  ships  are  fitted  out,  and  before  they  proceed 
on  their  respective  voyaees,  in  treble  the  value  of  the  articles  exported,  that  the  same 
shall  be  expended  in  trade  upon  the  coast  of  Africa,  which  security  is  not  to  be  cancelled 
until  proof  of  such  expenditure  has  been  made  by  the  oath  of  the  captain  or  master  of  the 
ship  or  vessel,  in  like  manner  as  is  prescribed  with  regard  to  spirits  and  Eaet  India  goods 
used  in  carrying  on  that  trade." 
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HILARY  TERAI,  54  GEO.  III.  1814 


•HILTON  t;.  HOPWOOD. 

On  a  motion  for  an  attachment  for  filing  a  bill  in  equity,  contrary  to  an  order  of  reference, 
an  affidavit  that  notice  of  the  motion  to  make  the  order  a  rule  of  court  had  been  served 
on  the  party's  servant,  dec.  is  not  sufficient. — If  the  day  for  making  the  award  have 
elapsed  without  any  award  made,  the  court  will  not  grant  an  attachment  for  dis- 
obedience to  the  order,  unless  notice  of  the  enlargement  of  the  time  have  been  served 
upon  him. 

Mr.  Serjt.  Shepherd^  and  Mr.  Serjt.  Best^  on  Friday y  the  26th  of  November , 
in  last  Michaelmas  term,  obtained  a  rule  niH  for  an  attachment  against  the 
defendant  and  his  attorney,  in  this  action,  for  filing  a  bill  in  equity,  contrary  to 
a  rule  of  the  court.  The  cause,  which  came  on  for  trial  on  the  5th  of  Nover/i' 
ber,  at  the  sittings  before  Michaelmas  term  in  Gttildhali,  was  referred  to  an 
arbitrator,  to  ascertain  the  value  of  the  goods,  for  the  recovery  of  which  the 
action  was  brought.  The  rule  of  reference  contained  the  usual  clause,  *'  that 
neither  of  the  said  parties  should  bring  or  prosecute,  or  cause  to  be  brought  or 
prosecuted,  any  writ  of  error,  or  any  suit  in  equity,  against  the  said  arbitrator, 
or  against  each  other.*'  The  defendant,  however,  had  on  the  lOth  of  November 
following  filed  a  bill  in  the  court  of  Exchequer^  for  an  injunction  to  restrain  the 
plaintiff  from  proceeding  any  further  in  the  cause.  The  plaintiff's  attorney 
had  served  a  notice  of  the  motion  to  make  the  rule  of  reference  a  rule  of  court, 
on  the  defendant's  servant,  and  on  the  aunt  of  his  attorney,  on  the  24 ih  of 
November^  on  which  day  the  order  of  nisi  priue  was  made  a  rule  of  the  court. 

Mr.  Serjt.  Vaughan,  on  Monday^  the  29th  of  November,  in  the  same  term, 
showed  cause  against  the  rule,  and  contended  that  to  make  a  person  liable  to  an 
attachment,  there  should  have  been  an  affidavit  of  personal  service  of  the  rule, 
for  disobedience  to  which  he  was  to  be  brought  into  contempt.  In  this  case, 
he  said,  the  bill  in  equity  had  been  filed,  before  the  order  of  reference  had  been 
made  a  rule  of  court ;  so  that  the  rule,  for  disobedience  to  which  the  attachment 
was  moved  for,  was  not  in  existence  when  the  supposed  contempt  was  com- 
mitted. 

Mr.  Serjt  Shepherd,  and  Mr.  Serjt.  Best,  contra,  insisted  that  the  rule  which 
was  to  bring  the  party  into  contempt  had  been  served.  They  admitted  that  the 
order  of  reference  must  be  made  a  rule  of  court,  but  they  contended  that,  when 
it  was  so  made,  it  related  back  to  the  time  of  making  the  original  order  of  nisi 
pritts.  If  it  could  be  objected  that  the  bill  in  equity  had  been  filed  before  the 
order  was  made  a  rule  of  court,  no  rule  of  reference,  nor  any  other  order  of 
nisi  prius,  could  bind  a  party  from  filing  his  bill  in  equity.  Suppose  an  order 
of  reference  were  made  at  the  sittings  after  Trinity  term,  or  an  order  that  the 
matters  in  question  should  remain  in  statu  quo,  this  could  not  be  made  a  rule 
of  court  till  Michaelmas  term ;  and  during  any  part  of  the  vacation,  a  bill  in 
equity  might  be  filed,  and  the  party  violating  the  rule  could  not  be  attached. 
They  distinguished  this  from  die  case  of  an  allocatur,  because  there  it  was 
necessary  that  there  should  be  an  actual  demand  of  payment. 

Lord  Chief  Justice  Mansfield.— It  is  true  that  tlie  rule  of  court  relates  back 
to  the  order  of  nisi  prius,  but  this  was  not  a  rule  of  court  when  the  supposed 
offence  was  committed,  nor  has  it  been  personally  served. 

"The  rule  was  accordingly  discharged. 

On  the  2d  of  December  following,  the  rule  of  reference,  having  been  made  a 
rule  of  court  on  the  24th  of  November,  was  personally  served  on  the  defendant 
and  his  attorney,  notwithstanding  which  service,  on  the  18th  of />ecem6er,  they 
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took  a  further  step  in  the  suit  in  equity,  and  the  SoHcitof'General,  and  Mr. 
Serjt.  BesU  on  a  former  day  in  this  term»  obtained  another  rule  nm,  for  an 
attaehment  against  the  same  parties. 

On  this  day,  Mr.  Serjt.  Vaughan^  in  showing  cause,  contended  that  as  the 
award  was  to  have  been  made  on  or  before  the  1st  of  December,  which  day  had 
elapsed  without  any  award  having  been  made,  or  any  notice  given  to  the 
defendant  of  the  time  having  been  enlarged,  the  arbitrator's  jurisdiction  was  at 
an  end,  and  the  defendant,  therefore,  could  not  be  brought  into  contempt,  for 
any  act  done  by  him  subsequently  to  that  time. 

The  Solicitor'General,  and  Mr.  Serjt.  Best,  contra,  contended  that,  as  the 
only  defect  in  the  application  against  these  parties  last  term  was  that  there  had 
been  no  service  of  the  rule  of  court,  and  as  now  the  order  of  reference  had  been 
made  a  rule  of  court,  and  had  been  personally  served  on  the  defendant,  the 
latter  had,  by  taking  a  fresh  step  in  the  suit  in  equity,  committed  an  act  of 
disobedience  to  a  rule  of  court  which  was  still  binding  on  him  ;  for  they  con- 
tended that  there  was  no  necessity  to  give  notice  of  enlaigement  of  the  time  for 
making  the  award. 

Mr.  Justice  Hkath. — Is  it  not  usual  to  give  notice  of  the  time  having  been 
enlarged  ?  How  can  a  party  be  guilty  of  a  contempt,  unless  he  have  received 
such  notice  ?  The  defendant,  in  this  case,  has  done  wrong,  in  filing  and  prose- 
cuting the  bill,  but  I  doubt  whether  he  has  been  guilty  of  such  a  contempt  as 
would  warrant  the  court  in  granting  an  attachment  against  him. 

The  rest  of  the  court  concurring  with  Mr.  Justice  Heath,  it  was  agreed  that 
the  arbitration  should  go  on,  and  the  bill  in  equity  be  dismissed. 


*THE  KING   V.   THE   SHERIFF  OF  SURRY,  in  a  cause  of     r,^. 

CAFFALL  V.  HUNTLEY.  L  ^^ 

Where  a  defendant  has  been  arrested  by  a  wrong  Christian  name,  and  the  sheriflf  returns, 
*'  I  have  taken  A.  B,  sued  by  the  name  of  C.  JS.,"  the  eheriff  is  a  trespasser ;  and  the 
court  will  set  aside  an  attachment  issued  against  him  for  not  bringing  in  the  body. 

Thb  plaintiff  Caffatt,  had  sued  out  a  writ  of  capias  against  Frederick 
Huntley,  indorsed  for  19/.  15$.,  by  virtue  of  which  the  sheriff  arrested  the 
defendant,  who  was  pointed  out  to  him  by  the  plaintiff,  by  the  name  of  Fred- 
erick Huntley,  and  kept  him  in  custody  until  he  entered  into  a  bail-bond, 
which  he  did  by  the  name  of  Francis  Huntley;  Francis,  being  his  real  Chris- 
tian name.  The  sheriff,  being  ruled  to  return  the  writ,  returned,  *'  I  have  taken 
Francis  Huntley,  sued  by  the  within  name  of  Frederick  Huntley^  whose  body 
I  have  ready.'*  Bail  above  not  having  been  put  in  and  perfected  by  the 
defendant,  an  attachment  issued  against  the  sheriff  for  not  bringing  in  the  body. 

Mr.  Serjt.  Best,  on  a  former  day,  obtained  a  rule  nisi  to  set  aside  this  attach- 
ment, and  Mr.  Serjt.  Blossett,  now  showed  cause  against  it.  He  said,  this  was 
the  case  of  a  right  person  sued  by  a  wrong  name ;  and  he  contended  that, 
though  the  defendant  might  have  pleaded  in  abatement,  the  sheriff  could  not, 
after  having  returned  '*  cepi  corpus,^^  move  to  set  aside  the  attachment  on  this 
ground:  At  all  events,  he  should  have  moved  to  set  aside  the  writ. 

Mr.  Serjt.  Best,  contra,  contended,  on  the  authority  of  ffilks  v.  Lorck,\ 

t  2  Taunt.  399.  In  that  case,  the  defendant  had  been  arrested  by  a  wrong  Christian 
name ;  the  court,  on  motion  discharged  him  out  of  custody,  and  Mr.  Justice  Laiorence 
said,  the  sheriif  was  liable  to  an  action  of  false  imprisonment,  for  having  so  arrested  him. 
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that  the  sherifT  had  no  right  to  detain  the  defendant  a  single  moment ;  and  that 
it  never  could  be  maintained,  that  the  .sheriff  was  to  keep  a  man  in  custody, 
who  had  been  arrested  by  a  wrong  name,  in  order  tliat  the  pbintifi*  might  declare 
against  him. 

Per  curiam  : — ^The  sheriff  was  evidently  a  trespasser  ;  for  it  appears  on  the 
face  of  the  return,  that  the  defendant  was  sued  by  a  wrong  name. 

The  rule  must  therefore  be  made  absolute. 


EASTER  TERM,  64  GEO.  III.  1814. 


•156]  "SIMMONS  V.  HUNT. 

In  an  action  on  a  bond,  conditioned  for  the  payment  of  an  annuity,  a  plea  stating  that  a 
memorial  of  the  bond  had  been  enrolled,  and  after  reciting  the  memorial,  that  it  wag 
not  a  good  and  sufficient  memorial  according  to  the  form  of  the  statute  ;  without  stating 
in  what  particulars  it  was  defective,  or  alleging  that  no  other  memorial  had  been  enrol'ed, 
is  bad  on  special  demurrer. 

The  plaintiff*  declared  as  executrix  of  Henry  Hunt,  against  the  defendant  as 
obligor  of  a  bond,  which  had  been  given  to  the  testator  in  his  lifetime.  The  first 
plea,  after  craving  oyer  of  the  bond  and  of  the  condition,  which  was  for  the 
payment  of  annuity  to  the  testator,  stated  that  no  memorial  of  the  bond  had  been 
enrolled  in  the  court  of  chancery,  within  twenty  days  after  the  execution  there- 
of, according  to  the  stat.  17  G.  3.  c.  26,  whereby  the  bond  was  void.  The 
second  plea,  after  stating  that  the  testator  had,  within  twenty  days  after  the 
execution  of  the  bond,  caused  a  memorial  of  it  to  be  enrolled  in  the  court  of 
chancery,  and  after  reciting  the  memorial,  proceeded  thus:  **  which  said 
memorial  is  not  a  good  and  sufficient  memorial  of  the  said  bond,  according  to 
the  form  of  the  said  statute,  by  reason  whereof  the  bond  on  which  this  action 
is  brought  is  void  in  law  ;*'  and  concluded  with  a  verification.  The  plaintiff 
demurred  to  the  second  plea,  showing  for  causes,^r«/,  *Mhat  the  defendant  had 
not  in  the  said  plea  shown  or  alleged,  that  no  other  memorial  of  the  said  writing 
obligatory  had  been  enrolled  in  the  said  court  of  chancery,  besides  the  said 
memorial  in  that  plea  mentioned;  and  secondly,  that  the  defendant  had  in  liis 
said  plea  alleged,  generally,  that  the  said  memorial  was  not  a  good  and  sufficient 
memorial  of  the  said  bond,  without  alleging  or  pointing  out  in  what  particulars 
the  same  was  defective,  as  he  ought  to  have  done.'*  The  defendant  joined  in 
demurrer,   and  on  this  day  it  came  on  for  argument. 

Mr.  Serjt.  Hey  wood,  in  support  of  the  demurrer. 

Mr.  Seijt.  Vauglhan,  in  answer. 

Lord  Chief  Justice  Gibbs. — The  way  to  try  this  question  is  to  ask  whether 
the  plea  might  not  be  perfectly  true,  and  yet  a  sufficient  memorial  have  been 
filed?     I  tliink  it  might,  and  if  so,  the  plea  must  be  bad. 

Mr.  Serjt.  Vaughan  asked  if  the  defendant  might  be  allowed  to  amend  ? 
But  the  court  were  of  opinion  that  the  defence  set  up  by  the  plea  was  not 
deserving  of  encouragement,  and  accordingly  gave 

Judgment  for  the  plaintiff. 
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•SWAN  V.  cox. 

A,  in  June,  1811,  agrees  to  purchase  a  house  o{ B.  for  1000/.,  paying  300/.  down ;  full  pos- 
session to  be  given  by  the  Ist  of  June,  1812.  B.  is  arrested  in  June,  1611,  on  which  A. 
accepts  a  bill  for  B.  in  favor  of  B.*§  creditors,  payable  \f  the  haute  ekould  be  given  up  on 
thtfirtt  of  June,  1812.  At  ^.'f  request,  A.  puts  his  nephew  into  the  house  to  take  care 
of  it,  while  B.  remains  in  custodjjr.  B.,  having  a  bad  title  to  the  house,  gives  up  all 
claim  to  it,  and  A,  purchases  it  of  the  real  owner,  being  allowed  the  300/.  wbich  he  had 
paid  lo  B.:  Held,  that  the  possession  which  A.  had  of  the  house  from  B.,  was  not  such 
a  compliance  with  the  condition  of  the  acceptance,  as  to  support  an  action  by  the  holder 
of  the  bill  against  A, 

The  plainttfT  declared  that  one  James  Lambellie,  on  the  26th  of  June^  1811, 
drew  a  bill  of  exchange  upon  the  defendant,'  payable  three  hundred  and  forty 
days  after  date,  for  tlie  sum  of  203/.  10«.  3^.  for  sundry  bills,  due  at  Little 
Hampton,  for  value  received  ;  and  delivered  the  said  bill  to  the  plaintiff';  and 
that  the  defendant  aflerwards  accepted  it,  **  to  be  paid,  if  a  certain  house  in  the 
acceptance  mentioned  shotild  be  given  up  to  him  on  the  1st  of  June,  1812." 
'J'he  declaration  then  averred  that  the  said  house  was  given  up  to  the  defendant 
on  the  1st  of  June,  1812,  according  to  the  form  and  effect  of  the  said  acceptance. 
At  the  trial  of  the  cause  at  the  sittings  after  last  Micliaelmaa  term  at  Guildhall, 
before  the  late  Lord  Chief  Justice  Mansfield,  it  appeared  that  on  the  19th  of 
June,  1811,  the  defendant  had  agreed  with  Lambdlie  for  the  purchase  of  a 
house  and  furniture  at  Little  Hampton,  for  the  sum  of  1000/.;  300/.  of  which 
were  to  be  paid,  and  in  fact  were  paid,  at  the  time  of  making  the  agreement. 
Full  possession  was  to  be  given  by  the  1st  of  June,  1812,  and  all  the  outgoings 
to  be  cleared  up  to  that  time  by  LambeUie.  In  the  latter  end  of  June,  1811, 
JLambellie  was  arrested  for  shooting  at  a  sheriff's  officer,  and  while  he  was  in 
custody  for  that  offence,  his  creditors,  among  whom  was  the  plaintiff*,  prevailed 
on  the  defendant  to  accept  the  above  bill  of  exchange,  in  order  to  cover  tlieir 
demands  on  Lambdlie,  It  was  proved  that  the  defendant,  at  the  request  of 
LambeUie,  procured  his  nephew  and  another  person  to  take  care  of  the  house, 
and  employed  people  to  clean  it  from  time  to  time ;  and  the  defendant's  nephew 
stated  that  he  held  it  on  his  uncle's  account.  On  the  27th  of  t/une,  1811,  a 
notice  was  served  on  the  defendant  from  a  Mrs.  Moore,  desiring  him  not  to 
pay  any  more  money  to  LambeUie,  on  account  of  the  purchase ;  he,  LambeUie, 
having  obtained  possession  of  the  premises  from  her  by  fraud.  On  the  4th  of 
July  following,  Mrs.  Moore  filed  a  bill  in  the  Exchequer,  praying,  among  other 
things,  that  an  injunction  might  issue  to  restrain  the  defendant  from  parting  with 
the  title  deeds  ;  and  on  the  20th  of  the  same  month,  an  injunction  was  served 
on  the  defendant,  restraining  him  from  paying  any  more  money  on  account  of 
the  purcliase,  and  from  parting  with  the  deeds,  'i'he  defendant,  in  his  answer 
to  this  bill,  admitted  that  he  was  in  possession  of  the  premises,  but  stated  that 
no  assignment  had  been  made  of  them  to  him,  in  pursuance  of  the  agreement 
between  himself  and  LambeUie,  On  the  20th  of  Jipril,  1812,  J^mbellie 
executed  an  assignment  to  Mrs.  Moore,  in  which  he  admitted  he  had  obtained 
the  premises  by  fraud ;  and  the  defendant  afterwards  completed  the  purchase 
of  the  premises  of  Mrs.  Moore,  who  allowed  him  the  300/.  which  he  had  paid 
to  LambeUie,  Under  these  circumstances.  Lord  Chief  Justice  Mansjicld 
directed  a  verdict  for  the  plaintiff*,  with  liberty  to  the  defendant  to  move  to  enter 
a  nonsuit,  in  case  the  court  should  be  of  opinion  that  the  condition  of  the 
acceptance  had  not  been  complied  with. 

The  Solidtor-Oeneral,  accordingly,  in  Hilary  term,  obtained  a  rule  nut. 

Mr.  Serjt.  Best  now  showed  cause. — He  contended  that,  the  defendant 
having  admitted  that  he  was  in  possession  of  the  house,  the  condition  of  the 
acceptance  had  been  sufficiently  complied  with ;  and  tliat  it  was  not  necessary 
that  Lambdlie  should  make  a  good  title  to  it.  If  that  had  been  the  intention 
of  the  parties,  the  acceptance  would  have  been  in  very  different  terms.     This 
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he  urged  with  regard  to  the  express  words  of  the  contract ;  but  looking  at  the 
circumstances  of  the  case,  it  was  plain,  he  said,  that  possession  was  all  the 
defendant  meant  to  bargain  for.  He  contended  that,  as  Mrs.  Moore^  by  allow- 
ing the  defendant  the  300/.,  which  he  had  paid  to  LambMit^  had  recognized 
the  former  agreement  as  valid,  he  ouffht  also  to  have  deducted  from  his  payment 
to  her,  the  amount  of  this  bill ;  if  he  had  not  done  so,  he  ought  to  be  the  sufferer, 
and  not  the  creditors  of  LambtUit. 

The  Soiiciior-General^  contra^  was  stopped  by  the  court* 
liOrd  Chief  Justice  Gibbs. — ^I  am  of  the  opinion  that  the  plaintiff  connot  sup* 
port  this  action.  When  LambelUe  was  arrested,  the  defendant,  having  entered 
into  this  agreement  for  the  purchase  of  the  house,  considered  that  it  was  imma- 
terial to  him,  whether  he  paid  Lambellie  himself,  or  Lambellie^i  creditors ; 
and, accordingly, on  the  latter  expressing  a  wish  that  he  would  pay  his  creditors, 
he  agreed  to  be  answerable  for  the  amount  of  their  claims,  provided  he  were 
put  in  a  situation  to  be  liable  to  pay  Lambellie,  He,  therefore,  accepted  the 
bUl,  payable  if  the  house  were  given  up  to  him  on  the  1st  of  JtaUj  1812.  The 
brevity  of  this  memorandum  make  it  necessary  to  refer  to  the  extrinsic  matter, 
and  it  is  natural  to  suppose  the  meaning  of  the  parties  to  have  been  that  the 
house  should  be  given  up  according  to  uie  previous  agreement*  On  Lambellie 
being  arrested,  it  was  necessary  that  some  one  should  take  care  of  the  house, 
and  the  most  natural  person  to  choose  for  that  purpose  was  the  defendant,  who 
would  ultimately  be  interested  in  it.  No  doubt,  his  nephew  looked  as  much 
to  his  uncle's  interest,  as  to  Lambellie^ i$  but  the  question  is,  whether  in  point 
of  fact,  he  were  not  merely  in  possession  for  Lambellie*  I  am  of  opinion  that 
this  was  not  the  possession  meant  by  the  agreement,  but  merely  a  custody 
given  to  the  defendant,  till  Lambellie  should  be  in  a  condition  to  complete  the 
transfer. 
The  rest  of  the  court  where  of  the  same  opinion* 

Rule  absolute. 


•iQ^T  *STAINFORTH  et  al.,  Assignees  of  HIBBERS  and  JAMES, 
*®*J  Bankrupts,  v.  FELLOWES. 

Three  partners.  A,  B.  <(•  C,  deliver  bills  to  D.,  for  a  special  purpose :  A.  tnd  B.  become 
bankrupts : — ^In  an  action  by  their  assignees  against  J),  for  the  proceeds  of  the  bills,— 
Held,  that  C  not  having  been  made  bankrupt,  this  was  not  a  case  of  mutual  credit 
within  5  Geo.  2,  r.  30,  «.  18,  so  as  to  entitle  the  defendant  to  set-off  the  bills  againet  a. 
debt  due  to  him  from  A,  B,  <(*  C. 


•oiQT  •WORCESTERSHIRE  AND  STAFFORDSHIRE  CANAL.  00!^ 
^*^J       PANY   V.    THE    TRENT   AND    MERSEY    NAYIGkATlON* 
COMPANY. 

A  defendant  cannot  so  to  trial  by  pr&piMo,  unless  there  have  been  a  default  on  the  part  of 
the  plaintiff,  thougn  there  have  been  a  former  trial,  and  though  the  defendant  gave 
notice  to  the  plaintiff  of  his  intention  to  carry  down  the  record. 

This  cause  had  been  twice  carried  down  to  the  assizes  for  trial,  and  the 
plaintiffs  were  each  time  nonsuited;  but  the  court  had  each  time  set  aside  the 
Vol.  IV.— 69 
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nonsuit  and  granted  a  new  trial,  on  the  ground  that  the  facta  were  not  suffi- 
ciently before  tlie  court;  and  in  order  that,  if  necessary,  a  case  might  be  made 
for  the  opinion  of  the  court  Previously  to  the  last  assizes,  the  defendants, 
though  there  had  been  no  default  on  the  part  of  the  plaintiffs,  gave  the  latter 
notice  that  they  should  take  the  record  down  by  proviso.  The  plaintiffs  refused 
to  accept  this  notice ;  the  defendants,  however,  carried  down  the  record,  and  tiie 
plaintiffs,  not  appearing,  were  nonsuited. 

The  Solicilor'Generalf  on  the  first  day  of  this  term,  moved  that  this  nonsuit 
should  be  set  aside  and  a  new  trial  granted.  The  general  rule,  he  said,  was 
that  the  defendant  had  no  right  to  carry  a  cause  down  by  proviso^  until  the 
plaintifif  had  been  guilty  of  some  default,  B.  M,  1654,  Salk.  652,  and  this 
applied  equally  to  cases  where  there  had  been  a  former  trial,  as  to  other  cases. 
The  defendants  would  rely  on  the  case  of  Humpage  v.  JRowley,  4  T.  R.  767, 
where  the  court  permitted  the  defendant  to  carry  the  record  of  an  issue  which 
had  been  directed  by  the  Court  of  Chancery,  down  to  trial,  on  his  suggestion 
that  the  plaintiff  wished  to  delay  it.  He  distinguished  that  case  from  the 
present,  by  the  circumstance  of  its  being  an  issue  out  of  Chancery.  A  rule 
nisi  was  accordingly  granted,  and  on  this  day, 

Mr.  Seijt.  Lenij  and  Mr.  Serjt.  Best  showed  cause  against  it. 

Lord  Chief  Justice  Gibbs. — ^I  take  the  general  rule  to  be  perfectly  estab- 
lished ;  that  the  defendant  cannot  carry  a  cause  down  by  proviso^  till  there  has 
been  a  default  on  the  part  of  the  plaintiff".  The  only  case  in  tlie  slightest 
degree  resembling  the  present,  is  that  of  Humpage  v.  Rowley;  but  that  would 
be  applicable  to  all  other  cases  as  much  as  to  this ;  and  if  we  were  to  suffer  this 
nonsuit  to  stand,  any  defendant  might  carry  the  record  down  by  proviso  at  any 
time.  It  is  true  that  judgment  as  in  case  of  a  nonsuit  could  not  have  been 
granted  in  this  case ;  but  it  does  not  follow  from  tliat,  that  the  defendant  may 
carry  the  cause  to  trial,  without  any  default  by  the  plaintiff". 

The  rest  of  the  court  concurring, 

Rule  absolute. 


•ADAMS  r.  ARENELL.  [•243 

On  motion  to  change  the  venue,  the  affidavit  must  state  ezplicitlv  that  the  canse  of  action 
did  not  arise  in  the  county  from  which  the  venue  is  aougnt  to  be  changed. 

Mr.  Serjt.  Best^  having  on  a  former  day,  obtained  a  rule  msi  to  change  the 
venue  in  this  cause  from  London  to  Hampshire^ 

Mr.  Serjt  Ltns  now  showed  cause  against  it,  on  the  ground  that  the  affidavit 
on  which  the  rule  had  been  obtained  statedt  **  that  the  cause  of  action,  if  any, 
arose  in  the  county  of  Hants^  and  not  in  tlie  county  of  Middlesex^  or  elsewhere, 
out  of  the  said  county  of  Hants^^  whereas  it  should  have  been  *'  and  not  in  the 
city  of  London,** 

Mr.  Serjt.  Best^  contended  that  the  county  of  Middlesex  might  be  rejected 
as  surplusage,  and  then  the  affidavit  would  stand  thus ;  **  and  not  elsewhere  out 
of  the  said  county  of  Hants**     But, 

Per  curiam^  tiiat  would  not  be  sufficient.  The  affidavit  must  state  that  the 
cause  of  action  did  not  arise  in  the  county  from  which  the  motion  is  made  to 
change  the  venue. 

Rule  discharged.! 

t  See  TUd:9  Fractice,  610,  5th  edition. 
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TRINITY  TERM,  64  GEO.  III.  1814. 


•The  KING  v.  The  SHERIFF  of  MIDDLESEX,  ia  a  cause  of 

THOMPSON  V.  POWELL. 

Where  a  rule  to  return  a  writ,  issued  out  of  this  court,  expires  in  Yocation,  the  sheriff 
roust  file  ii  at  the  return,  and  cannot  wait  till  the  ensuing  term:  The  Common  Plea* 
ofEce  being  open  during  the  vacation. 

It  appeared  by  the  affidavits  in  this  case,  that  the  sheriff  was  served  with  a 
rule  to  return  a  writ  of  capia*  ad  respondendum^  which  is  a  four  day  rule,  on 
the  20th  of  May.  Easter  term  ended  on  the  23d  of  May^  so  that  the  last  of 
the  four  days  expired  in  the  vacation.  The  sheriff,  conceiving  that  he  was  not 
bound  to  file  a  returned  writ  in  the  vacation,  filed  it  at  the  opening  of  the  court, 
on  the  first  day  of  the  present  term,  on  which  day  the  plaintiff  moved  for  an 
attachment  against  him  for  not  returning  the  writ  pursuant  to  the  rule. 

Mr.  Serjt.  Best^  on  a  former  day,  obtained  a  rule  nm  to  set  aside  this  attach- 
ment, on  the  authority  of  The  King  v.  The  Sheriff  of  Berkshire,  5  East,  380, 
where  the  Court  of  King's  Bench  held  that  if  a  writ  of  fieri  facias  expire  in 
the  vacation,  the  sheriff  need  not  return  it  till  the  first  day  of  the  ensuing  term, 
and  has  the  whole  of  that  day  to  file  it  in. 

Mr.  Serjt.  Vaughan^  now  showed  cause  against  the  rule,  and  said  that  tlie 
practice  of  the  King's  Bench  was  different  from  that  of  the  Common  Pleas  ; 
and  on  appeal  to  the  officers  of  the  court,  Mr.  Secondary  Griffith  said  that, 
when  the  rule  expired  in  vacation,  the  Common  Pleas  office  being  in  the 
7^empie,  and  open  all  the  vacation,  he  apprehended  that  a  party  was  entitled  to 
his  attachment  on  the  first  day  of  the  ensuing  term. 

Mr.  Serjt.  Best^  contra^  urged  the  inconvenience  and  confusion  which  would 
arise  from  introducing  a  practice  into  this  court,  different  from  that  of  the  King*s 
Bench.  The  writs,  he  said,  were  supposed  to  be  returned  into  the  court,  and 
the  sheriff  was  supposed  to  have  an  office  in  court  for  the  purpose  of  return- 
ing them ;  how  then  could  they  be  returned  except  in  term  time  ?  The  case 
of  The  Sheriff^  of  Berkshire  had  been  decided  on  principle,  and  if  that  deci- 
sion were  correct,  the  rule  must  be  the  same  in  this  court. 

Lord  Chief  Justice  GiBBS.^-The  rule  on  which  the  case  of  the  Sheriff  of 
Berkshire  was  decided,  is  not  the  nile  which  is  now  in  question.  The  rule 
which  must  govern  this  case,  is  that  of  8  Geo,  1,  by  which  the  sheriff  is  to 
return  the  writ  in  four  days.  If  he  cannot  do  that,  by  reason  of  the  four  days 
expiring  in  vacation,  he  must  return  it  on  the  first  day  of  the  ensuing  term  ; 
but  if  he  can  do  it  in  vacation,  and  do  not,  he  will  be  in  contempt.  Now  in 
this  court  the  office  is  open  in  vacation ;  it  is  not  open  ro  the  King's  Bench, 
except  in  term  time.  The  King's  Bench,  therefore,  differs  from  this  court,  not 
because  they  go  on  different  principles,  but  because  this  court  can  do  what  the 
former  cannot. 

The  rule  would  accordingly  have  been  discharged ;  but  the 
writ  having  been  actually  returned,  and  no  trial  having  been 
lost,  the  court  set  aside  the  attachment,  on  payment  of  costs* 
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♦JONGE  V.  MURRAY  et  al. 

Where  a  defendant  is  held  to  bail  on  a  writ  issued  against  himself  and  another,  and  the 
plaintiff  declares  against  one  only,  the  court  will  set  aside  the  declaration  and  subse- 
quent proceedingB. 

Mr.  Serjt.  Vatighan^  oa  a  former  day  in  this  term,  obtained  a  rule  ni»i  to 
set  aside  the  declaration  and  proceedings  in  this  cause  for  irregularity,  on  the 
ground  that  the  defendant  had  been  arrested  and  held  to  bail  on  a  writ  of 
capias  ad  respondendum^  issued  against  the  defendant  and  one  W,  N,  H,^  and 
that  a  declaration  had  been  delivered  against  the  defendant  Murray  alone,  no 
process  of  outlawry  having  issued  against  the  said  fF.  N,  H, 

Mr.  Serjt.  Best^  now  showed  cause  against  the  rule,  and  contended  that  a 
variance  between  the  writ  and  declaration  was  the  subject  of  plea  in  abatement, 
and  not  of  motion ;  or,  at  least,  that  the  application  should  have  been  to  set 
the  defendant  at  laige,  on  filing  common  bail.  He  cited  ^miding  r.  Afure, 
6  T.  R.  363,  where  an  origin^  writ  was  sued  out  against  three,  as  surviving 
partners  of  a  fourth,  with  another  set  of  counts  against  them  in  their  own 
right  One  of  the  defendants  was  held  to  bail  for  money  received  by  the  four 
partners.  The  declaration  was  against  the  three  defendants,  without  saying 
that  they  were  the  surviving  partners  of  the  fourth.  The  court  refused  to  set 
aside  the  proceedings  fur  irregularity,  but  permitted  an  exoneretur  to  be  entered 
on  the  bail  piece. 

Lord  Chief  Justice  Gibbs. — ^In  that  case,  the  fourth  partner  was  never  made 
a  defendant ;  and  the  objection  was  that  the  process  was  against  three,  as  sur- 
viving partners,  and  that  the  declaration  was  against  them  in  their  own  right. 
The  ground  on  which  we  granted  the  rule  nUi  in  the  present  case  was,  that 
one  had  been  made  a  defendant  in  the  writ,  who  had  not  been  declared  against, 
and  that  the  plaintifT  could  not  sue  out  bailable  process  against  two,  and  declare 
against  one  only;  indeed  there  is  no  case  where  that  has  been  permitted,  unless 
one  of  the  defendants  have  been  oudawed.  In  Chapman  v.  Elands  2  N.  R. 
82,  this  court  set  aside  the  declaration,  after  the  defendant  had  taken  it  out  of 
the  office,  on  this  ground.  And  the  Court  of  King's  Bench  did  the  same  thing 
in  Mo99  V.  Birch,  5  T.  R.  722. 

Per  curiam*  Rule  absolute. 


•The  KING  o.  The  SHERIFF  of  KENT,  in  a  cause  of  READ  v.  r-^^a 

HAYWARD.  L  ^^ 

Where  the  sheriff,  on  being  ruled  to  return  a  writ,  gave  Dotioa  to  the  plaintiff  that  the 
writ  was  lost,  and  that  the  defendant  was  in  custodv ;  the  plaintiff  should  have  pro- 
ceeded as  if  the  sheriff  had  returned  cepi  corpug  ;  ana  the  court  set  aside  an  attachment 
issued  against  the  sheriff  for  not  returning  the  writ. 

Mr.  Serjt.  Bait  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  ser 
aside  an  attachment  which  had  issued  against  the  sheriff  of  Kimt^  for  not 
returning  a  writ  of  capias  ad  respondendum^  which  had  issued  in  this 
cause  on  the  23d  of  ^pril^  1814.  The  affidavit  of  the  sherift'*s  clerk 
stated  that  the  sheriff  was  ruled  to  return  the  writ  on  the  14th  of  June^  but 
that  aAer  diligent  search  he  was  unable  to  find  the  same,  and  that  before  the 
expiration  of  the  rule,  he  gave  notice  to  the  plaintiff's  attorney  of  this  circum- 
stance, and  that  the  defendant  was  in  his  custody  by  virtue  of  process  issued 
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out  of  the  King's  Bench ;  notwithstanding  which,  the  plaintiff  had  moved  fof 
and  obtained  an  attachment  against  the  sheriff. 

Mr.  Seijt.  Vaughan  now  showed  cause  against  the  rule,  and  contended  that 
the  plaintiflf  had  only  followed  the  regular  course  in  moving  for  the  attachment, 
and  that  he  would  have  been  guilty  of  neglect  if  he  had  not  so  proceeded ;  for 
he  could  not  have  ruled  the  sheriff  to  bring  in  the  body,  till  either  the  writ  was 
returned,  or  till  he  had  obtained  a  certificate  from  the  eustoa  brevium  that  the 
writ  was  not  returned. 

Mr.  Serjt  J9es/,  contra^  said  the  question  was,  whether  the  sheriff  had  done 
all  that  lay  in  his  power.  He  had  given  notice  that  the  writ  was  lost,  and  that 
the  defendant  was  in  custody,  and  had  thereby  waived  the  necessity  of  the 
plaintiff's  obtaining  a  certificate  from  the  cu9t09  brevium:  the  plaintiff,  there- 
fore, should  have  ruled  the  sheriff  to  bring  in  the  body.  No  injustice  would 
accrue  from  this  attachment  being  set  aside,  because  the  plaintiff  could  still  go 
on  against  the  defendant,  who  was  in  custody. 

Lord  Chief  Justice  Qibbs. — The  question  is,  not  whether  the  plaintiff  might 
or  might  not  have  ruled  the  sheriff  to  bring  in  the  body,  without  the  writ  having 
been  actually  returned,  but  whether,  under  all  the  circumstances,  there  were 
any  ground  for  this  attachment.  Without,  therefore,  deciding  the  first  question, 
I  think  this  attachment  should  be  set  aside.  The  sheriff  had  actually  executed 
the  writ,  and  was  desirous  of  returning  it,  but  was  prevented  from  so  doing  by 
its  having  been  lost.  He  gave  notice  to  the  plaintiff  of  that  circumstance,  and 
also  that  the  defendant  was  in  custody.  Tlie  plaintiff  might  then  have  pro- 
ceeded as  if  the  sheriff  had  returned  cqn  corpus^  and  actually  brought  in  the 
body. 

Pit  curiam.  Rule  absolute. 


MICHAELMAS  TERM,  54  GEO.  III.  1814. 


•322]  • V.  MARSHALL, 

Notice  of  bail  given  on  the  10th  of  IVmmfter  ;^-on  the  12th,  notice  that  other  bail 
would  be  added,  who  would  justify  on  the  Idth: — On  the  14th  the  latter  notice  counter- 
manded, and  notice  again  given  of  the  original  bail.  They  appearing  to  justify  on  the 
l£ith,  kdd^  that  the  iaat  notice  would  be  sufficient,  if  notice  of  jusufication  had  been 
given. 

Mr.  Serjt.  Vaughan  opposed  the  justification  of  the  bail  in  this  action,  on 
the  ground  of  irregularity  in  the  notice.  On  the  10th  of  November,  notice 
was  given  of  the  persons  who  now  appeared  to  justify. — On  the  12th,  notice 
was  given  that  the  other  bail  would  be  added,  who  would  justify  on  the  present 
day,  the  15th.  On  the  14th,  the  second  notice  was  countermanded,  and  a  third 
notice  given  of  the  persons  originally  put  in,  and  who  now  appeared.  lie 
contended  that  this,  being,  in  fact,  but  one  day's  notice,  was  insufficient. 

Lord  Chief  Justice  Gibbs. — ^I  think  the  plaintiff  has  had  time  enough.  The 
notice  being  originally  of  these  bail,  his  attention  has  never  been  withdrawn 
from  his  inquiry  as  to  them ;  because  the  second  notice  was  only  that  others 
would  be  added,  and  would  justify  to-day. 

They  would  accordingly  have  been  permitted  to  justify,  but  it  appearing  that 
there  had  been  no  notice  of  their  justification,  they  were  rejected. 

2R 
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•The  KING  v.  The  Sheriff  of  MONMOUTH,  in  a  cause  of  LEWIS 

V.  ROBERTS. 

If,  to  a  writ  of  venditioni  expona$  for  goods  already  taken  in  execution,  with  a  claase  of 
feri  facias  for  the  residue,  the  sheriff  return  that  he  has  made  of  the  said  goods  20/. 
but  omit,  by  migtake,  to  return  nulla  bona  to  the  fieri  facias t  the  court  will  allow  the 
sheriff  to  amend  the  return,  and  will  set  aaide  an  attachment  issued  against  him  for  not 
making  the  return. 

In  this  cause,  a  writ  oi  fieri  facias^  at  the  suit  of  LewU^  against  Roberts^ 
was  issued  on  the  29th  of  November^  1813,  to  the  sheriff  of  monmoulh^  with 
directions  to  levy  the  sum  of  92/.  89.  5(/.,  returnable  on  the  20th  of  January 
following.  On  the  27th  of  January,  1814,  the  sheriff,  having  been  ruled  to 
return  the  writ,  returned  that  he  had  levied  of  the  goods  of  tlie  defendant  to  the 
amount  of  30/.,  which  remained  in  his  hands  for  want  of  buyers.  On  the 
10th  of  JunCy  a  writ  of  venditioni  exponas  for  the  said  goods,  with  a  fieri 
facias  for  the  residue,  issued,  directed  to  the  same  sheriff,  who  returned  that 
he  had  made  of  the  said  goods  the  sum  of  20/.  which  money  he  had  ready  ; 
but  he  omitted,  by  mistake,  to  make  any  return  to  the  fieri  facias  contained  ia 
the  writ,  in  consequence  of  which  omission,  an  attachment  issued  against  him. 
The  sheriff  then  offered  the  plaintiff  to  pay  him  the  sum  of  74?.  I4s.  8</.9 
being  the  amount  of  the  debt  and  costs  claimed  by  the  plaintiff,  provided  the 
latter  would  hold  it  conditionally,  till  the  result  of  the  sheriff's  application  to 
the  court  should  be  known.  The  plaintiff,  however,  refused  to  take  the  money, 
with  that  condition ;  and  the  sheriff  then  paid  it  into  the  hands  of  the  coroner, 
with  notice  to  retain  the  same,  until  the  court  could  be  moved  for  leave  to  amend 
the  return  of  the  latter  writ. 

The  Solicitor  General,  accordingly,  on  the  first  day  of  this  term,  obtained  a 
rule  to  show  cause,  why  the  return  of  the  writ  of  venditioni  exponas  and 
fieri  facias  should  not  be  amended  by  returning  nulla  bona  to  the  fieri  facias 
clause  of  the  writ,  and  why  all  further  proceedings  on  the  attachment  should 
not  be  stayed ;  and  why  the  sum  of  74/.  14«.  8a.  should  not  be  returned  by 
the  coroner  to  the  sheriff.  This  was  moved  on  the  affidavit  of  the  under- 
sheritf,  which  stated  that,  to  the  best  of  his  knowledge,  the  defendant  was  pos- 
sessed of  no  other  goods,  than  those  which  had  been  already  taken  under  tlie 
former  writ  of  fieri  facias  :  — That  it  was  found  impossible  to  dispose  of  the 
said  goods  for  more  than  25/.  and  that  extraordinary  expenses  had  been  in- 
curred, which  amounted  to  more  than  5/. — And  that  die  return  to  the  last  fien 
facias  had  been  omitted  by  the  mistake  of  his  clerk. 

Mr.  Serjt.,  Vaughan,  now  showed  cause  against  the  rule,  on  the  affidavit  of 
the  plaintiff's  attorney,  which  stated,  that  he  had  been  informed  that  the  defend- 
ant was  possessed  of  property  more  than  sufficient  to  satisfy  this  execution: — 
That  after  Uie  first  writ  of  fieri  facias  had  issued,  two  other  executions,  at  the 
suit  of  different  persons,  had  been  levied  upon  the  defendant,  and  paid  ;  and 
that  no  warrant  had  been  issued  on  the  fieri  facias  clause  of  the  second  writ.— - 
He  contended  that  this  could  not  be  considered  as  a  mistake  on  the  part  of  the 
sheriff,  which  the  court  would  allow  him  to  rectify.  He  had  admitted,  by  his 
return  to  the  first  writ,  that  he  had  levied  goods  to  the  amount  of  30/.  if  he  were 
nut  certain  that  the  goods  would  produce  that  sum,  he  should  merely  have 
returned  that  he  had  levied  certain  goods,  which  remained  in  his  hands  for  want 
of  buyers,  without  specifying  any  particular  sum.  To  the  writ  of  venditioni 
exponas  the  sheriff  had  returned  20/.,  whereas  the  goods  had  been  sold  fot 
25/. — He  had  no  right,  he  said,  to  retain  more  than  his  poundage. 

Ijord  Chief  Justice  Gibbs.— If  the  fact  be  as  you  state  it,  the  plaintiff  himself 
might  have  made  this  motion,  and  might  then  have  brought  his  action  for  a  false 
return.  It  cannot  be  expected  that,  after  an  affidavit  that  this  was  a  mere  mis- 
take of  the  under-sheriff's  clerk,  we  shall  leave  tlie  sheriff  without  remedy ; 
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especially  when  we  consider  that,  if  the  plaintiff  have  any  remedy,  that  will  be 
granted  him  by  allowing  this  amendment.  For  if  the  defendant  be  in  posses- 
sion of  any  other  goods,  the  moment  the  writ  is  amended,  by  returning  nulla 
hona^  the  plaintiff  may  bring  his  action.  Supposing  that  the  sheriff  ought  to 
have  issued  his  warrant,  the  court  will  not,  on  that  ground,  leave  him  without 
remedy. — Pet  curiam^ 

Rule  absolute,  on  payment  by  the  sheriff  of  the  costs 
of  the  attachment,  and  of  this  application. 


•366]  •POTTS  V.  WARD. 

Where  a  cause  is  referred  to  arbitration,  the  death  of  one  of  the  parties,  at  any  time  before 
the  award  made,  is  a  revocation  of  the  arbitrator's  authority ;  and  the  coigrt  will  ae^ 
■side  an  award  made  subsequently  to  such  death. 

In  this  action,  and  in  another  between  the  same  parties,  which  came  on  to  be 
tried  at  Fork,  at  the  summer  assizes  1811,  verdicts  were  taken  for  the  plaintiff, 
subject  to  the  award  of  an  arbitrator,  to  whom  all  matters  in  dispute  between 
the  parties  were  referred.  On  the  14th  o( February,l%l4^  at  two  o*clock  in  the 
morning,  the  plaintiff  died,  and  in  the  evening  of  the  same  day,  the  arbitrator 
made  his  award,  by  which  he  awarded  that  the  verdict  should  stand. 

Mr.  Serjt.  Beatj  in  Easter  term  last,  obtained  a  rule  niai  to  set  aside  the 
award,  on  the  ground  that  the  arbitrator's  authority  was  determined  by  the 
death  of  the  plaintiff.  He  made  several  other  objections  to  different  parts  of  the 
award,  which  it  became  unnecessary  to  argue. 

The  Solicitor  General^  now  showed  cause  against  the  rule.  He  contended 
that,  as  the  arbitrator  had  awarded  that  the  verdicts,  which  were  taken  before 
the  death  of  the  plaintiff  happened,  and  which  were  taken  to  abide  the  event  of 
the  award,  should  stand  ;  the  award  related  back  to  the  time  when  those  ver- 
dicts were  taken.  If  this  award  should  be  set  aside,  the  party  would  loose  the 
benefit  given  him  by  stat.  17.  Car.  2.  e.  8.t 

Lord  Chief  Justice  Gibbs. — ^I  am  quite  clear  that  this  award  cannot  stand, 
because  the  death  of  one  of  the  parties  is  a  revocation  of  the  arbitrator's  autho- 
rity. Suppose  one  of  the  parties  had  died  immediately  after  the  verdicts  had 
been  taken ;  it  might  have  been  contended  with  the  same  reason  that,  in  that 
case,  the  award  ought  to  stand.  The  court  will  be  very  willing  to  assist  the 
plaintiff's  representatives,  but  it  is  impossible  that  this  award  can  stand.— Per 
curiam^ 

Rule  absolute.} 

t  By  that  statute  it  is  enacted,  '  That  the  death  of  either  party,  between  the  verdict 
and  the  judgment,  shall  not  hereafter  be  alleged  for  error,  so  as  such  judgment  be  entered 
within  two  terms  after  such  verdict.' 

X  In  Turner  v.  Cawper,  Barnes,  210.,  a  rule  was  taken  by  consent  to  refer  it  to  thepro- 
thonotary,  to  inquire  mto  the  Quantam  of  the  debt,  and  the  value  of  the  goods  levied ;  and, 
before  the  prothonotarjr  made  nis  report,  the  plaintiff  died :— His  executor,  on  his  applica- 
tion to  stand  in  the  plaintiff's  place,  was  made  a  party  to  the  rule ;  and  the  prothonotary 
was  directed  to  proceed,  without  the  consent  of  the  defendant  to  this  rule. 


468  .  V.  Meller.  M.  T.  1814.  [*376 


♦LUZALETTI  v.  POWELL. 

On  moving  for  a  niU  nisi  to  compel  the  plaintiff  to  me  security  for  costs,  the  defendant 
must  state  in  what  stage  the  proceedings  are :— The  court  will  not  grant  the  rule  nifi  in 
a  cause  in  which  interlocutory  judgment  has  been  signed,  until  that  judgment  has  been 
set  aside. 

The  Solicitor  General,  on  a  former  day,  moved  for  a  rule  nisi  to  compel  the 
plaintiff  in  this  action,  and  in  another  between  the  same  parties,  to  give  security 
for  costs,  on  the  ground  that  he  had  left  this  country,  and  was  gone  to  reside  in 
Spain  ;  and  that  his  attorney,  on  being  applied  to,  refused  to  give  any  security.! 
He  was  not  prepared  to  say  in  what  stage  of  the  proceedings  the  causes  then 
stood,  conceiving  it  to  be  sufficient  to  show  that,  when  cause  should  be  shown 
against  his  rule.  The  court,  however,  held  that  it  was  necessary  to  state  it  on 
making  the  motion,  which  the  Solicitor  General^  accordingly,  now  did ;  when 
it  appeared  that  interlocutory  judgment  had  been  signed  in  one  ,of  the  actions, 
but  that,  in  the  other,  the  defendant  had  not  pleaded.  With  respect  to  the  first, 
he  admitted  that  the  court  could  not  make  the  rule  absolute,  pending  the  judg- 
ment ;  but  his  reason  for  making  the  motion  now  was,  that  the  other  side  might 
not  allege  that  the  application  had  not  been  made  soon  enough. 

Lord  Chief  Justice  Gibbs.— -The  court  cannot  even  grant  a  rule  nwt,  unless 
the  judgment  be  set  aside.  This  is  the  same  as  if  the  motion  were  made  in  a 
cause  which  does  not  exist. 

Per  etiruim-^Rule  refused,  as  to  the  action  in  which  interlo- 
cutory judgment  had  been  signed.  As  to  that  in  which  no 
plea  had  been  pleaded,  a  rule  nisi  was  granted. 

t  Where  the  defendaat  is  entitled  to  demand  security  for  costs,  he  should  first  apply  for 
it  to  the  plaintiff's  attorney ;  2  Smith's  Rep.  661.,  and  if  the  motion  be  not  made  till  after 
notice  of  trial,  the  court  ot  K.  B.  will  reauire  an  affidavit  that  such  application  has  been 
made ;  otherwise,  not.^R.  £.  47.  G.  3.  k.  B. — ^Tidd's  Prac.  533.,  5tn  edition. 


v.  MELLER.  ['dSe 

Bail  by  affidayit  rejected,  on  the  ground  that  one  of  them  was  described  in  the  notice  of 
justincation  as  A.,  B,  generally,  but  in  the  affidavit  of  justification  as  A.  B.  the  younger. 

Me.  Serjt.  Bosanquet^  opposed  the  justification  of  the  bail  in  this  case,  which 
was  by  affidavit,  on  the  ground  that  notice  had  been  given  that  •/.  S,  would 
justify;  the  affidavit  which  had  been  sent  up  from  the  country  stated  that./.  ^.9 
the  younger^  was  worth  so  much.  By  stating  him  in  the  notice  generally,  the 
plaintiff*  would  be  induced  to  suppose  that  the  elder  person  was  intended  as  one 
of  the  baily  and  he  might,  perhaps,  consider  him  to  be  sufficient. 

Mr.  Serjt.  Best^  contended  that  the  plaintiff  should  have  produced  an  affidavit 
that  there  were  two  persons  of  the  same  name. 

Lord  Chief  Justice  Gibbs.— The  defendant  has,  by  his  affidavit,  confessed 
that  there  are  two.  For,  by  designating  this  man  as  the  younger,  it  must  be 
implied  that  there  is  another  of  the  same  name ;  which  other  must  be  the  per- 
son intended  in  the  notice,  since,  in  the  notice,  he  is  stated  generally. — Per 
curiam^ 

Bail  rejected* 
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HILARY  TERM,  55  GEO.  III.  1815. 


♦DAND  V.  BARNES. 

A  defendant  may  move  to  set  aside  the  service  of  a  writ  for  irregularity,  at  any  time  be- 
fore a  new  step  is  taken  in  the  cause.— Where  common  process  is  sued  out  against  A. 
and  several  otaers ;  A.  may  move  the  court,  if  the  others  be  not  brought  into  court,  upon 
an  affidavit,  entitled  of  a  cause  between  the  plaintiiTand  A,  only. 

Mr.  Seijt.  Roughj  showed  cause  against  a  rule,  which  had  been  obtained  by 
Mr.  Serjt.  Beat^  to  set  aside  the  service  of  the  writ  oi  capioB  adregpondendum 
in  this  cause  for  irregularity,  on  tlie  ground  that  the  year  of  our  Lord,  in  the 
notice  at  the  foot  of  the  writ,  was  in  figures.  After  the  decision  of  the  court, 
in  the  case  of  Rogan  v.  Lety  1  Marsh,  272.,  he  would  not  attempt  to  contend 
that  the  year,  if  inserted  at  all,  must  not  be  inserted  at  full  length ;  but  another 
question  was,  whether  this  application  ought  not  to  have  been  made  earlier.  It 
appeared  that  the  writ  issued  on  the  29th  of  June  last,  and  was  returnable  on 
the  dd  of  November y  (the  morrow  of  All  Souls ;)  and  that  the  motion  was  not 
made  till  the  26th  of  November^  beinir  the  last  day  of  Michadmaa  term.  He 
cited  Pearson  v.  Hodgson^  Mic.  55  G.  3.  K.  B.  M.  S.,  which  was  the  case  of 
an  irregularity  of  the  same  nature  as  the  present ;  the  kUUai  was  returnable  on 
the  6th  o(  November^  and  the  motion  was  made  on  the  18th;  so  that,  in  that 
case,  there  was  less  delay  than  in  the  present  instance ;  the  court  of  King*8 
Bench,  however,  held,  that  the  defendant  had  come  too  late.  Another  objection 
was,  that  the  defendant  was  not  entitled  to  make  this  application  at  all ;  for  his 
affidavit  was  entided  in  a  wrong  cause,  viz,  in  Dand  v.  Barnes  ;  whereas  the 
action  was  brought  against  Barnes^  together  with  three  others,  as  appeared  by 
the  notice  at  the  foot  of  the  capias.  On  the  authority  of  1  Smith's  Rep.  457., 
2  T.  R.  643.,  and  7  T.  R.  661.,  he  contended  that  the  affidavit,  being  so  enti- 
tled, was  not  in  a  condition  to  be  read. 

Mr.  Serjt.  Best^  as  to  the  latter  objection,  contended  that,  in  the  case  of  com- 
mon process,  he  had  a  right  to  assume  that  the  action  was  against  one  only, 
until  the  plaintiff  had  brought  the  others  into  court ;  for  the  piaintiflf  might  de- 
clare against  each  of  them  separately,  though  in  the  case  of  bailable  process,  he 
could  not,  as  was  decided  in  Jonge  v.  Murray ^  Ante,  237.  As  to  the  other 
objection,  that  the  defendant  was  too  late  in  his  application,  he  said  the  practice 
of  this  court  was,  that  the  defendant  might  make  this  motion  at  any  time  before 
another  step  had  been  taken. 

The  court  were  of  opinion,  that  under  the  circumstances  of  the  case,  the 
defendant's  affidavit  was  properly  entitled,  and  that  his  application  was  made 
in  proper  time.     The  rule  was  therefore  made 

Absolute. 


•404]  •RINGER  v.  JOYCE. 

Where  an  arbitrator,  having,  by  mutual  agreement  of  the  parties,  closed  his  examination, 
refuses  the  application  of  the  defendont^s  attorney  for  another  hearine,  and  makes  his 
award ;  the  court  will  not  set  aside  the  award,  on  the  affidavit  of  the  defendant's  attor- 
ney,that  he  was  in  possession  of  evidence  which  would  repel  that,  on  which  the  award 
was  founded. 

Mr.  Serjt.  BtsU  had  obtained  a  rule,  calling  on  the  plaintiff  to  show  causeg 
Vol.  IV.— 60  2  r  2 
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why  the  award  of  the  arbitrator,  to  whom  this  cause  had  been  referred,  should 
not  be  set  aside.  The  action  was  brought  for  work  and  labor,  and  was  referred 
to  the  arbitration  of  a  gentleman  at  the  bar,  before  whom  the  parties  met  at  three 
different  times.  The  third  meeting,  it  was  agreed,  should  be  the  last ;  when 
all  thq  evidence  on  both  sides  was  to  be  produced.  At  that  meeting,  the  plain- 
tiff'laid  certain  accounts  before  the  arbitrator,  on  which  the  award  was  founded. 
The  defendant's  attorney  afterwards  applied  to  the  arbitrator  for  another  hearing, 
alleging,  generally,  that  he  was  in  possession  of  fresh  evidence,  which  would 
counterbalance  the  effect  of  the  accounts  produced  by  the  plaintiff.  The  arbi 
trator,  however,  refused  the  application,  on  the  ground  that  he  could  not,  with 
regularity  or  propriety,  comply  with  it.  The  present  motion  was  made  on  the 
affidavit  of  the  defendant's  attorney,  which  stated  that  he  was  not  aware  of  the 
nature  of  the  accounts  which  had  been  produced,  and  that  he  had  evidence 
sufficient  to  outweigh  them. 

Mr.  Serjt.  Vavghan^  was  to  have  shown  cause,  but  the  court  called  upon 
Mr.  Serjt.  Best^  to  support  his  nde. 

Lord  Chief  Justice  Gibbs. — I  am  by  no  means  of  opinion  that  the  arbitrator 
in  this  case  has  made  any  mistake.  Every  case  of  this  kind  must  stand  on  its 
own  ground,  and  the  arbitrator  must  use  his  own  discretion,  whether  he  will 
grant  another  hearing  or  not.  In  the  present  case,  it  was  agreed  that  the  third 
meeting  should  be  the  last,  and  at  that  meeting  there  was  nothing  said  respect- 
ing any  fresh  evidence : — If  any  such  existed,  it  should  have  been  explicitly 
stated  to  the  arbitrator,  as  a  reason  for  deviating  from  the  regular  course.  The 
arbitrator's  answer  to  the  application  was,  that  he  could  not  with  propriety 
comply  with  it ;  and  as  he  was  to  judge  for  himself,  I  think  that,  on  that  ground, 
he  was  fully  justified.  But  the  case  is  defective  in  another  point;  for  the  defend- 
ant's attorney  states  that,  by  this  new  evidence,  the  effect  of  the  plaintiff's 
accounts  would  be  destroyed.  Now  he  could  only  know  that  from  the  defend- 
ant, and  tlierefore,  before  we  set  aside  this  award,  we  should,  at  all  events,  have 
required  an  affidavit  of  the  defendant  himself. — Per  curiam. 

Rule  disehaiged  with  costs. 


♦HOME  V.  SMITH.  [»410 

The  court  will  not  ^rant  an  attachment  against  a  witness,  for  not  appearing  to  give  evi- 
dence, unless  a  clear  case  of  contempt  be  made  out  against  him. — Where  the  witness 
resides  twenty-four  miles  from  the  assize  town,  and  his  expenses  are  not  tendered  to 
him  till  the  evening  before  the  trial,  the  court  will  not  grant  an  attachment. 

Mr.  Serjt.  Pell,  showed  cause  against  a  rule,  which  had  been  obtained  by 
Mr.  Serjt.  Best,  for  an  attachment  for  contempt  against  Daniel  Knight,  for  not 
attending  to  give  evidence  on  the  trial  of  this  cause,  at  the  last  assizes  at  ff  tn- 
chester,  pursuant  to  his  subpiena.  It  appeared  that  the  residence  of  the  witness 
was  twenty-four  miles  from  fflnchestcr ;  that  the  subpoena  was  served  on  the 
13lh  o{  July  ;  that  the  plaintiff,  on  the  19th  of  July,  being  the  day  before  the 
cause  was  expected  to  be  tried,  tendered  him  1/.  for  his  expenses,  which  the 
witness  refused  ;  and  that  in  the  evening  of  the  same  day,  the  plaintiff'  tendered 
him  the  sum  of  3/.  for  his  expenses.  The  court,  he  said,  would  not  grant  an 
attachment,  unless  all  necessary  expenses  had  been  tendered  at  the  time  when 
the  subpoena  was  served.  He  cited  Fuller  v.  Prentice,  6  H.  B.  49. — Bowles 
v.  Johnson,  1  Bl.  36.,  and  Hallet  v.  Mears,  18  East,  16. 

Mr.  Serjt.  Best,  contra,  observed  that  the  sum  tendered  was  quite  sufficient 
to  defray  all  reasonable  expenses ;  and  tliat,  if  this  attachment  were  not  granted. 
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witnesaes  woi  Id  be  encouraged  to  make  a  bargain  for  their  expenses,  so  as  to 
enable  them  to  make  a  profit  of  their  eviflence. 

Lord  Chief  Justice  Gibbs. — This  would  be  a  very  good  argument  to  a  jury, 
an  action  against  a  witness,  but  before  we  can  grant  an  attachment,  we  must 
have  a  very  clear  case  of  contempt  made  out  against  him.  The  question  is, 
not  whether  those,  whose  testimony  is  wanted  at  the  trial  of  a  cause,  shall  be 
permitted  to  extort  money  from  the  parties,  but  whether  a  case  have  been  made 
out  against  the  witness,  sufficiently  clear  to  induce  the  court  to  grant  an  attach- 
ment against  him.  I  do  not  think  that  it  is  absolutely  necessary  to  tender  suffi- 
cient conduct  money,  at  the  time  of  serving  the  subposna ;  because,  in  some 
cases,  a  party  may  at  first  tender  an  insufficient  sum,  and  on  that  being  refused 
may  increase  his  offer.  I  am  far  from  thinking,  however,  that,  in  the  present 
case,  the  plaintiff  has  brought  himself  within  the  rules  which  the  court  requires. 
The  subpcena  was  served  a  week  before  he  trial,  and  it  is  not  pretended  that 
any  adequate  offer  was  made  till  the  evening  before  the  trial.  If  the  plaintiff 
have  any  real  ground  of  complaint, — ^If  he  have  lost  any  thing  by  the  absence 
of  this  witness,  he  has  his  remedy  by  bringing  an  action  on  the  case  against 
him,t  but  to  that  remedy  he  must  be  left. — Ptf  turxanXy 

Rule  discharged.^: 

t  Given  by  8tat.  5  Blia.  e,  9.  «.  12,  for  the  penalty  of  10/.  and  further  recompense,  if 
assessed  by  the  court. 
X  Vide.  1  Marsh,  p.  42. 


*441]  *SERRA,  et  al.,  i;.  FYFFE. 

To  debt  on  bond,  the  condition  of  which  was,  'that  A,  B,  should  deliver  a  true  account 
of  all  moneys  received  by  him  in  pursuance  of  his  office,'  the  defendant  pleaded  per- 
formance generallv : — The  plaintiff  in  bis  replication,  assigned  for  breach,  *  that  A.  B. 
was  requested  to  deliver  a  true  account  of  all  moneys  received  by  him  in  pursuance  of 
his  office,  but  refused  so  to  do.' — Held,  on  special  demurrer,  that  this  assignment  of  the 
breach  waa  bad,  in  not  alleging,  'that  A,  B.  had  received  any  moneys  by  virtue  of  his 
office.' 

The  plaintiffs  declared  as  obligees  of  a  bond,  dated  the  25th  of  March^  1805, 
against  the  defendant,  as  obligor,  in  the  penalty  of  1000/.  The  defendant  craved 
oyer  of  the  bond,  and  of  the  condition,  which,  after  reciting  that  one  fV,  Begbie^ 
had  been  appointed  collector  of  the  poor's  rates,  in  the  parish  of  St.  George 
the  Martyr ;  and  that  the  defendant  and  7.  H.  had  proposed  themselves  as 
security  for  the  said  W,  Begbie,  until  all  accounts  should  be  fully  and  truly 
settled  and  paid ;  provided,  **  that  if  the  said  fF,  Begbie^  did  and  should,  from 
time  to  time,  and  at  all  times  thereafter,  deliver  to  the  directors  of  the  poor  of 
the  said  parish  a  just  and  true  account  in  writing,  of  all  moneys  received  by  him 
in  pursuance  of  his  office,  and  from  whom  received  respectively,  and  of  ail  sums 
of  money  from  time  to  time  outstanding,  with  the  names  of  the  persons  from 
whom  due,  verified  upon  oath  ;  and  should  well  and  truly  pay  to  such  persons, 
for  such  purposes,  and  in  such  manner,  as  the  directors  should  appoint,  all  such 
sums  as  should  appear  to  be  received  by  him,  without  fraud  or  further  delay ; 
and  in  all  other  respects  justly,  truly,  and  faithfully  discharge  and  execute  the 
duties  of  his  office ; — then  the  obligation  to  be  void." — The  defendant  then 
pleaded  firsts  non  ett  factum  $  seeondiy^  that  the  said  fV.  Begbie^  did  from 
time  to  time,  and  at  all  times  after  the  making  of  the  said  writing  obligatory, 
well  and  truly  observe,  perform,  fulfil,  and  keep  all  and  sinffular  the  articles, 
clauses,  payments,  conditions,  and  agreements  in  the  said  condition  specified,  on 
his  part  and  behalf  to  be  observed,  &c.,  according  to  the  true  intent  and  mean- 
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ing  thereof.— -The  feplication,  as  to  the  second  plea*  allied  that  W,  Begbit, 
continued  collector  of  the  said  rates  until  the  26th  of /V&ruary,  1812,  when  he 
was  requested  by  the  said  directors  to  deliver  to  them  a  just  and  true  account 
in  writing  of  all  moneys  received  by  him,  in  pursuance  of  his  said  office,  and 
from  whom  received  respectively,  but  that  he  refused  so  to  do.  There  was 
a  further  breach,  which  stated  that  W.  Beginef  received  divers  sums  of  money, 
which  he  did  not  pay  over  as  directed ;  on  which  breach  issue  was  taken.  To 
ihejirat  breach,  the  defendant  demurred  ; — ^assigning,  among  other  causes  of 
demurrer,  that  it  was  not  alleged,  nor  did  it  appear  thereby,  that  the  said  W, 
jBegbiej  ever  received  any  moneys  by  virtue  of  his  said  office ;  and  that  the 
said  Erst  breach  contained  a  negative  pregnant,  in  alleging  that  the  said  W.  Beg* 
bie,  had  not  delivered  an  account  of  the  moneys  received  by  him  in  pursuance 
of  his  office,  without  averring  that  he  had  received  moneys  in  pursuance  of  his 
office ;  by  the  omission  of  which  averment,  the  defendant  was  prevented  from 
traversing  and  putting  the  same  in  issue.  The  plaintiff  joined  in  demurrer,  and 
on  this  day  the  case  came  on  for  argument. 

Mr.  Serjt.  Vaughan^  was  to  have  argued  in  support  of  the  demurrer,  but  the 
court  called  on  the  plaintiff's  counsel  to  support  the  replication. 

The  Solicitor  General,  accordingly  cited  fFillcockt  v.  Nicholh,  I  Price's 
Excheq.  Rep.  109. — Com.  Dig.  tit.  Pleader,  (C.  45.) 

Lord  Chief  Justice  Gibbs. — The  practice  formerly  was,  for  the  defendant  to 
allege  performance  specially  in  his  plea,  and  while  that  particularity  was 
required  in  the  plea,  the  replication  was  much  facilitated  by  it. — The  rule  was 
held  so  strictly  that  in  a  case  like  the  present,  it  would  have  been  necesssry  for 
the  defendant  to  have  averred,  either  that  he  had  received  no  moneys,  or,  if  he 
had,  that  he  had  accounted  for  them ;  and  general  performance  would  have  been 
bad  on  special  demurrer ;  but  if  the  plaintiff  had  not  demurred,  it  would  have 
been  incumbent  on  him  to  point  out  the  special  breach. — Where  there  are  some 
conditions  in  the  negative,  and  some  in  the  affirmative,  or  where  some  are  in 
the  alternative,  general  performance  is  not  sufficient.  In  this  view  of  the  case» 
therefore,  and  unless  the  law  on  this  subject  be  much  altered  since  I  had  more 
to  do  with  pleadings  than  I  lately  have  had,  the  breach  is  ill  assigned.  I  think 
the  plaintiffs  had  better  move  to  amend. 

The  plaintiffs,  accordingly,  had  leave  to  amend,  on  payment  of 
costs ;  and  tlie  defendant  was  at  liberty  to  plead  de  novo. 


*PAYNE  et  al.,  plaintiffs,  and  GARRICK  et  ux.,  Deforciants.     [«468 

A  fine  may  be  amended,  by  striking  out  the  names  of  the  parishes,  in  which  the  lands 
were  erroneously  described  to  be  situated ;  those  lands  being  extra-pardchial. 


♦ARBOUIN  V.  WILLOUGHBY.         *  [UTT 

Proceedings  set  aside,  on  the  ground  that  the  defendant,  having  two  Christian  names, 

issued  by  only  one  of  them. 

Mr.  Serjt  Vaughan,  showed  cause  against  a  rule  to  set  aside  the  proceed- 
ings in  this  cause,  on  the  ground  that  the  defendant  was  sued  by  the  names  of 


477] 


1  Marshall.  473 


WiUiam  ffiUoughby,  his  Christian  name  beings  Hana  William.  He  contended 
that  this  was  no  variancey  for  the  defendant  was  not  called  by  a  different  name 
from  his  real  name. 

Lord  Chief  Justice  Gibbs,  however,  observed  that  (his  was  the  same  as  if 
the  plaintiff  had  declared  against  the  defendant  by  the  name  of  William  only, 
and  the  defendant  had  pleaded  in  abatement,  in  which  case  he  would  have  been 
entitled  to  judgment. — Per  curiam. 

Rule  absolute. 


TRINITY  T£RM»  55  GEO.  III.  1815. 


'^v 


•507]  •BROWN  V.  CRUMP. 

A  declaration  that  in  consideration  that  the  defendant  jbi^  become  tenant  to  the  plaintifT 
of  a  farm,  the  defendant  undertook  to  make  a  certain  quantity  of  fallow,  and  to  spend 
60/.  worth  of  manure  every  vear  thereon,  and  to  keep  the  buildings  in  repair : — Held, 
bad  on  ffeneral  demurrer ;  those  obligations  not  arising  out  of  the  Bare  relation  of  land- 
lord and  tenant. 

This  was  an  action  of  assumpsit,  and  the  first  count  of  the  declaration  stated 
that,  whereas  the  defendant,  on  the  24th  of  November,  1808,  at  his  special 
instance  and  request,  had  become  and  was  tenant  to  the  plain tiflf  of  a  certain 
farm  and  premises ;  in  consideration  thereof,  the  defendant  then  and  there  un- 
dertook and  faithfully  promised  the  plaintiff  to  make  not  less  than  thirty  acres 
of  fallow  on  the  said  farm  yearly,  during  the  said  tenancy,  and  to  spend  60/. 
worth  of  manure  every  year  upon  the  farm,  and  to  keep  the  buildings  thereon 
in  repair,  being  allowed  timber  in  the  rough ;  that  the  defendant  was  and  con- 
tinued tenant  to  the  plaintiff  till  the  29th  of  September,  18  H: — Yet  that  he 
did  not,  nor  would,  during  the  continuance  of  the  said  tenancy,  make  thirty  acres 
of  fallow  on  the  said  farm  each  year,  nor  spend  60/.  worth  of  manure  every 
year  upon  the  said  farm,  nor  keep  the  buildings  in  repair,  though  the  plaintiff 
was  ready  and  willing  to  allow  him  timber  in  the  rough  for  that  purpose.-^To 
this  count  the  defendant  demurred  generally,  the  plaintiff  joinea  in  demurrer, 
and  the  case  now  came  on  for  argument. 

Mr.  Seijt.  Beet,  cited  Powley  v.  Walker,  5  T.  R.  ^3.—Gibaon  r.  Welh,  1 
New  Rep.  290. 

Mr.  Seijt.  Copley,  contra,  mentioned  the  case  of  Stewart  v.  fFilkins,  Doug. 
18,  where  an  objection  was  taken  to  the  usual  mode  of  declaring  on  the  war- 
ranty of  a  horse ;— that  the  defendant  promised  that  the  horse  was  sound  ;— 
but  was  overmled.  [Lord  C.  J.  Oibbe. — ^The  objection  there  was,  that  all 
promises  should  be  executory,  but  the  court,  and  particularly  Mr.  •/.  Buller, 
held  that  they  were  not  necessarily  so.  The  doctrine  which  I  have  often  heard 
Mr.  •/.  Butter  lay  down  is,  that  every  tenant,  where  there  is  no  particular  agree- 
ment dispensing  with  that  engagement,  is  bound  to  cultivate  his  farm  in  a  hus- 
band-like manner,  and  to  consume  the  produce  on  it;  this  is  an  engagement 
which  arises  out  of  the  letting,  and  which  the  tenant  cannot  dispense  with, 
unless  by  special  agreement ;  but  it  does  not  follow  that  a  tenant  shall  be  bound 
to  have  a  certain  portion  of  land  every  year  in  a  certain  tillage.]  Mr.  Serjt. 
Copley,  afVer  this  intimation,  declined  to  argne  the  question,  bnt  had 

Leave  to  amend,  on  payment  of  costs. 
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•KENNINGTON  v.  ANDERSON, 

n  the  notice  to  appear  at  the  foot  of  the  procesn,  it  is  not  necessary  that  the  year  should 

be  stated  in  words  at  lengtli. 

In  this  case  a  motion  had  been  made  last  term  to  set  aside  the  proceedings 
for  irregularity,  in  having  the  year  in  the  notice  at  the  bottom  of  the  process  in 
figures;  which  in  Rogan  v.  Zee,  1  Marsh.  272,  was  held  to  be  irregular. 
The  court  expressed  their  intention  of  conferring  with  the  judges  of  the  King* 9 
Bench  on  the  subject;  and  this  case,  with  several  others,  stood  over  till  this 
term,  and 

Lord  Chief  Justice  Gidbs  now  delivered  the  opinion  of  the  court.  In  Rogaa 
V.  Zee,  following  the  decision  of  the  Court  of  King's  Bench,  we  decided  that  it 
was  necessary  that  the  year  should  be  in  words  at  length ;  but  we  have  had  a 
communication  with  the  judges  of  that  court  on  the  subject,  and  on  conferring 
together  we  are  of  opinion  that,  on  the  whole,  there  is  not  sufficient  ground  for 
supporting  that  decision  ;  and  that  as  the  year  is  not  mentioned  at  all  in  the  act, 
1  Marsh.  272,  note  a.,  it  is  sufficient  to  set  it  out  in  figures. 

Rule  discharged. 


♦JOHN  GREY,  plaintiff,  and  JOHN  WAINWRIGHT  et  ux.  r,-„ 
THOMAS  WAINWRIGHT  et  ux.,  THOMAS  COVERDALE  ^^*^ 
and  SUSANNAH  his  wife,  deforciants. 

The  precipe  and  concord  of  a  fine  amended,  bv  inserting  the  real  Christian  names  of  tho 
deforciants,  instead  of  those  which  have  been  erroneously  inserted. 


•ADAMS,  demandant ;— RAD  WAY,  tenant.  [*602 

The  court  will  not  assist  the  demandant  in  a  writ  of  right ;  and,  therefore,  wilt  not  allow 
him  to  quash  a  writ  of  summons  which  has  been  irregularly  executed. 

Mr.  Serjt.  Pell  moved,  on  the  part  of  the  demandant  in  this  writ  of  right,  for 
leave  to  quash  the  writ  of  summons  to  the  four  knights,  (who  choose  the  twelve 
to  try  the  right ;)  on  the  ground  that  no  previous  notice  of  executing  it  had  beei| 
served  on  the  tenant's  attorney.  The  application,  he  said,  was  made  in  the 
demandant's  own  delay,  ex  majori  cautela^  lest  it  should  be  objected  that  tiie 
tenant  would  have  had  a  right  to  challenge  the  four  i^nights.  For  though  it  was 
laid  down  by  Lord  CoAre,  Co.  Lit,  294,  a.,  that  they  could  not  be  challengetU 
the  contrary  appeared  by  15  Edw,  1.  4,  and  the  manner  in  which  they  were  to 
be  challenged  was  there  stated. 

Lord  Chief  Justice  Gibbs.'*— The  rule  which  has  been  adopted  on  considera- 
tion is,  that  as  a  writ  of  right  generally  seeks  to  disturb  a  possession  which  has 
continued  for  a  considerable  length  of  time,  the  court  will  not  assist  the  demand* 
ant  in  getting  over  any  diliiculties  that  may  occur  to  him. 

The  rest  of  the  court  concurred  in  the  opinion  of  the  Chief  Justice ;  Mr. 
Justice  Heath  observing,  that  it  was  in  general  a  very  vexatious  proceeding ; 
and  accordingly  the  application  was 

Rejected.! 

t  See  2  WilUam^^s  Saund»  45,  note  4,  on  the  proceedings  in  a  writ  of  right. 
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•BROWN  V.  CRUMP. 


Where  the  plainiiflT,  haviog  obtained  leave  to  amend  a  count  in  hia  declaration,  addc  new 
counts,  which  contain  no  new  cause  of  action,  but  only  vary  the  manner  of  stating  that 
which  was  demurred  to,  the  court  will  not  order  them  to  be  struck  out. 

In  this  case,  the  defendant  having  demurred  to  the  first  count  of  the  declara- 
tion, the  plaintifT  had  leave  to  amend  it,  Fid*  supra.  567.  {Ante^  303,)  and 
added  three  new  counts,  not  containing  any  new  cause  of  action,  but  only  vary- 
ing the  former  so  as  to  obviate  ,tlie  objection. 

Mr.  Seijt.  BesU  on  a  subsequent  day,  moved  that  the  new  counts  should  be 
struck  out  of  the  declaration,  on  the  ground  that  the  court  had  only  given  leave 
to  amend  the  count  demurred  to. 

Mr.  Serjt.  Copley^  now  showed  cause  against  the  rule,  and  contended  that, 
though  the  plain  till*  could  not  have  added  new  counts  for  a  different  cause  of 
action,  there  could  be  no  objection  to  those  which  had  been  added  ;  for  they 
had  only  changed  the  form  of  the  consideration,  making  it  executory,  instead 
of  executed,  as  it  originally  stood. 

Mr.  Serjt.  Best^,  contra^  observed  that,  whether  the  court  would  have  allowed 
this  addition  on  motion  or  summons,  was  not  the  question; — The  defendant 
should  have  an  opportunity  of  objecting  to  them. 

Lord  Chief  Justice  Gibbs. — There  is  no  doubt  but  the  plaintiff  might  have 
had  leave  to  add  these  counts,  if  he  had  applied  for  it ;  because  it  is  evident 
that  what  was  unnecessary  before,  may  be  very  necessary  now,  in  order  to 
meet  the  different  circumstances  of  the  case.  On  the  other  hand,  the  defend- 
ant should  have  an  opportunity  of  examining  the  additional  counts ;  and  if  it 
appear  that  there  is  any  material  alteration  in  the  statement  they  may  be  struck 
out ;  but  the  new  counts  being  introduced  only  to  vary  the  maimer  of  stating 
the  consideration,  the  court  will  not  order  them  to  be  struck  out. 

Rule  discharged. 
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MO]  •PRICHARD  v.  COWLAM. 

« 

Where  a  married  woman  has  been  arrested  as  acceptor  of  a  bill  of  exchange,  at  the  suit 
of  an  indortee,  the  court  will  not  order  the  bail  bond  to  be  cancelled,  on  an  affidavit 
that  the  drawer,  when  he  drew  the  bill,  knew  the  defendant  to  be  a  married  woman. 

Mr.  Serjt.  Copley,  moved  for  a  rule  to  show  cause  why  the  bail  bond  in  this 
action  should  not  be  given  up  to  be  cancelledv  on  an  cffidavit  which  stated  that 
the  defendant  was  a  married  woman ;  that  she  had  been  arrested  as  the  acceptor 
of  a  bill  of  exchange,  drawn  by  one  Mannevi/le,  and  indorsed  to  the  plaintiff; 
and  that  the  drawer^  at  the  time  when  he  drew  tlie  bill,  knew  the  defendant  to 
be  a  married  woman. 

Lord  Chief  Justice  Gibbs.  But  the  drawer  is  to  be  supposed  to  have  in- 
dorsed it  over  to  the  plaintiff  for  a  valuable  consideration.  Is  not  this  bill  such 
a  representation  of  the  defendant  as  a  single  woman,  as  falls  within  the  rule 
of  this  court,  not  to  interfere  where  a  married  woman  has  held  herself  out  as 
single  T 

The  court  were  of  that  opinion,  and  the  rule  was  accordingly 

Refused. 
(470) 
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HILARY  TERM,  56  GEO.  III.  1816. 


♦PITCHER,  gent.  v.  The  Sheriff  of  MONMOUTH. 

In  an  action  by  an  attorney  for  an  eacape,  it  ia  not  a  aufficient  ground  for  de^iatina  front 
the  general  rule  not  to  chanfe  the  venue  in  auch  case,  tliat  the  witneaaea  on  botL  <idea 
reaide  in  the  county  to  which  the  renue  ia  to  be  changed. 

Mr.  Serjt.  Boaanquetf  moved  for  a  rule  to  show  cause  why  the  renue  ia 
this  action  should  not  be  changed  from  Middlesex  to  MofWUnttK  on  the  defend- 
ant's affidavit,  that  both  his  own  witnesses,  and,  as  he  believed  from  a  conver- 
sation with  the  plaintiff,  those  of  the  plaintiff  also,  were  resident  in  the  county 
of  Monmouth,  There  were  two  objections  to  the  motion,  one,  that  the  action 
was  for  an  escape,!  the  other,  that  the  plaintiff  was  an  attorney ;%  he  admitted, 
therefore,  that  the  application  could  not  be  complied  with  on  the  common 
affidavit,  but  cited  Evans  v.  Weaver^  1  B.  &  P.  20,  where  the  court  held  that, 
in  an  action  on  a  promissory  note,  in  which  the  general  rule  is  that  the  venue 
cannot  be  changed,  the  defendant  might  do  it,  on  an  affidavit  stating  the  number 
of  his  witnesses  who  resided  in  the  county  to  which  the  venue  was  to  be 
changed.  In  the  present  case,  the  affidavit  went  further,  for  it  stated  that  the 
plttintiff*s  witnesses  also  resided  in  Monmouthshire, 

Lord  Chief  Justice  Gibbs.  I  do  not  think  that  this  is  a  case,  in  which  the 
court  would  grant  the  rule.  It  is  a  deviation  from  the  general  practice  to 
change  the  venue  at  all  in  an  action  for  an  escape ;  and  it  has  only  been  done 
on  particular  grounds.  The  ground  of  the  present  application  is  a  very  general 
one ;  viz.  that  the  witnesses  of  both  parties  reside  in  the  country  : — And  when 
YOU  add  to  that,  the  circumstance  that  the  plaintiff  is  an  attorney,  so  that  he 
has  the  law  and  his  privilege  both  on  his  side,  I  think  the  court  cannot  listen  to 
this  application. 

Per  curiam^  Rule  refused. 


t  Per  Lord  C.  J.  HoU,  Mie.  10  IT.  $  JT.  B.,  cited  in  HeathcoatU  caae,  2  Sal.  670.  But 
see  Vaviet  v.  Parry,  Barnea  4!>3,  where,  in  an  action  for  an  escape,  the  plaintiff  ahowed 
for  cause  against  the  annmon  rule  for  changing  the  venue  from  Middlesex  into  Mon- 
mouthshire, that  the  defendant^a  under  aheriff  ought  not  to  have  any  concern  in  returning 
the  jury  process  z'^The  rule  waa  made  absolute,  the  jury  process,  by  consent,  to  be 
directed  to  and  returned  by,  the  coroners.  And  in  Foster  v.  Taylor,  1  T.  R.  781,  the 
venue  waa  changed,  in  debt  on  bond,  to  the  place  where  the  plaintiff's,  as  well  as  the 
defendant's  witnesses  resided.  Aliter  when  the  defendant's  witneaaea,  only,  reaided 
there.    Ihid.  782,  n. 

t  See  the  caaea  cited,  Tidd,  607,  5th  edit. 


*GARLE,  demandmant ;  ORAM,  tenant;  MASON,  vouchee.      [«194 

The  court  will  not  amend  a  recoverv,  by  adding  the  tiihes  of  the  premises  under  the  word 
hereditaments  ;  where  that  word  doea  not  occur  in  the  operative  part  of  the  deed. 


IJ 
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EASTER  TERM,  64  GEO.  III.  1816. 


•BOVILL  V.  MOORE,  et  al. 

Where  a  person  obtains  a  patent  for  a  machine,  consisting  of  an  entirely  new  combination 
of  parte,  though  all  the  parts  may  have  been  used,  separately,  in  former  machines,  the 
roecitication  is  correct  m  setting  out  the  whole  as  the  invention  of  the  patentee  :'~But 
if  a  combination  of  a  certain  number  of  those  parts  have  previously  existed  up  to  a  cer* 
tain  point,  in  former  machines,  the  patentee  merely  adding  other  combinations,  the 
specification  should  only  state  such  improvements ;  though  the  effect  produced  be  dif- 
ferent throughout. 

The  plaintiff  in  this  action  was  assignee  of  a  patent  granted  to  John  Browne^ 
■  for  a  machine  for  the  manufacture  of  bobbin  lace,  or  twist  net,  similar  to  and 
resembling  the  Buckinghanuhire  lace  net,  and  French  lace  net,  as  made  by  the 
hand  with  bobbins  on  pillows  ;'  and  this  action  was  brought  for  infringing  the 
patent  by  pirating  this  machine.  The  specification  described  the  nature  of  the 
invention,  and  in  what  manner  the  same  was  to  be  performed,  by  six  plans  or 
drawings  annexed  to  the  patent,  which  represented  the  different  parts  of  the 
machine,  and  different  views  of  the  whole. 

The  cause  was  tried  at  GuUdhalU  at  the  sittings  after  last  Hilary  term,  before 
Lord  Chief  Justice  Gibhe^  when  it  appeared  that  the  merits  of  the  invention 
consisted  in  the  mode  of  supplying  the  longitudinal  or  warp  tlireads,  and  the 
diagonal  threads  respectively :  The  former  being  supplied  from  distinct  maga- 
zines, called  bobbins  and  jacks^  instead  of  from  the  beam,  as  in  the  common 
machines ;  by  which  means  the  workman  was  enabled  to  form  his  twist  by 
their  agency,^ which  otherwise  he  could  not  have  done: — The  latter  being 
supplied  from  a  roller  or  beam  to  which  the  diagonal  threads  were  fixed,  and 
which,  by  means  of  a  planetary  or  rotary  motion,  disposed  of  those  threads 
over  the  whole  breadth  of  the  piece  of  lace.  On  the  other  hand,  the  defendant 
proved  that,  up  to  the  point  when  tlie  perpendicular  threads  cross  each  other, 
for  the  purpose  of  forming  the  mesh,  the  operation  of  the  machine,  was  similar 
to  the  old  machines,  and  particularly  to  one  for  which  a  Mr.  Heaihcote  had 
obtained  a  patent  two  years  previously  to  that  of  j^rotrnc.— It  was  contended 
by  Mr.  Serjt.  Copley ^  on  the  part  of  the  defendants,  that  though  the  contrivance 
i6ove  stated  was  new  and  extremely  useful,  the  specification  ought  to  have 
pointed  out  that  only,  and  the  patent  ought  to  have  been  for  an  improvement 
only ; — whereas  the  specification  stated,  and  the  patentee  claimed,  the  t/>Ao/e 
machine  as  his  invention.; — ^The  Chief  Justice  told  the  jury  that  if  they  thought 
Browne  had  invented  a  perfectly  new  combination  of  parts,  from  the  beginning, 
through  all  the  parts,  separately,  might  have  been  used  before,  his  specification 
would  be  good :— But  if  they  should  be  of  opinion  that  a  combination  of  a 
certain  number  of  those  parts  had  previously  existed  up  to  a  certain  point,  and 
that  Browne  had  taken  up  his  invention  from  that  point  only,  adding  other 
combinations  to  it,  then  his  specification,  which  stated  the  whole  machine  as 
his  invention,  was  bad.  The  jury  were  of  opinion,  that  up  to  the  point  of 
crossing  the  threads,  the  combination  was  not  new,  and  accordingly  found  a 
verdict  for  the  defendants. 

The  Solicitor' General  now  moved  that  this  verdict  should  be  set  aside  and  a 
new  trial  granted.  He  admitted  that  the  operation  of  the  machine  in  question 
was,  to  a  certain  extent,  the  same  as  the  former  ones ;  but  he  insisted  that  the 
effect  thereby  produced  was  wholly  different;  viz.  in  the  manner  of  supplying 
the  threads  : — The  good  eflfect  of  the  invention  was  not  disputed,  and  that  effect 
was  begun  to  be  produced  the  moment  the  machine  began  to  work :  though 
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neither  the  novelty  nor  the  excellence  of  the  invention  were  immediately 
apparent.  An  improvement^  in  the  legal  sense  of  the  word,  was  an  addUion 
made  to  the  machine,  which  was  to  take  effect  in  a  subsequent  stage  of  the 
operation ;  whereas  Aere,  the  whole  texture  was  carried  on  by  a  new  process. 
He,  therefore,  contended  that  the  specification  was  correct,  in  setting  forth  the 
whole  machine  by  which  this  operation  was  produced. 

Lord  Chief  Justice  Gibbs. — If  I  really  felt  any  doubt  as  to  the  propriety  of 
this  verdict ;  or,  thinking  as  decidedly  as  I  do  that  the  verdict  was  correct,  if  I 
found  there  were  any  doubt  in  the  minds  of  the  rest  of  the  court,  I  should  be 
desirous  of  granting  a  nde  to  show  cause,  because  this  is  a  question  of  great 
importance  to  the  parties:  But  after  giving  all  the  consideration  possible  to  it, 
and  after  attentively  hearing  all  that  has  been  urged  on  the  part  of  the  f^intiff, 
no  doubt  remains  in  the  minds  of  any  of  the  court.-^I  think  a  little  confusion 
has  been  made  between  a  new  machine  for  making  lace,  and  lace  made  in  a 
new  method  by  a  machine  partly  old  and  parUy  new.  In  order  to  try  whether 
it  be,  or  be  not,  a  new  machine  throughout,  we  must  consider  what  the  patent 
purposes  to  give  to  the  patentee,  and  what  privileges  he  would  possess  under  the 
patent.  Now  the  patentee  is  entided  to  the  sole  use  of  this  machine ;  and 
whoever  imitates  it,  either  in  part  or  in  the  whole,  is  subject  to  an  action  at 
tlie  suit  of  the  patentee.  Suppose  it  had  been  a  new  invention  from  beginning 
to  end,  and  after  Broume  had  obtained  his  patent,  Heaihcote  had  made  a 
machine  like  those  which  he  now  makes ;  is  there  any  doubt  but  that  such  a 
machine  would  have  been  an  imitation,  in  part,  of  Brownie  invention  ?  Indeed 
all  the  defendant's  witnesses  agreed  in  stating  that,  though  the  same  thought 
might  have  occurred  to  two  persons,  yet  if  Browne  had  seen  Heaihcote's 
machine,  before  he  made  hb  own,  they  should  have  had  no  doubt  but  that,  up 
to  a  certain  point,  Broume*8  was  an  imitation  of  Heat hcote* 8. '-^li  is  not  imma* 
terial  to  consider  that  the  drawings  or  plans  of  the  machine  were  divided  into 
six  different  sections,  each  containing  a  part  of  the  machine  in  a  different  stage 
of  its  progress ;  and  that  as  to  one  of  them,  which  contained  all  the  principle  of 
the  warp,  the  witnesses  said  that  every  part  of  that  section  existed  in  the  old 
machine ;  and  that  a  machine,  carried  no  further  than  that,  would  have  been  a 
very  useful  invention.  How  then  can  it  be  said  that  Broume*9  specification, 
which  described  from  its  root  a  machine  containing  a  part  which  was  common 
to  Heaihcote*8,  does  not  contain  more  than  Browne  himself  invented  ? 

Mr.  Justice  Dallas. — After  the  full  investigation  which  this  case  has  under- 
gone, I  feel  no  doubt  which  would  justify  our  sending  it  to  another  jury.  As 
to  the  law,  it  is  quite  clear  that  if  the  invention  set  up  be  only  an  addition,  the 
patent  must  be  for  that  addition  only;  as  in  the  case  of  the  invention  of  a  par- 
ticular movement  of  a  watch.  The  case,  therefore,  resolves  itself  into  a  question 
of  fact ;  whether  it  be  a  new  machine  in  toto^  or  from  a  certain  point  only :  And  so 
far  from  its  being  an  entirely  new  invention,  the  witnesses  said  that  if  Heathcote^e 
had  been  made  after  Browne's,  it  would  have  been  an  infringement  on  Browne^s 
patent;  such  patent,  therefore,  to  the  extent  contended  for,  was  void. 

Mr.  Justice  Park. — ^The  law  was  fully  and  most  correcdy  laid  down  to  the 
jury  by  his  lordship.  Nor  is  this  new  doctrine;  for  in  the  case  of  The  King 
v.  £lae,  Sitt.  West.  Mich.  1785,  Buller*8  N.  P.  76,  6th  edit.  Mr.  Justice 
Buller  held  that  the  patent  must  not  be  more  extensive  than  the  invention ; 
and,  therefore,  that,  if  the  invention  consisted  of  an  addition  or  improvement 
only,  a  patent  for  the  whole  machine  was  void.  Now  in  the  present  case,  the 
jury  have  found  that,  up  to  a  certain  point,  the  machine  acts  like  the  former 
ones ;  the  invention,  therefore,  is  only  a  valuable  improvement. 

Mr.  Justice  Mbott  was  absent. 

Rule  refused. 
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•HARDING  9.  PURKISS. 


A  rule  haTing  been  obtained  for  setting  aside  proceedings,  the  court  refused  to  discharge- 
it,  on  the  ground  that  it  had  been  obtained  b^  a  person  not  qualified  to  practise  aa  an 
attorney;  the  defendant  not  being  privy  to  the  irregularity. 

Mr.  Serjt  Copley^  in  last  Hilary  term,  obtained  a  rule  to  show  cause  why 
the  proceedings  on  the  bail-bond  should  not  be  set  aside  for  irregfularity,  on  the 
ground  that  the  defendant  had  been  discharged  under  the  insolvent  debtor's  act* 
and  that  the  debt,  for  which  the  present  action  was  brought,  had  accrued  prior 
to  such  discharge.  The  rule  was  drawn  up  on  reading  the  affidavit  of  the 
defendant,  *'  and  of  James  VUmtr^  attorney  for  the  defendiant,"  and 

Mr.  Sent  Vaughan^  who  now  showed  cause,  objected  that  no  such  person 
as  JanuM  t/llmer  was  on  the  rolls  of  the  court ;  that  the  application,  therefore, 
was  a  fraud  on  the  court  and  on  the  practitioners. 

Mr.  Seijt.  Copley^  contra^  said  that  though  Mr.  Ulimer  might  be  liable  to 
penalties  for  practising  without  being  qualified,  there  was  no  authority  to  show 
that  what  had  been  done  by  him,  was  absolutely  void ;  and  it  appeared  that, 
from  the  representations  of  Mr.  VUmer^  and  from  the  worids  *  Ulimer^  AUamey! 
being  on  his  door,  the  defendant  had  reason  to  believe  that  he  was  authorized 
to  practise  as  an  attorney. 

The  court  observed  that  it  would  be  gross  injustice  to  turn  a  party  round 
because  he  had  been  deceived  by  his  pseudo-attorney;  that  no  instance  had  been 
mentioned  in  which  the  proceedings  had  been  set  aside  on  such  a  ground,  to 
the  prejudice  of  the  client;  that  on  the  contrary,  where  notice  of  bail  had  been 
given  by  a  person  not  qualified,  the  court  had  nevertheless  held  the  notice  good ; 
and  they  overruled  the  objection. — And  it  appearing  that  the  defendant's  appli* 
cation  was  well  founded  in  fact,  the  rule  was  made 

Absolute.! 

t  In  HowBood  V.  Adanu,  5  Bur.  2660,  the  Court  of  King's  Bench  set  aside  a  judgment 
which  had  Deen  entered  up  by  an  attorneyls  clerk,  using  the  name  of  a  regular  attorney, 
without  the  knowledge  or  consent  of  the  latter.  It  is  not  stated  in  that  case,  whether 
the  plaintiff  were  privy  to,  or  ignorant  of,  the  informality. 


*231]  •HUMPHRIES  v.  WILLIAMS, 

An  afiidavit  of  debt,  stating  that  the  defendant  is  indebted  to  the  plainliiT,  aa  indorsee  of 
a  bill  of  exchange,  drawn  by  one  7.  W,  at  a  day  now  past,  without  statfog  in  what 
character  the  defendant  became  liable,  is  insufficient. 

The  SoticUoT'Oeneral^  on  a  former  day,  obtained  a  rule  to  show*  caose*  why, 
upon  a  common  appearance  being  entered  for  the  defendant,  the  bail«bond 
should  not  be  delivereid  up  to  be  cancelled,  on  the  ground  that  the  affidavit  of  debt 
was  insufficient.  It  stated  that  the  defendant  was  indebted  to  the  plaintiff  in 
the  sum  of  95/.  and  upwards,  *  as  the  indorsee  of  a  certain  bill  of  exchange, 
drawn  by  one  T,  WinsloWf  at  a  certain  day  now  passed ;'  without  stating  how 
the  defendant  became  liable;  whether  as  acceptor,  or  indorser. 

Mr.  Serjt.  Beat  now  showed  cause.  In  Bradehaw  v.  Saddington^  7  East,' 
94,  an  affidavit,  stating  that  the  defendant  was  indebted  on  a  bill  of  exchange, 
drawn  by  the  defendant,  and  due,  and  unpaid,  was  sufficient,  without  stating  in 
what  character  the  plaintiff  became  entitled  to  sue. 
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Lord  Chief  Justice  Gibbs. — ^In  that  case,  the  omission  was  of  the  pUdniiff*9 
title  to  sue;— -here  the  objection  is  that  it  does  not  appear  in  what  character  the 
drfendarU  stands:  All  the  precedents  in  the  books  of  practice  contain  that 
statement. 

Per  curiam^  Rule  absolute.! 

t  In  Balhi  ▼.  Batlev,  1  Marsh.  424,  the  coart  held  that  an  affidavit,  which  aUted  that 
the  defendant  was  indebted  to  the  plaintiff  on  promissory  notes  of  the  defendant,  without 
stating  how  the  plaintiff  became  entitled  to  recover  upon  them,  was  defective.  On  that 
occasion,  however,  the  case  of  Bradihaw  v.  Smddingtom  was  not  cited.  2  Mar$k,  83 :  1 
JBdank,  315, 317,  424,  and  535. 


•BURTON  V.  ATHERTON.  [•asa 

Bail  rejected,  on  the  grotind  that  one  of  them  was  a  peer  of  the  realm. 

Mr.  Seijt  Heytoood  opposed  the  justification  of  the  bail  in  this  action,  on 
the  ground  that  one  of  them,  Lord  Rtdendate^  was  a  peer  of  the  realm ;  and  on 
the  authority  of  Graham  v.  Stuart^  4  Taunt.  249,  where  the  court  refused  to 
permit  a  member  of  the  house  of  commons  to  justify,  the  objection  was  con- 
sidered valid ;  but  the  court  gave  the  defendant  time  to  put  in  another  bail. 


•HERMER  V.  TILT.  [♦251 

An  attachment  a^^ainst  the  sheriff,  for  not  bringing  in  the  body,  can  onlv  be  granted  on  an 
affidavit  of  service  of  the  rule ;— and  no  evidence,  however  strong,  that  the  sheriff  had 
received  the  rule,  will  supply  the  want  of  iu 

Mr.  Serjt  Best^  in  moving  for  an  attachment  against  the  sheriff  of  Worce9- 
tershiref  for  not  bringing  in  the  body  of  the  defendant,  stated  that  there  was  no 
affidavit  of  the  service  of  the  rule  to  bring  in  the  body ;  but  produced  a  letter 
from  the  under-sheriff,  directed  to  the  plaintifi^s  attorney,  in  which  the  under- 
sheriff  had  returned  the  original  rule,  indorsed  with  an  acknowledgment  of  the 
receipt  of  it. — The  Chief  ^Mtice^  however,  said  that  the  strict  rule  was,  that 
there  must  be  an  affidavit  of  service  of  the  rule  itself,  and  that  though  the  facts 
stated  constituted  the  strongest  proof  of  service  of  the  rule,  it  was  better  to 
adhere  to  the  established  practice  ;-^that  the  court  was  very  cautious  of  making 
any  deviations,  and  as  no  case  could  be  cited  in  which  the  rule  had  been 
relaxed,—- the  officers  of  the  court  not  recollecting  any  such  case, — his  Lordship 
said  the  court  ou^t  not  to  grant  the  rule. 

Rule  refused.! 

t  An  affidavit  of  service  of  a  espy  of  the  rule  is  not  sufficient,  without  adding  that  the 
original  rule  was  at  the  same  time  shown  to  the  officer. — Barmard  v.  Berger,  1  li.  R.  121. 


♦261] 
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*BURN  V.  The  Sheriff  of  MIDDLESEX. 


Where  the  sheriff  suffers  a  person,  who  has  heen  arrested,  to  so  at  large  without  taking 
a  bail-hond,  the  court  will  not  suffer  him  to  render  the  defendant  after  action  com- 
menced a^inst  him  for  an  escape ;  though  he  should  not  have  been  ruled  to  return  the 
writ  or  bring  in  the  body,  before  action  commenced. 

Mr.  Serjt  J9fe««ef,  on  a  former  day,  moved  for  a  rule,  calling  on  the  plain- 
tiff to  show  cause  why  the  proceedings  in  this  action,  which  was  for  an  escape, 
for  not  taking  a  bail-bond,  should  not  be  staid,  upon  payment  of  the  costs  of  the 
writ  and  of  the  present  application;  and  why  James  Bond  should  not  be 
brought  up  from  tlie  Fleets  and  surrendered  in  discharge  of  this  action.  It 
appeared  that  Bond  and  his  partuer  having  been  severally  arrested  in  several 
actions,  one  of  which  was  in  this  court,  against  Bond  only  at  the  suit  of  the 
present  plaintiff,  directed  their  attorney  to  render  them  in  discharge  of  all  the 
actions ;  which  was  accordingly  done  on  the  first  day  of  the  present  term, 
except  in  the  action  by  the  plaintiff  against  Bond,  that  action  having  been 
omitted  by  mistake: — that  on  the  8th  of  May^  the  plaintiff  would  have  been 
entitled  to  an  attachment,  but  that  he  did  not  rule  the  sheriff  to  return  the  writ, 
nor  bring  in  the  body ;  but  on  the  0th  of  May  brought  the  present  action  for  an 
escape.  He  cited  AiHngham  v.  Flower^  2  B.  ^  P.  246,  where  the  court  set 
aside  the  proceedings  in  an  action  similar  to  the  present,  bail  having  justified 
after  the  commencement  of  the  action.  In  the  present  case  he  did  not  move 
on  the  ground  of  irregularity,  but  merely  that  this  mistake  might  be  rectified. 

The  Chief  Justice  observed  that  the  principle  on  which  the  court  had  acted 
was,  that  an  action  for  an  escape  was  to  be  considered  as  standing  on  the  same 
footing  as  a  motion  for  an  attachment,  fVebb  v.  Matthew^  I  B.  £  P.  225,  and 
as  they  would  not  grant  at  attachment  after  bail  had  justified,  Thorold  v.  Fisher^ 
1  H.  B.  9. — Weddal  v.  Berger^  I  B.  ^  P.  325,  so  they  would  stay  proceed- 
ings in  an  action  for  an  escape,  under  the  same  circumstances ;  that  as  the  plain- 
tiff  could  not  have  moved  for  an  attachment,  without  first  ruling  the  sheriff  to 
return  the  writ  or  bring  in  the  body,  which  he  had  not  done,  and  which  would 
have  been  warning  to  the  sheriff,  the  present  action  must  be  considered  as  a 
surprise  upon  the  sheriff.  And  the  court,  supposing  that  the  sheriff  had  kept 
Bond  in  custody,  when  he  was  arrested  at  the  suit  of  the  plaintiff,  granted  a 
rule  nisi. 

Mr.  Serft  Best  now  showed  cause  on  an  affidavit,  which  stated  that  shortly 
after  Bond  had  been  arrested  at  the  suit  of  the  plaintiff  he  was  set  at  liberty, 
without  any  bail-bond  having  been  taken. 

Lord  Chief  Justice  Gibbs.— -If  that  be  so,  there  is  an  end  of  the  case ;  for 
thouffh  in  AUingham  v.  Flower  the  defendant  in  the  original  action  was  suf- 
fered to  go  at  large,  that  case  is  not  very  consistent  with  Fuller  v.  Frest^  7  T. 
R.  109,  or  with  Webb  v.  Matthew^  I  B.  ^  P.  225,  in  which  the  courts  refused 
to  suffer  bail  to  justify,  aAer  the  commencement  of  an  action  for  an  escape, 
where  the  sheriff  had  taken  an  undertaking  for  tlie  defendant's  appearance, 
instead  of  a  bail-bond,  without  the  plaintiff's  concurrence.  In  the  present  case, 
the  sheriff  suffered  Bond  to  go  at  large,  as  to  the  action  at  the  suit  of  the  plain- 
tiff, without  taking  any  bail-bond ;  and  though  he  afterwards  surrendered  in  the 
other  actions,  he  still  remained  untouched  as  to  that  in  question.  The  court 
is  now  desired  to  stay  proceedings  on  payment  of  the  costs  already  incurred, 
and  to  permit  Bond  to  be  now  chaiged  in  this  action.  But  how  can  we  dis* 
tinguish  this  case  from  those  where  the  court  has  refused  to  permit  bail  to  jus- 
tify, because  the  sheriff  has  not  earlier  pursued  his  duty  in  taking  a  bail-bond  ? 
The  right  of  action  for  an  escape  is  as  perfect  in  this  case  as  in  those  I  have 
alluded  to ;  and  the  same  reason  for  not  granting  this  indulgence  exists  in  the 
one  as  in  the  others. 

Vol.  IV.— 02 
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The  rest  of  the  court  concurred,  observing  that  the  present  case  was  not  to  be 
distinguished  from  those  of  Fuller  v.  Frest  and  H^ebb  v.  Matthew, 

Rale  dischaiged. 


*DOMVILL£,   gent    demandant;    KINDERLY,   gent    tenant;     ^^^^ 

GEORGE,  Earl  of  Coventry,  vouchee.  L  ^^ 

Amendment  of  a  recovery,  **  Of  all  tithes  arising  out  of  the  premites  in  S.,  and  in  the 
parish  of  iS.,**  b^  striking  oat  the  words  '*  the  premiscM  in  S,  and  tfi;*'^the  deed  con< 
taining  all  the  tithes  in  iS. 

Amendment  refused,  by  striking  out  the  aggregate  aum  of  several  rents,  and  inserting  the 
different  rents  or  sums  of  which  it  was  composed* 


•D'AGUILAR  V.  TOBIN.  [•Ses 

In  an  action  on  a  policy,  where  the  defendant,  bj  the  mistake  of  his  witness,  failed  in  pro- 
ducinff  the  necessary  document  from  the  admiralty,  for  provins  a  breach  of  the  convoy 
act,  the  court  granted  a  new  trial,  in  order  to  let  him  mto  this  defence,  after  verdict 
found  for  the  plaintiff  on  the  merits. 

This  was  an  action  on  three  policies  of  insurance  on  the  ship  Samuel  Cumr 
ming,  at  and  from  Jamaica  to  Trinidad  di  Cubat  and  from  thence  to  her  port 
of  discharge  in  the  united  kingdom,  warranted  to  sail  from  Cuba  on  or  before 
the  1st  oi  August^  1814.  At  the  trial  of  the  cause  at  Guildhall^  at  the  sittings 
after  last  Hilary  term,  before  Lord  Chief  Justice  Gibbe,  it  appeared  that  the 
ship  sailed  from  Jamaica  without  convoy  on  the  6th  oiJxtty^  1814;  arrived 
at  Trinidad  on  the  10th ;  sailed  from  thence  on  the  Ist  of  August ^  called  at 
the  Havannah^  and  was  afterwards  captured,  in  the  course  of  her  voyage  to 
England^  by  an  American  privateer.  It  was  objected  for  the  defendant  first 
that  the  captain  had  been  guilty  of  a  deviation  in  calling  at  the  Ilavannah  ;  but 
it  appearing  that  he  had  done  so  for  the  purpose  of  seeking  convoy,  the  Chief 
Justice  held  that,  as  he  was  acting  for  the  benefit  of  the  underwriters,  he  must 
be  considered  as  their  agent,  and  was,  therefore,  justified  in  so  doing.  Secondly^ 
the  defendant  objected  that  the  voyage  from  Jamaica^  without  convoy,  or  a 
license  from  the  person  authorised  to  grant  licenses  at  Jamaica^  was  illegal ; 
Stat  43  G.  3.  c.  59,  and  Darby  v.  Newton,  2  Marsh.  252, — and  called  a  clerk 
of  the  admiralty  who  stated  that  Admiral  Brown,  who  then  commanded  on  the 
Jamaica  station,  had  authority  to  appoint,  and  had  appointed,  convoys  and 
granted  licenses.  But  the  orders  from  the  admiralty,  under  which  Admiral 
Brown  derived  his  authority,  were  not  produced,  and  his  Lordship  considered 
that,  without  them,  the  proof  of  the  admiral's  authority  was  incomplete,  and  a 
verdict  was  accordingly  found  for  the  plaintifil], 

Mr.  Serjt.  Lens,  on  a  former  day,  obtained  a  rule  to  show  cause  why  this 
verdict  should  not  be  set  aside  and  a  new  trial  granted,  on  an  affidavit,  which 
stated  that  the  clerk  of  the  admiralty  had  omitted,  by  mistake,  to  bring  with 
him  the  necessary  documents  for  proving  Admiral  BrotctCs  authority,  and  also 
stating  a  letter  from  the  secretary  to  the  admiralty,  informing  the  defendant  that 
those  documents  should  be  produced  on  a  second  trial  of  the  cause. 

Mr.  Serjt.  Best  now  showed  cause,  and  said  that  where  a  cause  had  been 
decided  on  its  real  merits,  the  court  would  not  grant  a  new  trial,  for  the  pur- 
poses of  letting  in  the  underwriter  to  a  defence,  of  which,  in  point  of  conscience, 
he  ought  not  to  avail  himself.     He  cited  Gist  v.  Mason,  1  T.  R.  84,  where, 
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the  cause  having  been  decided  on  the  merits,  the  court  refused  to  grant  a  new 
trial,  in  order  to  let  the  defendant  into  proof  that  the  voyage  was  illegal ;  the 
iileffality  not  appearing  on  the  face  of  the  policy. 

Lord  Chief  Justice  Gibbs. — We  will  confine  the  defendant  to  the  point 
which  he  has  raised ;  but  in  such  a  ease  as  this  cannot  refuse  to  permit  his 
going  into  this  defence.  The  money  should  however  be  brought  into  court, 
because  this  is  a  defence  which  does  not  go  to  the  merits.  But  [on  its  being 
urged  that  the  money  should  be  paid  in  all  the  actions,]  only  in  the  present 
action ;  for  though  there  are  circumstances  under  which  we  should  direct  the 
money  to  be  paid  into  court  in  all  the  actions,  yet  where  a  defendant  has  been 
deprived  by  mistake  of  a  part  of  his  evidence,  I  think  that  is  a  condition  which 
should  not  be  imposed. 

Fer  curiam. 

Rule  absolute,  on  payment  of  costs,  and  of  the  money  into  court. 


•273]  GUY,  gent,  one,  &c.  t>.  GOWER. 

A,f  an  attorney  agrees  to  conduct  a  cause  for  B.,  for  one  hundred  guineas,  besides  his 
taxed  costs:  if  tried,  A.  to  pay  all  expenses  ;if  not,  he  was  to  receive  the  same  sum ; 
if  tried,  and  a  verdict  against  B.,  A,  to  have  no  demand  on  B.  for  costs. — Held^  that, 
whether  this  agreement  were  legal  or  not.  A,  should  have  declared  specially  on  it. 

But  qtiare,  both  as  to  the  legality  and  construction  of  such  an  agreement. 

This  was  an  action  of  indebitatua  asatimpnt  for  work  and  labor  by  the  plain- 
tiff as  an  attorney,  in  conducting  an  action  for  the  defendant.  The  cause  was 
tried  at  fVe9tm%n9ter^  at  the  sittings  after'  last  Hilary  term,  before  Lord  Chief 
Justice  Gibbsj  and  the  only  question  was  on  the  followiilg  agreement,  on  which 
the  plaintiff  rested  his  case. — **  Croydon^  June  14th,  1814.  It  is  this  day  agreed 
between  Mr.  Gower^  and  Mr.  Guv  as  follows :  Mr.  Guy  is  to  conduct  the 
cause  against  Mrs.  Bonnes  for  me,  for  which  I  agree  to  give  him  the  sum  of 
one  hundred  guineas,  besides  his  taxed  costs ;  it  being  understood  that,  if  the 
cause  is  tried,  Mr.  Guy  is  to  pay  all  expenses  attending  the  same,  and  if  not 
tried,  he  is  to  receive  the  same  sum ;  the  risk  in  the  former  case  being  consid- 
ered equivalent  to  the  benefit  that  may  arise  or  occur  from  Mrs.  Bontus^a  set- 
tling the  cause  without  going  to  trial.  It  is  considered  also  that  Mr.  Guy  is 
not  to  charge  for  the  clerk's  journey  to  Tkmhridge^  only  such  expenses  as  he 
incurred  and  paid  to,  or  for,  or  on  account  of,  the  officer  who  arrested  Mrs. 
Bonnes.  And  that  in  case  the  cause  is  tried  and  a  venlict  should  go  against 
Mr.  Gower^  that  Mr.  Guy  is  to  have  no  demand  on  Mr.  Gower  for  any  costs." 
It  appeared  that  the  present  defendant  had  been  nonsuited  in  the  action  men- 
tioned in  the  agreement,  which  the  Chief  Justice  considered  as  equivalent  to  a 
verdict  going  against  him.  In  the  present  case,  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  the  court,  Jirst^  whether  he  could  recover  at 
all  on  this  agreement;  and  secondly  whether,  if  he  could,  he  should  not  have 
declared  specially. 

Mr.  Serjt.  Best^  accordingly,  having  on  a  former  day,  obtained  a  rule  nisi  to 
set  aside  this  verdict  and  enter  a  nonsuit. 

Mr.  Serjt.  Vaugkan^  now  showed  cause.  He  admitted  that  the  agreement 
appeared,  at  first  sight,  rather  unintelligible ;  but  said  there  was  no  difficulty  in 
saying  what  was  the  intention  of  the  parties ;  viz.,  that  the  defendant  was  to 
give  a  certain  sum,  and  no  more,  whatever  might  be  the  event  of  the  cause :  he 
was  purchasing  of  the  plaintiff  an  indemnity  from  all  costs,  for  one  hundred 
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guineas,  which  might  be  considered  in  the  light  of  a  premium  of  insurance.  On 
the  other  hand,  the  plaintiff  was  to  receive  one  hundred  guineas  at  all  events, 
whether  the  cause  were  tried  or  not,  and  whether  the  present  defendant  sac* 
ceeded  or  not ;  the  risk  of  the  cause  going  to  trial,  in  which  case  he  would 
have  to  pay  all  the  costs,  being  set  against  the  chance  of  profit  which  would 
arise  to  him  from  a  compromise.— As  to  the  second  point,  he  contended  that 
after  an  engagement  of  this  sort  had  been  entered  into,  and  the  work  had  been 
executed,  the  plaintifi'  might  put  aside  the  agreement,  and  recover  on  the  com- 
mon counts  for  work  and  labor.  He  cited  Z^eds  v.  Burrows Jt  where  an 
agreement  had  been  made  between  an  outgoing  and  incoming  tenant,  that  the 
latter  should  take  the  hay,  ^c,  and  be  allowed  the  expense  of  repairs,  the 
value  of  both  to  be  settled  by  third  persons  ;  and  it  was  held  that  the  balance 
awarded  to  the  out-going  tenant  might  be  recovered  on  the  count  for  goods  sold. 

[The  Chief  Justice  mentioned  the  following  passage  from  Com,  Dig,  tit. 
Attorney^  (B,  14.)  **  So  an  attorney  ought  not  to  prosecute  an  action  to  be 
paid  in  gross;  for  that  will  be  champerty."  Per  Hob,  117.  Boxy,  Bar- 
naby.] 

Mr.  Serjt.  Best^  contra^  said  that  the  opportunity  which  such  an  agreement 
would  afford  an  attorney  of  deluding  ignorant  men,  was  a  confirmation  of  the 
principle  laid  down  in  Hobart,  But  whether  the  agreement  were  legal  or  not, 
he  contended  that  the  meaning  of  it  was,  that  if  tlie  defendant  failed  in  his  suit 
he  was  to  pay  nothing.  Such  contract  should  be  construed,  as  if  it  had  been 
the  plaintiflf*s  own  deed,  most  strictly  against  himself.  Then  as  to  the  mode 
of  declaring,  this  was  not  like  the  case  of  a  baigain  executed,  in  which  the 
plaintifT  might  recover  on  the  general  count,  as  where  a  builder  undertook  to 
build  a  house,  and  to  be  paid  so  much  for  each  item,  Here^  a  sum  in  gross 
was  to  be  paid,  to  which  the  plaintiflT  could  only  entitle  himself  by  means  of  the 
agreement,  which  ought,  therefore,  to  have  been  set  out  specially. 

Cur,  adv.  vult. 

Lord  Chief  Justice  Gibbs,  now  delivered  the  judgment  of  the  court.  It  is 
unnecessary  to  say  any  thing,  either  on  the  legality  or  construction  of  tliis 
agreement ;  because  we  all  think  that,  whatever  be  the  construction  of  it,  and 
whether  it  be  valid  or  not,  the  plaintifif  should  have  declared  specially.  There 
are  many  cases  in  which,  after  an  agreement  has  been  executed,  the  plaintifif 
may  give  it  in  evidence,  and  prove  that  he  has  performed  his  part  of  it,  on  the 
general  counts.  If  a  man  undertake  to  build  a  house  for  a  certain  sum,  and  do 
build  it,  he  may  recover  as  for  work  and  labor  and  materials  found ;  and  under 
that  general  description  he  may  give  the  agreement  in  evidence.  But  this  is  a 
case  of  a  peculiar  sort.  The  plaintiff  sues  for  work  and  labor  done  by  him,  as 
an  attorney.  Now  the  law  has  required  certain  things  to  be  done,  and  certain 
rules  to  be  observed,  by  him  in  that  action.  His  bill  must  be  delivered  a  certain 
time  before  he  can  bring  his  action  to  recover  the  amount  of  it,  and  during  that 
time  the  bill  is  subject  to  taxation.  In  this  case,  the  plaintifif  seeks  to  recover 
on  an  agreement  by  which  he  would  be  exempted  from  all  the  rules,  to  which 
lie  would  be  subject  in  a  common  case  of  an  action  by  an  attorney  against  his 
client ; — he  delivers  no  bill,  and  the  defendant,  consequently,  has  no  opportunity 
of  taxing  his  claim.  We  do  not  think,  therefore,  that  this  falls  within  the  com- 
mon case  of  an  action  for  work  and  labor.  We  do  not  say  a  word  about  the 
legality  or  construction  of  the  agreement ;  it  is  sufficient  to  say  that  if  it  be 
legal,  it  is  of  a  special  nature,  and  to  have  been  declared  upon  specially.  What* 
ever,  therefore,  may  be  the  event  of  another  action,  in  another  shape,  this  rule 
must  be  made 

Absolute  for  a  nonsuit, 

1 12  Ea$tt  1*  That  case  was  decided  on  the  ground  that  the  plaintifTs  claim  was  for 
^ooda  sold,  and  that  the  Agreement  was  only  that  the  defendant's  claim  should  be  taken 
in  part  payment.    See  Mr.  Justice  Le  Blane'i  judgment. 
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TRINITY  TERM,  56  GEO.  IIL  1814. 


♦BUTCHER  V.  KIERNAN. 

The  court  will  not  entertain  a  motion  for  judgment  as  in  case  of  nonsuit,  pending  a 

demurrer. 

Mr.  Segt.,  PfiZ,  showed  for  cause  against  a  rule  which  had  been  obtained 
by  Mr.  Serjt.«  Copley,  for  judgment  as  in  case  of  a  nonsuit,  that  the  defendant 
had  pleaded  first  non  assumpsU,  and  secondly,  a  special  plea  to  the  whole 
declaration ;  that  the  plaintiff  had  demurred  to  the  special  plea,  but  no  concilium 
had  been  demanded  on  either  side ;  and,  therefore,  that  if  the  plaintiff  had  gone 
to  trial  on  the  issue  in  fact,  the  verdict  would  not  have  been  conclusive,  Tidd 
744,  5,  6,  5th  edit.,  as  to  which  of  the  issues,  of  law  or  of  fact,  should  be  first 
determined.     Semble,  the  former. 

But  the  court  asked  whether  this  motion  could  be  entertained  at  all,  pending 
a  demurrer,  and  Mr.  Serjt.,  Cop/ey,  admitted  that  it  could  not,  because  the 
plaintiff  had  a  day  in  court  till  the  demurrer  was  argued. 

Per  curiam*  Rule  discharged. 


•374]  •TOOD  V.  ETHERINGTON. 

fi oil  may  justify  at  any  time  before  execation  issues ;  though  final  judgment  have  been 

signed. 

Mr.  Serjt.,  Copley,  objected  to  the  justification  of  the  bail  in  this  case,  on  the 
ground  that  final  judgment  had  been  signed ;  and  that  bail  could  only  justify 
pendente  lite. 

Mr.  Serjt.,  Pell,  contra,  said  that  bail  might  justify  at  any  time  before  exeeu* 
tion  issued,  to  which  the  officers  of  the  court  assented.— And  the  court  observ- 
ing that  the  act  of  justification  would  not  operate  to  the  prejudice  of  the  plaintiff. 

The  bail  justified. 


MICHAELMAS  TERM,  57  GEO.  III.  1816. 


•437]  *SILVA  V.  UNDER,  et  al. 

Three  underwriters,  on  a  repreeentation  of  a  lose,  pay  their  eubscriptions,  amounting  to 
600/.,  into  the  hands  of  the  broker,  who,  by  their  joint  authority,  paya  over  3002.  The 
loss  tuma  out  to  be  fraudulent,  and  one  of  the  underwriters  bringa  an  action  against 
the  broker,  to  recover  back  his  200L-^Held,  that  the  broker  was  entitled  to  set  ofi*  the 
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300Z.  paid  over,  a^inst  this  demand,  and  that  the  court  could  not  enter  into  the  account 
to  see  what  each  party  was  entitled  to,  respectively :  And,  therefore,  either  that  ifae 
other  underwriters  should  have  joined  in  the  action,  or  the  plaintiff  should  have  resorted 
to  a  court  of  equity. 

This  was  an  action  to  recover  the  sum  of  200/.,  for  money  had  and  receivet!, 
being  the  amount  of  the  plaintiff's  subscription  to  a  policy  of  insurance  from 
LofMon  to  Ptmambuco^  on  goods  on  board  the  Maria,  and  was  brought  against 
the  brokers  who  effected  the  policy,  on  the  ground  that  the  money  had  been 
paid  through  a  fraudulent  misrepresentation  of  the  loss.  The  cause  was  tried 
before  Lord  C.  J.  Gibbs,  at  GuUdhail,  at  the  sittings  after  last  Trimly  term, 
when  the  plaintiff  established  a  case  of  fraud  on  the  part  of  Lazarus  and  Coben^ 
the  assured,  which  the  brokers  answered  by  proving  that  they  had  paid  over 
300/.,  out  of  the  moneys  received  from  the  underwriters  on  this  policy,  with 
the  consent  and  by  the  joint  direction  of  the  different  parties  interested.    The 

glaintiff  then  proved  that  200/.  had  been  paid  by  another  underwriter,  and  188/. 
y^  a  third ;  so  that  the  defendants  had  received  588/.  in  the  whole,  of  which 
they  had  paid  over  300/.;  consequently,  288/.  remained  in  tlieir  hands,  to 
which,  it  was  contended,  the  underwriters,  who  had  paid,  were  entitled  pro  rata. 
The  ChirfJuatice^  however,  was  of  opinion  that  this  was  a  question  of  account, 
which  could  not  be  gone  into  in  a  court  of  law ;  that  the  defendant  had  a  right 
to  say  that  it  was  the  plaintiff*s  money,  which  he  had  paid  over,  and  that  tihis 
was  an  answer  to  the  action  ;  the  plaintiff  was  accordingly  nonsuited. 

The  Solicitor' General,  now  moved  that  this  non-suit  should  be  set  aside, 
and  a  new  trial  mnted.  He  contended  that  there  was  nothing  in  the  transac- 
tion, which  rendered  it  incapable  of  being  settled  in  a  court  of  law.  If  the 
defendants  had  not  paid  over  any  thing,  it  was  clear  that  the  plaintiff,  and  each 
of  the  other  underwriters,  would  have  been  entitled  to  recover  his  specific  sum. 
The  defendants  had  not  paid  out  of  the  money  of  any  underwriter  in  particular ; 
but  out  of  the  aggregate  of  the  sums  which  they  had  received.  It  was,  there- 
fore, nothing  more  than  the  common  case  of  a  person  paying  money  into  the 
hands  of  his  agent,  and  afterwards  claiming  to  recover  so  much  as  the  agent  had 
not  paid  over.  The  defendants  would  have  an  equal  right  to  set  it  off  against 
the  claim  of  any  other  underwriter,  for  there  was  no  reason  why  the  plaintiff 
should  be  the  only  sufferer.  It  was  no  answer,  to  say  that  an  account  must  be 
taken  between  the  parties,  provided  the  account  could  be  got  at  by  a  simple 
calculation.  Then  it  was  for  the  defendants  to  say,  to  what  extent  they  had 
paid  over  the  plaintiff's  money,  and  the  plaintiff's  claim  must  abate  proportiou- 
ably ;  but  it  was  not  altogether  destroyed. 

fjord  Chief  Justice  Gibbs. — The  plaintiff  in  this  case  had  paid  200/.  out  of 
588/. ;  I  consider  that  the  defendants  proved  a  distinct  set  off,  to  more  than  the 
amount  of  the  former  sum,  and  I  decided  on  that  apprehension.  It  is  clear  that 
the  plaintiff  is  not  entitled  to  recover  the  whole  of  his  subscription,  because 
that  sum,  together  with  those  paid  by  the  other  underwriters,  was  thrown  into 
one  mass,  out  of  which  a  certain  sum  was  paid  over,  which  must  be  deducted 
from  the  present  demand,  as  well  as  from  those  of  the  other  underwriters.  It 
is,  however,  contended  that  each  must  be  allowed  pro  rata  ;  but  that  is  a  que»- 
tion  for  a  court  of  equity,  because  a  court  of  law  cannot  go  into  the  account,  in 
order  to  ascertain  what  each  party  is  entitled  to.  The  defendant,  receiving  the 
different  sums,  was  a  mere  agent ;  and  as,  by  the  nature  of  the  transaction,  the 
case  of  all  the  principals  was  united,  they  should  all  have  joined  in  the  action. 
But  it  is  attempted  to  solve  the  difficulty,  by  saying  that  the  defendant  must 
prove  how  much  of  each  sum  he  had  paid  over,  and  Sien  allow  pro  rata.  But, 
as  I  conceive,  when  it  appears  that  more  than  the  plaintiff's  demand  has  been 
paid  over,  there  is  an  end  to  the  action  at  law.'^AX  law,  the  defendant  has  a 
right  to  say  that  he  had  nothing  to  do  with  any  one  but  the  plaintiff:  Either, 
therefore,  the  plaintiff  should  have  had  recourse  to  equity,  or  the  other  under- 
writers should  have  been  joined* 
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Mr.  Justice  DAixA8.-^The  facts  of  the  ease  are,  that  the  plaintiff  was  an 
underwriter  on  a  policy  which  was  effected  hy  the  defendants,  as  brokers.  A 
loss  is  claimed ;  the  amount  of  different  subscriptions  is  paid  into  the  hands  of 
the  defendants,  out  of  which  the  sum  of  300/.  is  paid  over  by  the  consent  of  all 
parties,  of  which  the  plaintiff  is  one.  The  loss  afterwards  turns  out  to  be 
fraudulent,  and  the  plaintiff  contends  that  he  is  entitled  to  recover  the  amount 
of  his  subscription,  which  is  200/.  The  sum  which  has  been  paid  over  is, 
however,  more  than  sufficient  to  cover  his  demand ;  and  I  therefore  concur 
with  his  Lordship,  in  thinking  that  this  action  cannot  be  sustained  in  a  court 
of  law. 

Mr.  Justice  Pabk* — As  the  Solicitor-Qeneral  stated  the  case,  it  would  be 
the  common  case  of  an  action  for  money  paid  to  an  agent,  which  he  had  not 
paid  over.  But  this  is  the  case  of  money  paid  by  joint  authority.  There  must 
either  be  a  joint  action,  or  else  the  court  must  make  an  appointment,  which  we 
cannot  do,  because  the  parties  are  not  before  us ;  we  know  nothing  of  them.  It 
is  therefore  a  case  for  equitable  jurisdiction  only,  and  not  for  a  court  of  law. 

Mr.  Justice  Bubrouou,  concurred. 

Rule  refused. 


IN  THE  EXCHEaUER  CHAMBER. 


•468]  •THE  KING  v.  TOWLE. 

Indictment  on  itat.  43  0.3.  e.  58.  The  first  count  aratei  that  A.,  with  a  certain  pistol, 
feloniously,  wiifoUy,  maliciously  and  unlawfully,  did  shoot  at  D.,  with  intent,  feloni- 
ously, wilfully,  and  of  his  malice  aforethought,  to  kill  and  murder  him ;  and  that  B,  and 
C  were  aiding  and  abetting'^.  Another  count  states  that  an  unknown  person  feloni- 
ously, wilfully,  maliciously,  and  unlawfully,  did  shoot  at  D.,  with  intent,  feloniously, 
wilfully,  and  of  his  malice  aforethought,  to  kill  and  murder  him;  and  that  A.,  B.,  and 
C.  were  aiding  and  abetting  the  saiaunknown  peraon  the  felony  aforesaid,  in  manner 
and  form  aforesaid,  to  do  and  commit ;  and  were  then  and  there  knowing  of  and  privy 
to  the  committing  of  the  said  felony  f  without  alleging  **-  '    *^  '     '      ' 

sent,  aiding,  &c.    The  jury  acquitted  B.  and  C.  anc 
afterwards  added  that  he  waa  not  the  peraon  who  fired 
well  convicted  on  this  indictment. 

This  was  an  indictment  on  stat  43  O.  8.  e.  58  ;t  and  the  Jirst  count  stated 

t  Bv  that  statute  it  is  enacted,  that  *' If  any  person  shall  wilfully,  maliciously,  and  un- 
lawfully, shoot  at  any  of  his  Majesty's  subjects,  or  present,  point,  or  level  any  kind  of 
loaded  fire-arms,  and  attempt,  by  drawing  a  trieger,  or  in  any  other  manner,  to  dischorf^e 
the  same  at  any  of  his  Majesty's  subjects,  or  shall  wilfully,  &.c.  stab  or  cut  any  of  bis 
Majesty's  subjects,  with  intent  to  murder,  rob,  maim,  disfigure,  or  disable  them,  or  to  do 
some  other  grievous  bodiljf  harm  to  them,  or  to  obstruct,  resist  or  prevent  the  lawful  ap- 
prehension and  detainer  of  persons  so  stabbing  or  cutting,  or  their  accomplices ;  or  shall 
administer,  or  cause  to.be  administered,  any  poison,  &c.  with  intent  to  murder  any  of  his 
Majesty's  subjects,  or  to  procure  the  miscarriage  of  any  woman,  being  quick  with  child ; 
or  shall  wilfully,  &c.  set  nre  to  any  house,  out-house,  &,c.,  the  peron  or  persons  so  offend- 
ing, their  eoun$ellor$,  aiders,  and  abettors,  knowing  of  and  privy  to  iuck  offence,  are  declared 
to  be  felons,  and  shall  suffer  death  as  in  cases  of  lelonjr,  without  benefit  of  clergy. — Pro- 
vided that,  if  it  shall  appear  on  the  trial  of  any  person  indicted  for  the  wilfully,  ^c.  shoot- 
ing, or  presenting  loaded  fire-arms,  and  attempting  to  discharge  the  same  at  any  of  bis 
Majesty's  subjects,  or  for  the  wilfully,  Slc,  stabbmg  or  cutting  them  with  such  intent  as 
aforesaid,  that  such  acts  of  stabbing  or  cutting  [not  meniioninsr  shooting,  &,c.]  were  com- 
mitted under  such  circumstances,  as  that  if  death  had  ensued  therefrom,  the  same  would 
not  have  amounted  to  murder,  the  persons  so  indicted  shall  be  acquitted."— QiMEre,  whs* 
ther  this  proviso  extends  to  the  discharging  of  fire-arms  f 
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that  Jamen  Towie,  on  the  28th  of  June^  66  G,  3.,  with  force  and  arms,  at  the 
parish  of  Loughhorough^  in  the  countj  of  Leicester^  with  a  certain  pistol, 
loaded,  &c.,  which  he  then  and  there  had  and  held,  feloniously,  wilfully,  mali- 
ciously, and  unlawfully,  did  shoot  9Xjohn  Ashtr^  with  intent,  in  so  doing,  felo- 
niously, wilfully,  and  of  his  malice  aforethought,  to  kill  and  murder  the  said  J. 
A.:  And  that  Benjamin  Badder^  and  John  Slater^  were  then  and  there  present, 
aiding  and  abetting  the  said  •/.  Towle^  the  felony  aforesaid,  in  manner  and  form 
aforesaid  to  do  and  commit,  and  were  knowing  of  and  priry  to  the  committing 
of  the  said  felony,  against  the  form  of  the  statute,  &c.  &c.  The  second  oonnt 
alleged  that  the  act  was  committed  with  intent  to  disable  the  said  «/.  Jishtr; 
and  the  third  count,  with  intent  to  do  him  some  grievous  bodily  Aarm.— The 
fourth  count  alleged  that  an  evil-disposed  person,  unknown,  on  the  day  and 
year  aforesaid,  with  a  certain  other  pistol,  loaded,  &c.,  feloniously,  wilfully,  ma- 
liciously and  unlawfully,  did  shoot  at  the  said  J,  Asher^  with  intent  in  so  doing 
feloniously,  wilfully,  and  of  his  malice  aforethought,  to  kill  and  murder  the  said 
•/.  A» :  And  that  the  said  James  Thwle,  B.  B.,  and  J.  S,  were  then  and  there 
present,  aiding  and  abetting  the  said  unknown  person,  the  feUmy  aforemnd^  in 
manner  and  form  aforesaid^  to  do  and  commit;  and  were  then  and  there 
knowing  of  and  privy  to  the  committing  of  the  said  felony,  against  the  form  of 
the  statute,  &c.  The  fifth  and  sixth  counts  varied  from  the  fourth^  in  like 
manner  as  the  second  and  third  from  the  first. 

The  prisoners  were  tried  before  Mr.  Baron  GrcJtam^  at  the  last  assizes  at 
Leicester,  when  the  jury  acquitted  Badder,  and  Slater^  and  found  7W/f, 
guilty,  generally.  The  learned  judge  then  put  it  to  the  jury  whether  Towle^ 
was  the  man  who  fired,  and  they  found  that  he  was  not.t  it  was  then  objected 
that  the  three  last  counts  of  the  indictment  were  bad,  for  not  alleging  that  the 
prisoners  were  feloniously  present,,  aiding  and  abetting;  and  that  no  judgment 
could  be  entered  up  on  the  three  first  counts,  because  the  jury  bad  found  that 
Towle^s  was  not  the  hand  which  fired.— Judgment  was  passed  on  the  prisoner, 
but  his  execution  was  respited  till  the  opinion  of  the  twelve  judges  should  be 
taken.     The  case  now  came  on  for  argument.} 

^  Mr.  J)et}man,  was  heard  on  behalf  of  the  prisoner.  As  to  the  three  la»i 
counts,  he  contended  that  the  word  **feloniousiy*^  was  essential  in  all  cases  of 
felony,  in  order  to  show  the  intent  with  which  the  act  was  committed ;  and 
that  no  other  words  could  supply  its  place : — *^f Fitfully  and  knowingly  "  were 
insufficient  substitutes,  because  it  was  doubtful  to  what  the  unit  and  mowledge 
might  refer.  In  almost  all  cases  of  felony,  it  was  possible  that  all  the  facts 
alleged  might  be  true,  and  yet  no  felony  have  been  committed.  Suppose  a 
constable  were  abusing  his  authority,  and  ^ere  to  call  upon  A.  to  assist  him,-* 
which  A.  would  certainly  be  bound  to  do, — and  death  were  to  ensue ;  the  con- 
stable would  be  guilty  of  murder,  but  A.  would  not ;  and  yet  A.  would  be  aid- 
ing and  abetting  an  act  which  was  felony  in  the  constable,  but  he  would  not  be 
privy  to  what  was  passing  in  the  mind  of  the  constable,  and  which  gave  the  act 
its  felonious  color.  [Lord  EUenborougK  Here,  the  prisoner  is  alleged  tD 
have  been  ^  privy  to  the  committing  of  the  felony;"  which  includes  the  motives 
under  which  it  was  committed.]  That  was  going  beyond  the  general  decisions 
of  the  judges  in  cases  of  felony,  particularly  where  the  offence  was  made  felony 
by  statute.  But  though  it  should  be  said  that  this  indictment  could  not  be  true, 
unless  felony  had  been  committed,  still  the  technical  words,  which  the  law  had 

t  There  appeared  to  be  some  doubt  whether  this  question  had  been  put  to  the  jury  on 
the  part  of  the  crown,  or  on  that  of  the  prisoner ;  the  judges,  however,  considered  it  as 
quite  immaterial,  and  said  that  they  should  treat  the  question  as  if  the  jury  had  found  a 
special  verdict,  thai  the  prisoner  had  not  fired,  but  was  present,  aiding  and  abetting. 

X  This  case  is  inserted  at  greater  length  than,  perhaps,  would  at  first  sight  be  thought 
necessary ;  but  the  editor  ihmks  himself  justified,  by  the  importance  of  the  case,  in  giving 
the  arguments  very  fully  :  and  he  is  unwilling,  as  no  formal  judgment  is  given  on  these 
occasions,  to  omit  any  of  the  observations  interposed  by  the  court. — Mr.  Baron  Wood 
was  absent  from  indisposition. 
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introduced  for  the  protection  of  life,  could  never  be  dispensed  with.  In  2  Hale 
P.  C.  c.  25.  s.  7«  it  was  laid  down  **That  the  offence  itself  must  be  alleged, 
and  the  manner  of  it.  An  indictment  o{  felony  must  always  allege  the  act  to 
be  done  felonice  ;  an  indictment  of  burglary,  quodfelonice  et  burglariter  frfgit 
et  itUravit ;  an  ofience  of  high  treason,  proditorie  ;  petit  treason,  felonicc  et 
proditorie: — «i.  is  indicted,  quodfuraius  eat  unum  equum;  it  is  but  a  trcs« 
pass,  for  want  of  the  word  felonice:^*  And  Lord  //a/«,  cites  Stamf.  P.  C.  p. 
96.  a.  Again  in  2  Hale,  P.  C.  c.  24.  9.  1 ;  «*  If  the  words  be  words  of  art,  and 
by  omission  or  misplacing  of  letters,  become  InsigniGcant,  they  vitiate  the  indict- 
ment; as,  burgariter  for  burglariter,feloniter^  (or  felonice,  &c. ;"  which  showed 
the  importance  of  them,  ^o  Stamf.  P.  C.  94,  b.  In  2  Hawkins,  P.  C.  c.  25. 
«.  53 ;  **No  periphrasis  or  circumlocution  whatsoever  will  supply  those  words 
of  art,  which  the  law  has  appropriated  for  the  description  of  the  ofience  ;  as 
murdravit  in  an  indictment  of  murder ;  cepit,  of  larceny ;  may  hemiavit^  of 
maim ;  felonice,  in  an  indictment  of  any  felony  whatever,  &c."  [Lord  Ellen^ 
borough.  This  will  not  be  disputed ;  but  it  will  be  contended  that  the  word 
**feloniou»ly^^  is  inserted,  and  without  any  periphrasis ;  because  the  unknown 
person  is  said  to  have  done  it  feloniously,  and  the  prisoner  is  then  alleged  to 
have  been  present,  aiding  and  abetting  the  unknown  person  to  commit  the  said 
felony  in  manner  and  form  aforesaid,  and  to  have  been  knowing  of  and  privy 
to  the  committing  of  the  s-did  felony,^  That  would  require  an  ingenuity  of  con- 
struction which  had  never  been  admitted  in  criminal  cases  ;  and  as  to  calling  in 
aid  the  former  words,  it  would  not  be  sufficient,  in  an  indictment  against  a 
receiver  of  stolen  goods,  to  refer  to  the  felonious  act  of  stealing,  without  also 
stating  that  they  were  received  feloniously,  [Mr.  Justice  Bayley,  You  do 
not  cite  any  authority  for  that  ?]  But  the  precedents  were  uniform  and  unva- 
rying on  that  point.  In  2  Hawkins,  P.  C.  c.  29,  s.  17,  "  It  doth  not  seem 
necessary  in  any  indictment  or  appeal  against  a  man,  as  accessary  before  the 
fact,  to  set  forth  the  special  manner  by  which  he  abetted  it,  but  only  to  chnrge 
him  generally,  qiiod  F£L0nice,  &c.  abettavit,  &c.*'— Supposing,  then,  the  three 
last  counts  to  be  bad,  the  prisoner,  he  contended,  could  not  be  convicted  on  the 
three frst,  because  he  was  there  charged  with  shooting,  and  the  jury  had  ex- 
pressly found  that  he  did  not  shoot.  In  many  cases,  a  party  aiding  and  abet- 
ting might  be  said  to  be»a  principal,  and  be  charged  as  doing  the  act;  but  then 
the  facts  should  be  expressly  found  by  the  jury,  as  in  fVells^s  Case,  1  Bast  P. 
C.  414.  cited  in  Starkie,  on  Criminal  Pleading  400.  He  also  cited  The  King 
v.  Bofthwick,  Doug.  207.  and  the  The  King  v.  Francis,  Str.  1015.  to  the  same 
point,  'i'he  offences  created  by  this  statute  were  essentially  distinct,  though 
the  punishment  was  the  same.  It  might  perhaps  be  answered,  in  the  words  of 
Mr.  Justice  Foster,  Foster's  C.  L.  351,  3d  edition,  that  in  the  case  of  murder, 
the  stroke  of  one  was  the  stroke  of  all,  the  person  actually  striking  being  only 
t[ie  hand  or  instrument  by  which  the  others  struck ;  and  that  even  if  A,  were 
indicted  for  giving  the  wound,  and  B,  and  C,  for  aiding  and  abetting,  and  the 
evidence  were  that  B,  gave  the  wound,  and  that  A,  and  C  were  aiding,  the 
proof  would  sustain  the  indictment.  But  there  a  life  had  been  lost,  and  besides, 
the  principle  of  the  common  law  applied  ;  here,  no  life  had  been  lost,  and  the 
common  law  superseded  by  the  statute,  by  which  alone  the  felony  was  created, 
and  which  was  the  entire  code  on  the  subject ;  the  statute  must  therefore  bo 
strictly  followed,  and  the  charge  precisely  proved :  Otherwise,  a  man  might 
not  know  what  he  was  called  upon  to  answer.— The  decisions  on  the  statute 
o( stabbing,  1  Jac.  1.  e.  8.  were  in  point,  but  still  stronger;  for  the  oflenre 
there  described  was  felony  without  clergy  at  common  law ;  yet,  as  clergy  was  only 
taken  away  from  those  who  actually  inflicted  the  wound,  aiders  and  abettors 
had  their  clergy  allowed  :  The  King  v.  Page,  and  Harwood,  Aleyn,  43,  Styles, 
86.  Aiders  and  abettors  in  that  case,  not  being  mentioned  in  stat.  1  Jac.  I.e.  8. 
were  much  in  the  same  situation  as  aiders  and  abettors  who  were  not  charged  in 
the  words  of  this  statute ;  or  rather,  the  latter  were  in  a  better  situation ;  inasmuch 
Vol.  IV.— 63  2  t  2 
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as  they  had  not  been  called  on  to  answer  by  a  charge  following  the  words  of 
the  statute,  by  which  alone  they  were  amenable  to  the  law  as  felons.  [Lord 
C.  J.  Gibbs.  The  stat.  1  Jac.  1.  c.  8,  was  passed  against  the  very  hand  which 
struck  the  blow  ;  by  the  statute  now  under  consideration,  all  counsellors,  aiders 
and  abettors  of  the  crime,  though  not  actually  present,  are  made  felons,  and  no 
mention  is  made  of  those  who  are  present ;  which  excludes  the  argument  which 
you  would  draw  from  the  former  act.]  If  accessaries  before  the  fact  were  to 
be  considered  as  principals,  they  would  be  ignorant  of  the  charge  alleged  against 
them ;  they  might  have  a  good  defence  as  to  being  present,  but  not  as  to  coun- 
selling, &c.  The  act  now  in  question  bore  a  strong  analogy  to  stat.  3  Hen.  7. 
c.  2,  de  muiiere  abducta  by  which  **  not  only  the  takers,  but  procurers,  abettors 
of  the  felony,  and  receivers  of  the  women,  knowing  the  same,  are  all  adjudged 
principal  felons ;  the  like  whereof  we  find  not  in  any  other  statute :"  3  Inst. 
61.  Yet,  though  all  were  principals,  the  forms  of  indictment  always  described 
the  fact  as  it  actually  occurred.!  The  greatest  injustice  might  be  worked,  by 
convicting  accessaries  before  the  fact  on  a  charge  as  principals  ;  because  their 
defence  might  rest  on  quite  a  different  footing.  The  same  observation  applied 
to  the  Coventry  act.^  the  language  of  which  was  closely  followed  by  the  statute 
now  in  question ;  the  indictment  always  alleged  that  one  party  cut,  &c.,  and 
that  the  others  aided  and  abetted ; — it  did  not  chaige  all  generally,  but  each 
with  committing  his  respective  crime.  By  the  Black  Act,  9  (r.  1.  c.  22,  per- 
sons maliciously  shooting,  were  made  felons  without  benefit  of  clergy  ;  in  The 
Coalheavers^  ca«e,§  it  was  held  that  aiders  and  abettors  might  be  found  guilty 
as  principals  ;  but  that  statute  was  silent  as  to  them,  and  the  common  law  took 
its  course ;  here,  the  common  law  was  superseded  by  the  statute  which  had 
created  the  offence,  and  described  the  punishment :  Indeed  it  has  been  ques^^ 
tioned  by  Mr.  J.  Foster^  in  Midwinter  and  Sims's  rff«e,||  whether  that  statute 
could  be  extended  to  aiders  and  abettors,  so  as  to  oust  them  of  their  clergy. 

Mr.  Reynolds,  for  the  crown,  contended  as  to  the  three  last  counts,  that  each 
of  them  must  be  taken  as  one  entire  count,  uniting  the  former  part,  in  which 
the  vford  feloniously  occurred,  with  the  latter  in  which  it  did  not.  In  the  case 
of  the  constable,  put  by  the  other  side,  the  person  assisting  him  would  not  be 
wilfully  aiding  and  abetting  the  commission  of  the  felony,  because  the  consent- 
ing mind  would  be  wanting ;  but  that  could  not  be  said  here,  because  the  in- 
dictment alleged  **  that  the  prisoner  was  present,  aiding  and  abetting  the  un- 
known person  the  felony  aforesaid,  in  manner  and  form  aforesaid,  to  commit, 
and  was  privy  to  the  committing  of  the  said  felony  ;"  which  connected  the 
latter  with  the  former  clause.  The  word  ^^ feloniously,^^  it  was  true,  was  to  be 
found  in  most  precedents  of  indictments  for  felony  ;  but  the  question  of  ii^ 
necessity  arose  from  the  particular  case.  He  cited  to  this  point,  Heydens 
case,  4  Co,  41,  where  the  coroner's  inquest  found  that  Jacobus  Hey  den,  and 
several  others,  ex  malitiis  suis  prascogitattts,  felonice  in  Edwardum  Savage 
insidtum  el  affraim,  et  quod  Heyden  cum  quodam  gladio  prafatum  Savage 
felonice  percussit,  et  dedit  eidern  Edwardo  adtunc  et  ibidem  unam  plagani 
mortalem,  &c. ;  it  was  objected  that  the  indictment  did  not  say  that  Heyden 
felonice,  et  ex  mcditia  sua  prascogitata,  dedit  plagam,  Sic. ;  but  the  objection 
was  disallowed,  because  the  conjunction  **(/,"  coupled  the  sentences  together* 
so  that  the  words  ** felonice,''^  &c.,  first  mentioned,  referred  to  all  the  subsequent 
verbs.  So  in  Mary  Nicholson's  case,  1  East,  P.  C.  346.  There  was,  there- 
lore,  sufficient  to  support  the  last  three  counts. — The  main  point,  however,  was 
that,  on  the  finding  of  the  jury,  Towle  must  be  considered,  in  point  of  law,  to 
have  fired  the  pistol,  and  therefore,  was  a  principal  in  the  first  degree.     The 

t  See  the  precedents  in  Chitiy  on  Criminal  Law,  Starkie  on  Criminal  Pleading,  Trem 
P.  C.  34.     Swendten'B  case,  St,  Tri.  vol.  5.  p.  450,  Fulwoodt  case,  Cro.  Car.  482. 

X  22  and  23  Car.  2.  e.  1.  «.  7.  See  Chitty  on  Criminal  Law,  787;  Leach's  C.  L.  Paa- 
«im,  Coke,  and  IVoodbume't  case,  St.  Tri.  6  vol.  Appendix,  59. 

^  Leadi's  C.  L.  64,  4th  edition.  U  Foster's  C.  L.  415,  3d  edition. 
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verdict  was  to  be  taken  as  a  general  verdict  of  guilty,  and  was  not  affected  by 
a  circumstance  whicb  the  jury  had  added,  and  which  was  wholly  immaterial  in 
point  of  law.  In  2  HawkinBy  P.  C.  c.  23,  of  Appeals,  sect.  19,  **It  is  in  the 
election  of  the  plaintiff,  to. declare  against  him  who  actually  gave  the  wound, 
as  the  principal  offender,  and  against  those  who  abetted  him,  as  accessaries ;  or, 
against  all,  as  principals.'*  So  in  sect.  76  of  the  same  chapter,  *'  the  plain titf 
may  either  suppose  in  his  declaration  that  every  one  of  them  did  the  fact,  be- 
cause in  such  a  case  the  act  of  one  was,  in  judgment  of  law,  the  act  of  all ;  or 
show  the  special  manner  of  the  case,  as  in  truth  it  was,  &c.**  So  in  an  appeal 
of  Benson  v.  Qffley,  and  Leppen,  3  Mod.  121 ;  2  Show.  510,  S.  C,  and  there 
was  no  distinction  between  appeals  and  indictments ;  the  same  precision  was  to 
be  observed  in  each.  The  same  point  was  laid  down  in  1  Hale,  437,  Mackal' 
leys* 8  case,  9  Co.  67.  Gibson's  case,  1  East,  P.  G.  413 ;  and  in  Plowdeti, 
98,  where  this  doctrine,  and  the  reasons  of  it,  are  fully  considered ;  so  that  it 
was  immaterial  on  this  venlict,  whether  he  were  charged  with  actually  firing 
the  pistol,  or  with  being  present,  aiding  and  abetting.  It  was  not  necessary 
that  the  allegation  should  be  strictly  according  to  the  fact ;  it  was  sufficient  if 
it  satisfied  &e  legal  requisites.  WelWs  case  was  rather  against  the  prisoner 
than  in  his  favor;  because  it  confirmed  the  case  of  the  Coalheavers,  and 
showed  that  a  principal  in  the  second  deg^ree  might  be  indicted  in  the  first 
degree.  The  doubts  entertained  by  Mr.  Justice  Foster,  in  Midwinter  and 
Sims'* s  case,  arose  from  the  omission  of  aiders  atid  abettors  in  the  Black  act ; 
but  they  were  expressly  included  in  the  statute  now  under  consideration.  As 
to  the  alleged  ignorance  of  the  prisoner  of  the  charge  which  he  was  called 
upon  to  answer,  every  one  was  presumed  to  be  aware  of  the  situation  in  which 
the  law  placed  him. 

Mr.  Denman,  in  reply,  as  to  the  three  last  counts,  said  that  in  Heyden^s  case, 
the  word felonice  ran  through  the  whole  sentence;  and  so  iQNicliol8on*s  cat»e: 
Whereas  here,  there  was  a  break  in  the  sense  which  prevented  that  word  from 
being  applied  to  the  subsequent  clause.  As  to  the  three  first  counts,  he  reca* 
pitulated  his  former  arguments. 

The  prisoner  was  afterwards  executed,  without  further  respite. 


•478]  'LAST  V.  BENTON. 

Where  money  is  paid  into  coart  upon  the  common  rule,  the  court  will  not  discharge  ihnt 
part  of  it  which  directs  the  payment  of  costSi  unless  the  defendant  have  been  prevented 
from  making  a  legal  tender,  by  the  fraud  or  vexatious  conduct  of  the  plaintiff:  There- 
fore, they  refused  the  application,  where  the  defendant  had  merely  pulled  out  bis  pocket 
book,  for  the  purpose  of  making  a  tender,  six  weeks  before  action  brought,  and  was 
prevented  by  the  plaintiff  walking  away;  never  having  repeated  the  offer. 

This  action  was  brought  to  recover  the  sum  of  7/.  15«.  10^.,  and  the  defend^ 
ant,  having  paid  7/.  into  court  upon  the  common  rule  obtained  a  rule  in  last 
Trinity  term,  calling  on  the  plaintiff  to  show  cause,  why  so  much  of  the  former 
rule  as  related  to  the  payment  of  the  plaintiff's  costs  should  not  be  discharged, 
and  why  the  plaintiff  should  not  pay  to  the  defendant  the  costs  of  the  suit,  in 
case  he  should  consent  to  take  out  of  court  the  money  paid  in,  in  full  discharge 
of  the  actioii,  with  the  costs  of  this  application.  There  had  been  some  dispute 
as  to  the  amount  of  the  debt,  and  the  defendant's  affidavit  stated  that  he  had 
sent  for  the  plaintiff  to  a  public  house,  and  on  his  arrival  had  taken  out  his 
pocket  book,  in  order  to  tender  to  him  7/.,  on  which  the  plaintiff  said,  **  If  that 
is  what  you  sent  for  me  for,  I  am  off,*'  and  walked  away.    This,  however,  was 
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six  weeks  before  action  brought,  and  there  appeared  to  have  beea  nothing  to 
prevent  his  making  a  regular  tender  afterwards. 

Mr.  Serjt.  Blossei^  was  now  to  have  shown  caase,  but  the  court,  observing 
that  if  this  were  a  tender  the  defendant  might  have  pleaded  it ;  and  that  if  not, 
he  had  had  plenty  of  time  to  have  made  a  legal  tender,  called  on  the  defendant 
to  support  the  rule. 

Mr.  Serjt.  BeaU  accordingly,  contended  that  where  a  defendant  had  done 
every  thing  in  his  power  to  make  a  tender,  and  had  been  prevented,  the  costs 
ought  not  to  be  cast  upon  him.  He  cited  Johnson  v.  Houlditch^  1  Burr.  578, 
where  this  motion  was  made. 

Lord  Chief  Justice  Gibrs.*— I  agree  that  where  a  defendant  is  prevented,  by 
the  fraud  or  vexatious  conduct  of  the  plaintiflT,  from  entitling  himself  to  the 
defence  with  which  a  tender  would  furnish  him,  he  ought  to  be  placed  in  the 
same  situation  as  if  he  had  made  a  legal  tender.  But  where  he  might  have 
made  a  regular  tender,  and  has  not  done  so,  it  is  better  to  leave  it  to  the  regular 
course.  One  of  the  cases  in  this  court,  Zeeven  v.  Cowell,  2  Taunt.  203,  (see 
also  Roberts  v.  Lambert^  ibid.  283,)  went  on  the  representation  made  of  the 
practice  in  the  King's  Bench,  which  afterwards  appeared  to  be  unfounded. 
BurmeBter  v.  HUch,  13  East,  551,  cited  in  Gibbon  v.  Copanan,  1  Marsh.  392, 
(juod  vide.  In  the  present  case,  the  defendant,  six  weeks  before  action 
brought,  takes  out  his  pocket  book,  for  the  purpose,  as  he  says,  of  making  a 
tender ;  but  there  was  nothing  to  prevent  his  making  a  legal  tender  afterwards; 
instead  of  which  he  never  takes  any  step  towards  it,  but  makes  this  application 
out  of  the  course  of  the  cause.  Although,  therefore,  I  do  not  say  that  there 
are  not  cases  in  which  the  court  would  interfere,  and  consider  an  offer  of  this 
sort  the  same  as  a  regular  tender^  I  do  not  think  that  this  is  such  a  case.  Mr. 
Justice  Le  Blanc^  in  Burmester  v.  Hilch^  states  the  great  inconvenience 
which  would  arise  from  the  interference  of  the  court,  unless  a  strong  case  were 
made  out  of  intentional  vexation  on  the  part  of  the  plaintiff. 

The  rest  of  the  court  concurred. 

Rule  discharged  with  costs. 


•GREEN  V.  GREENBANK.  [•485 

VVhere  the  substantial  eround  of  action  is  cimtrttett  the  plaintiffs  cannot,  by  declaring  in 
tori,  render  a  person  liable  who  would  not  have  been  liable  on  his  promise:  Therefore, 
where  the  plaintiff  declared  that,  having  agreed  to  exchange  mares  with  the  defendant, 
the  defendant,  by  falsely  warranting  his  mare  to  be  sound,  well  knowing  her  to  be  un- 
sound, falsely  and  fraudulently  deceived  the  plaintiff,  &c. ;  heldt  that  infancy  was  a 
good  plea  in  bar. 

This  was  a  special  action  on  the  case,  and  the  first  count  of  the  declaration 
stated.  That  the  plaintiff  had  bargained  with  the  defendant  to  deliver  to  him  a 
mare  of  the  plaintiff,  by  him  warranted  sound,  except  as  to  one  of  her  eyes, 
and  also  to  pay  the  defendant  5/.  in  exchange  for  a  mare  of  the  defendant ;  and 
the  defendant,  by  falsely  warranting  his  mare  to  be  sotmdj  exchanged  her  for 
that  of  the  plaintiff,  wHo  paid  the  defendant  5/.  for  the  said  exchange,  whereas 
the  defendant's  mare,  at  the  time  of  the  said  exchange,  was  unsound ;  by 
means  of  which  the  defendant /o/fe/y  and  fraudulently  deceived  the  plaintiff 
in  the  said  exchange,  and  thereby  the  said  mare  of  the  defendant  became  of 
no  use  to  the  plaintiff,  &c.  The  second  count  stated  that  the  defendant,  at 
the  time  of  the  exchange,  well  knew  that  his  mare  was  unsound.  Th# 
defendant  pleaded  firsts  not  guilty,  secondly^  that,  at  the  time  of  the  alleged 
exchanges  and  warranties,  the  defendant  was  an  infant,  under  the  age  of 
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twenty-one  yean.     The  plaintiff  demurred  generally  to  the  plea  of  infancy,  the 
defendant  joined  in  demnrrer,  and  the  case  now  came  on  for  argument. 

Mr.  Serjt.  Vaughan^  who  was  to  have  argued  in  support  of  the  demurrer, 
admitted  that  unless  the  court  should  think  that  the  present  case  was  distin- 
guishable from  those  which  had  been  decided  on  the  subject,  there  must  be 
judgment  for  the  defendant ;  and  he  mentioned  Jerming  v.  JRundall^  8  T.  R. 
395,  where  it  was  decided  that  a  plaintiff  could  not  convert  an  action  founded 
on  contact,  into  tort,  so  as  to  charge  an  infant ;  and  Weall  v.  Ktng^  12  East, 
542,  where  it  was  held  that  a  declaration  in  case,  alleging  a  deceit  by  means  of 
a  warranty  made  by  two  defendants  on  a  joint  sale,  was  not  supported  by 
proof  of  a  contract  of  sale  and  warranty  by  one  only, — the  action,  though  laid 
in  tort,  being  founded  on  the  joint  contract  alleged  ;  and  so  in  Powell  v.  Lay' 
tofh  2  N.  R.  365.  The  only  question  was,  whether  the  allegation  in  the  second 
count,  that  the  defendant  well  knew  his  mare  to  be  unsound,  varied  the  case. 

Lord  Chief  Justice  Gibbs. — ^The  cases  which  have  been  alluded  to  clearly 
show  that,  where  the  substantial  ground  of  action  rests  on  promises,  the  plain- 
tiff cannot  by  changing  the  form  of  action,  render  a  person  liable  who  would 
not  have  been  liable  on  his  promise.  This  is  a  case  in  which  the  assumpsit 
is  clearly  the  foundation  of  the  action ;  for  it  is,  in  fact,  an  undertaking  that 
the  horse  was  sound.  There  is  another  very  strong  case  in  Rol.  Ab.  Action 
sur  Case,  D.  3 ;  Cross  v.  Androes^  that  an  infant  is  not  liable  on  the  custom 
of  the  realm,  for  the  loss  of  goods  committed  to  his  care  as  an  innkeeper. 
That  case  was  recognized  by  Lord  C.  J.  Holt^  in  the  case  of  a  bill  of  exchange, 
WWiams  v.  Harrison^  Carth.  160,  where  it  was  contended  that  infancy  was 
no  plea  to  an  action  founded  on  the  custom  of  merchants  ;  the  court  held  the 
plea  good.  Lord  Holty  observing  that  the  former  case  was  still  stronger.  With 
respect  to  the  allegation  in  the  second  count,  that  does  not  vary  the  case  from 
that  of  Weall  v.  Ring^  because  the  deceit  was  practised  in  the  course  of  the 
contract. 

The  rest  of  the  court  concurred. 

Judgment  for  the  defendant.! 

Mr.  Seijt.  Copley  was  to  have  argued  in  support  of  the  plea. 

t  See  also  Johmon  v.  Pte,  1  Keble,  905.  913. 


IN  THE  EXCHEaUER  CHAMBER. 


*561]  *GRAHAM  et  al.  Assignees  of  LEIGH,  a  Bankrupt,  v.  RUSSELL. 

Where  an  insured,  being  indebted  to  the  underwriter  on  a  balance  of  accounts,  becomes 
bankrupt,  if  a  lots  afterwards  happen,  the  underwriter,  in  an  action  by  the  assignees, 
may  deduct  the  balance  due  to  him  from  the  amount  of  his  subscription. 
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IN  THE  EXCHEaUER  CHAMBER. 


*The  KING  v.  JOHN  DANNELLY,  and  GEORGE  VAUGHAN. 

A.  is  indicted  for  a  burglary,  and  B.  aa  accessary  both  before  and  after  the  fact.  The  facta 
proved  are,  that  A,^  at  the  instigation  of  B.,  a  police  officer,  concerts  with  three  others 
to  commit  a  burglary,  and  it  is  agreed  that  B,  shall  lie  in  wait  to  apprehend  the  three 
others,  and  that  the  reward  for  their  conviction  shall  be  shared  between  A.  and  B. — The 
jury  find  A.  guilty  of  larceny  only,  and  B.  as  accessary  both  before  and  after. — Quaire, 
1st,  whether,  as  A.  was  not  to  participate  in  the  plunder,  but  only  in  the  reward,  he 
could  be  convicted  of  larceny, — 2dly,  whether,  as  A,,  the  principal,  had  been  acquitted 
of  the  burglary,  B,  could  be  convicted  as  accessary  to  the  larceny  ? 

This  indictment  alleged  that  John  Dannelly,  late  of  the  parish  of  St.  George 
Bloomsbury^  in  the  county  of  Middlesex,  laborer,  on  the  15th  of  December^ 
56  G.  3,  about  the  hour  of  six  in  the  night  of  the  same  day,  with  force  and 
arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  the  dwelling  house  of 
one  J.  Poole,  there  situate,  feloniously  and  burglariously  did  break  and  enter, 
with  intent  the  goods  and  chattels  of  the  said  J.  Poole,  in  the  said  dwelling 
house»  then  and  there  being,  then  and  there  feloniously  and  burglariously  to  steal, 
take,  and  carry  away ;  and  then  and  there,  in  the  same  dwelling  house,  with 
force  and  arms,  thirty  yards  of  woollen  cloth,  of  the  value  of  5/.  of  the  goods 
and  chattels  of  the  said  J, .Poole,  in  the  same  dwelling  house  then  and  there 
being  found,  then  and  there  feloniously  and  burglariously  did  steal,  take,  and 
carry  away,  against  the  peace,  &c. :  And  that  George  Vaughan,  late  of  the 
parish  aforesaid,  &c.,  laborer,  before  the  said  felony  and  burglary  was  com- 
mitted in  form  aforesaid,  viz.  on  the  day  and  year  aforesaid,  with  force  and 
arms,  at,  &c.,  did  unlawfully  and  feloniously  counsel,  aid,  abet,  and  procure, 
the  said  John  Donnelly  to  do  and  commit  the  said  felony  and  burglary,  in 
mannei^  and  form  aforesaid,  against  the  peace,  ^c. :  And  that  after  the  said 
felony  and  burglary  was  done  and  committed  by  the  said  /.  Donnelly,  in  man* 
ner  and  form  aforesaid,  the  said  G.  Vaughan,  well  knowing  the  said  /.  Don^- 
nelly  to  have  done  and  committed  the  said  felony  and  biiiglary  in  form  afore* 
said,  on  the  16th  of  December,  in  the  fifty-sixth  year  aforesaid,  with  force  and 
arms,  at,  <Sz;c.,  him  the  said  •/.  Donnelly  did  feloniously  receive,  harbor,  and 
maintain,  against  the  peace,  &c. — The  prisoners  were  tried  at  the  Old  BaUty^ 
on  the  24th  of  September  last,  when  it  appeared  that  the  prisoner,  Donnelly^ 
at  the  instigation  of  Vaughan,  who  was  in  the  employment  of  the  police  office. 
Bow  Street,  had  concerted  with  three  other  men,  Batts,  Rowley,  and  Farthing, 
to  rob  the  shop  of  Mr.  Poole,  in  Everett  Street,  Brunswick  Square,  on  tlie  night 
of  the  15th  u{  December,  1815 ;  that  it  was  agreed  that  Vaughan,  and  another 
officer,  should  lie  in  wait  to  apprehend  Batts,  Rowley,  and  Farthing,  and  that 
the  reward  for  their  conviction,  being  40/.,  each,  in  case  of  bui^lary,  should  be 
divided  between  them ;  that  Vaughan  told  Poole  that  his  house  would  be 
robbed  tliat  night,  and  desired  him  to  mark  a  piece  of  cloth  and  leave  it  on  the 
counter ;  to  take  care  to  fasten  the  latch  of  his  door,  and  to  make  no  resistance, 
assuring  him  that  he  should  lose  nothing ;  that  Poole  consented  to  the  plan, 
and  left  the  house  with  Vaughan  and  Barrett,  the  other  officer,  to  watch ;  that 
accordingly,  Donnelly,  and  the  three  others,  stole  three  pieces  of  broadcloth, 
but  not  mat  which  had  not  been  marked  by  Poole  ;  and  that  Batts,  Rowley^ 
and  Farthing,  were  apprehended  and  tried  for  the  buiglaiy,  of  which  offence 
they  were  acquitted,  it  appearing  to  have  been  not  quite  dark,  but  were  con- 
victed of  grand  larceny.  On  the  present  indictment,  the  jury  acquitted  JIan* 
nelly  of  the  burglary,  but  found  him  guilty  of  stealing  in  the  dwelling  house  to 
the  value  laid  in  the  indictment ;  and  they  found  Vaughan  guilty  as  accessary. 
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both  before  and  aAer.  It  was  then  objected,  on  the  part  of  Vaughan,  that  as 
the  jury  had  acquitted  the  principal  of  the  burglary,  the  accessary  must  be 
acquitted  altogether.  The  point  was  reserved  for  tlie  consideration  of  the  twelve 
judges.  Mr.  Baron  Graham^  in  summing  up  the  evidence,  also  intimated  a 
doubt,  whether  Danneliy,  could  be  convicted  of  larceny,  since  he  was  not  to 
partake  of  the  stolen  property ;  the  reward  on  the  conviction  of  his  accomplices 
being  his  only  inducemenL 

Mr.  Curwood^  who  was  of  counsel  for  Vaughan  only,  at  the  trial,  had  been 
requested  by  the  judges  to  consider  also  the  question  as  to  the  legality  of  Dan- 
nelly^  9  cx>nviction;  and  he  accordingly  now  contended, yir«/,  xYivX  DanntUy  had 
not  committed  larceny  ;  and  secondly,  that  even  if  he  had,  his  acquittal  of  the 
burglary  acted  as  an  entire  acquittal  of  Vaughmi.  As  to  i\\e  first  point,  a  crime 
must  consist  both  of  the  fact,  and  of  the  intention ;  each  of  which,  the  law  had 
said,  must  be  a  component  part  of  it.  Puffendorf^  lib,  1,  c.  7,  9,  4.  Then 
what  was  necessary  to  constitute  larceny,  according  to  the  English  law  ?  Mr. 
Justice  Blackstone^  vol.  4.  c.  17.  had  defined  it  to  be  **  the  felonious  taking, 
and  carrying  away,  of  the  personal  goods  of  another :" — ^That  however,  was  a 
very  imperfect  definition ;  for  **  felonious  taking  "  was  a  compound  idea,  and 
it  was  necessary  to  have  a  definition  of  that  also.  To  go  back  to  the  first  autho- 
rities :  According  to  Bracton,  lib,  3.  c.  32,  De  Corona.  Purtum  est  contrec- 
tatio  rei  alienee fraudulenta,  cum  animo  furandi,  invito  illo  domino  cujus  res 
illafuerit ;  cum  animo  dico^  quia,  sine  animo  furandi^  non  committitur.  This 
definition  was  borrowed  from  that  of  the  civil  law :  JFltrtum  est  contrectatio 
fraudulosa,  lucri  fadendi  gratia,  vd  ipsius  rei,  vel  etiam  usus  ejus,  possessi' 
onisve.  Just.  Inst.  lib.  4tus  ;  tit.  1.  De  obligationibus  quss  ex  delicto  na^cun- 
tur.  §  1.  Definitio,  furti.  which  was  going  farther  than  the  English  law,  be- 
cause it  made  the  taking  the  use  of  a  thing  as  criminal  as  taking  the  thing 
itself; — but  by  the  civil  law  also,  furtum,  sine  affeetu  furandi,  non  commit ti" 
tur.  Ibid.  sect.  7.  De  affeetu  furandi.  This  definition  had  been  recognised  by 
all  the  writers  on  the  subject;  who  had  universally  considered  that  the  animus 
furandi  was  essential,  Staundf.  24.  3  Inst.  c.  47.  1  Hawk.  c.  33,  s.  \.  1 
Hale,  c.  43,  p.  504.  Foster  P.  C.  123.  East,  P.  C.  553.  In  the  present  case, 
this  necessary  ingredient  was  wanting ;  for  Dannelly,  was  not  present-  with  the 
animus  furandi;  his  object  was  not  to  participate  in  the  plunder,  but  to  get  a 
share  of  the  reward  on  conviction.  It  might  be  said  that  though  his  was  not 
the  hand  which  took  the  property,  he  was  still  particeps  of  the  guilt ;  but  there 
must  be  a  community  of  intention  to  constitute  a  community  of  guilt.  In  the 
case  of  three  soldiers,  Foster  of  Accomplices,  c.  1,  p.  353,  3d  edit,  who  went 
to  rob  an  orchard,  two  of  them  got  into  a  tree,  the  third  stood  at  the  gate  with 
liis  sword  drawn,  and  killed  the  owner's  son  who  had  collared  him :  Lord 
Holt,  held,  that  it  was  murder  in  him,  but  that  the  other  two  were  innocent ; 
because  they  had  not  all  come  with  a  general  resolution  against  all  opposers ; 
that  is,  the  community  of  intention  did  not  extend  to  all.  He  cited,  as  closely 
applicable,  the  case  of  M^ Daniel,  and  others,  10  St.  Tri.  417.  Foster,  121, 
who  were  indicted  as  accessaries  before  the  fact  to  a  robbery  committed  on  Sal' 
mon,  one  of  the  prisoners ;  and  it  was  held  that  no  robbery  was  committed, 
because,  Salmon,  having  consented  to  part  with  his  property,  it  could  not  be 
said  to  have  been  taken  invito  domino.  So  here,  there  was  no  larceny,  because 
the  animus  furandi  was  wanting. — Secondly,  supposing  Dannelh/,  to  have 
been  well  convicted  as  principal,  still  Vaughan,  as  accessary,  must  be  acquitted. 
An  accessary  must  be  convicted  of  a  felony  of  the  same  species  as  the  principal. 
Now  burglary  and  larceny  were  as  distinct  offences,  as  forgery  and  murder. 
By  the  old  law,  the  aC/Cessary  could  not  be  indicted  till  the  principal  have  been 
convicted ;  and  in  the  present  case,  if  Dannelly  and  Vaughan,  had  been  in- 
dicted separately,  and  the  indictment  against  the  latter  had  stated  that  tlie  prin- 
cipal had  been  acquitted,  the  accessary  could  not  have  been  convicted. 

Mr.  Holland,  for  the  crown,  contended  that  there  was  nothing  to  impugn  the 
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▼erdict,  either  as  to  the  principal,  or  as  to  the  accessary.  Firsts  taking  the 
definition  of  larceny  as  given  by  any  English  lawyer,  he  contended  that  /?aii- 
neiiyf  had  been  guilty  of  that  offence.  In  ArDaniita  case,  Salmon^  had  con- 
sented to  part  with  his  property ;  but  here,  Poole  had  only  facilitated  the  rob- 
bery, without  any  intention  to  part  with  his  property ;  indeed,  the  cloth  which 
he  had  marked  for  the  purpose  of  being  taken  away  was  not  touched.  The 
present  case  rather  resembled  that  of  Eggington,  East,  P.  C.  494.  666.  where 
the  owner  of  tfie  goods  directed  his  servant  to  carry  on  the  plot  into  which  he 
had  entered  with  the  robbers,  and  to  let  them  into  the  house,  where  they  broke 
open  inner  apartments  and  took  the  goods ;  and  all  the  judges,  except  Mr  Jus- 
tice Lawrence,  who  doubted  whether  it  could  be  said  to  be  done  inviio  domino^ 
held  that  it  was  larceny.  So  in  the  case  of  Norden,  Foster,  129,  East,  P.  C. 
666.  who  went  out  for  the  purpose  of  being  robbed ;  and  after  delivering  his 
money,  apprehended  the  felon,  who  was  convicted.  M^DaniePa  case  was  one 
which  mainly  supported  the  present  prosecution ;  for.  *'  the  judges  were  unani- 
mously of  opinion  that,  supposing  a  robbery  to  have  been  committed  on  Sal* 
man,  the  facts  found  bv  the  special  verdict  were  sufficient  to  charge  Ai  ^ Daniel^ 
&c.  as  accessaries,*'  Poster,  124.  There  was  the  same  connection  between 
Vaughan,  and  the  principals  in  the  present  case.  Then,  as  to  the  other  requi- 
site of  larceny,  the  animus  furandi,  no  doubt  Donnelly,  meant  to  blend  the  two 
characters  of  thief  and  informer ;  and  to  have  his  share  in  the  plunder,  though 
he  had  an  ulterior  object  in  view.  Secondly,  as  to  the  prisoner  Vaughan,  it 
was  every  day's  practice  to  indict  a  person  as  accessary  to  a  buiglary,  and  if 
the  principal  were  convicted  of  larceny  only,  it  was  no  objection  to  the  convic- 
tion of  the  accessary.  Vaughan,  had  concerted  with  DanneUy,  to  commit  an 
offence,  which  comprised  other  offences.  He  had  directed  Poole,  to  latch  his 
door,  in  order  to  make  it  burglary.  Then,  because  the  offence  had  fallen  down 
to  larceny,  could  it  be  said  that  Vaughan,  was  not  equally  an  accessary  ?  [Lord 
Ellenborough.  To  be  sure,  a  man  who  is  charged  with  an  offence  is  also 
charged  with  all  the  offences  of  which  it  is  composed.] 

Mr.  Curwood,  in  reply,  said  that  as  to  i\i%firut  point,  he  had  not  relied  on 
the  argument  that  the  robbery  was  not  committed  inviio  domino,  but  on  the 
want  of  the  animus  furandi;  the  reward  being  the  object.  [Lord  Ellenborough. 
Was  it  not  animus  furandi  to  assist  in  the  commission  of  the  thef\ ;  to  aid  and 
cx)mfort  the  thief,  though  the  immediate  benefit  did  not  result  to  him  ?  The 
definition  is  **  lueri  causa,*^  not  **  lucri  sui  causa.**  Lord  C.  J.  Gibbs.  The 
intention  was,  to  assist  in  the  commission  of  the  thef\,  and  then  to  get  the  re- 
wan)  :  Suppose  ^,,  B,,  ^  C,  go  to  rob  together,  and  it  is  agreed  between  them 
that  B,  4'  C.  shall  take  all  the  plunder :  would  not  ^,  go  cum  animofuraudi  ?\ 
He  must  contend  that  he  would  not.  The  law  had  given  the  reward  as  an  incite- 
ment. The  bank  of  England,  were  constantly  in  the  habit  of  sending  their 
officers,  to  incite  parties  to  the  commission  of  offences,  which  afterwards  proved 
the  means  of  conviction :  The  only  difference  was,  that  the  character  of  that 
company  stood  so  high  that  no  sinister  motives  could  be  imputed  to  them.  As 
to  the  second  point,  he  did  not  contend  that  Vaughan,  might  not  have  been  con- 
victed as  accessary  on  the  facts  proved ;  but  that  he  was  not  properly  charged. 
To  be  sure,  a  principal  might  be  convicted  of  part  of  the  crime  charged,  and  the 
accessary  also ;  but,  this  was  a  crime  of  a  totally  different  species.  [Lord  C.  J. 
Gibbs,  Does  not  your  argument  go  to  prove  that  the  principal  ought  not  to 
have  been  convicted  ?  Has  it  ever  been  decided  that  a  principal  may  be  con- 
victed of  a  lower  offence,  and  that  the  accessary  cannot  ?]  He  admitted  the 
force  of  what  his  Lordship  said ;  and  concluded  by  urging  the  tenderness  of  the 
law  in  criminal  cases,  when  the  least  doubt  appeared  in  favor  of  the  offender. 

No  judgment  had  been  pronounced  in  this  case,  when  the  present  number 
was  ready  for  the  press  ;  but  as  the  editor  will  have  no  future  opportunity  of 
presenting  it  to  the  profession,  he  trusts  he  shall  be  excused  for  inserting  it  ae 
an  undecided  case. 
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^330]  *OWOSE,  Demandant ;  LLOYD,  Tenant,  REEVE,  Vouchee. 

Recovery  of  '  the  manor  of  A,  and  eight  messaageB  in  j4.*  amended,  by  adding  the  names 
of  parishes  in  which  the  premise!  are  partly  situated ;  thoao  parishes  being  comprised 
in  the  manor  of  j4. 
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MEMORANDA. 

Lord  Chief  Justice  Gibbs  was  prevented  from  attendance  during  the  whole 
of  this  term,  on  account  of  indisposition. 


•2]  •DUNN  V.  SLEE. 

• 

A  surety  in  an  idemnity  bond,  may  bring  an  action  for  contribution  against  his  co-surety, 
although  he  had  ^iven  a  subsequent  security  to  the  obligees,  under  which  he  paid  the 
'  sum  conditioned  in  the  bond,  without  the  knowledge  or  consent  of  such  co-surety. 

This  was  an  action  of  assumpsit  on  the  common  money  counts,  tried  before 
'  Mr.  Justice  Fark^  at  the  sittings  at  Guildhall,  af\er  last  Michaelmas  term. 
The  plaintiff  sought  to  recover  a  proportionable  part  of  3000/.,  on  an  idemnity- 
bond,  which  he  had  entered  into  with  the  defendant  and  two  others,  under  the 
following  circumstances.  The  defendant's  brother,  John  «S/ee,  for  the  purpose 
of  carrying  on  his  business,  as  a  wine-merchant,  had  applied  to  Messrs.  Brown^ 
Hall  4*  Oo»y  bankers,  at  Brighton^  to  open  an  account  with  them,  and  they 
agreed  to  accommodate  him  to  the  extent  of  3000/.,  provided  he  gave  them  pra 
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per  security  to  indemnify  them  against  any  losses  which  he  might  sustain  in  the 
course  of  his  business. — In  consequence  of  this,  on  the  Slst  of  iH/oy,  1819, 
John  Slee  prevailed  on  the  plaintiff,  and  two  other  sureties,  to  execute  with  him 
a  joint  and  several  bond,  in  the-  penal  sum  of  6000/.,  conditioned  to  indemnify 
Brown  ^  Co.  for  any  sum  of  money  they  might  advance  to  him,  not  exceeding 
3000/.,  with  a  proviso,  that  three  calender  months'  notice,  in  writing,  should  be 
given  by  them  to  the  obligors,  before  any  action  should  be  brought  on  the  bond. 
-—In  July  1814,  Brown  ^  Co,^  doubting  alec's  solvency,  gave  notice  to  the 
obligors,  severally,  that  there  was  then  due  to  them,  from  Slee^  the  sum  of 
3000/. ;  and  acquired  payment  in  three  months  from  the  date  thereof. — Previous 
to  this  notice,  one  of  the  co-sureties  had  become  bankrupt,  and  obtained  his 
certificate.  In  December  1814,  the  plaintiff,  at  the  urgent  request  of  Messrs, 
Brown  ^  Co.^  gave  them  a  warrant  of  attorney  to  confess  judgment,  with  a  de- 
feazance  for  payment  of  3000/.  on  the  first  of  June,  1816: — In  May  1810, 
John  Slee  became  bankrupt,  and  Messrs.  Brown  fy  Co,  proved  under  his  com- 
mission ;  and  on  the  Ist  oi  June  the  plaintiff  paid  them  3000/.  pursuant  to  his 
warrant  of  attorney,  and  the  bond  was  thereupon  delivered  up  to  him.  There 
was  no  communication  between  the  plaintiff  and  his  co-sureties  when  the 
former  gave  his  warrant  of  attorney  ;  and  Brown  4*  Co,  refused  to  give  up  the 
bond,  or  release  any  of  the  parties,  until  the  money  was  actually  paid.  The 
defendant  resisted  payment  on  two  grounds ;  first,  that  an  action  by  one  co- 
surety against  another  was  not  maintainable ;  and,  secondly,  that  the  warrant 
of  attorney  given  by  the  plaintiff  was  given  in  satisfaction  and  not  in  aid  of  the 
bond,  and  that  consequently  the  defendant  was  discharged.  The  jury  gave  a 
verdict  for  the  plaintiff  for  891/.  10«.  2d. 

Mr.  Serjt.  Lens  now  moved  for  a  rule  to  show  cause  why  the  verdict  should 
not  be  set  aside,  a  non-suit  entered,  or  a  new  trial  granted.  He  said  that  this 
was  an  equitable  action,  and  that  the  plaintiff  therefore  could  not  recover  in 
point  of  law,  as  he  had  individually  given  a  warrant  of  attorney  to  confess  a 
judgment  as  a  new  security,  in  which  Brown  4*  Co,  had  consented  to  give  him 
eighteen  months  further  time  for  payment,  and  as  this  was  done  without  the 
knowledge  of  his  co-sureties,  he  insisted  that  the  defendant  was  discharged,  the 
security  having  been  changed  ;  at  all  events  the  plaintiff  had  not  paid  in  aid  of 
the  original  bond  but  under  the  judgment,  and  therefore  he  could  not  call  on  his 
co-surelies  for  contribution. 

But  j9er  curiam.  The  notice  was  given  by  Brown  if  Co.  on  the  23d  of  July, 
1814,  to  all  the  co-sureties,  who  were  eftch  jointly  and  severally  liable  under 
this  bond. — ^The  plaintiff  was  called  on  for  payment  of  the  whole  amount,  when 
his  co-sureties  had  failed.  He  has  therefore  his  action  against  the  defendant 
for  contribution,  although  Brown  ^  Co.  had  given  him  further  time  for 
payment. 

Rule  refused. 


•GILL,  et  al,  v,  HINCKLEY.  [*79 

The  defendant  having  entered  into  a  coeolidation  rule,  and  the  pIointifT obtained  a  verdict 
on  the  cause  tried,  which  was  afterwards  turned  into  a  special  verdict,  to  enable  the  de- 
fendant to  remove  it  by  a  writ  of  error  to  the  King's  Beiuk,  which  was  done,  and  bail 
put  in  accordingly. — This  court  will  stay  execution  in  the  action  against  the  defendant, 
till  the  determination  of  the  writ  of  error  be  known,  on  his  giving  security  to  be  bound 
by  the  judgment  of  the  King's  Bench. 

The  defendant,  in  this  action,  f  being  one  of  several  brought  by  the  plaintiff 
against  himi  and  many  other  unaerwriters,  upon  a  policy  of  insurance,)  had 


A 
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consented  to  an  order  to  be  bound  and  concluded  oy  such  verdict  as  should  be 
given  in  the  cause  of  Gill  and  another  v.  Dunlopf  to  the  satisfaction  of  tlie  judge 
before  whom  the  same  should  be  tried. 

Upon  the  trial  of  that  cause,  before  Lord  Chief  Justice  Gibba,  at  Guildhall^ 
the  plaintiflTs  obtained  a  verdict,  subject  to  a  case  ; — and  this  court,  after  argu- 
ment of  that  case  in  the  last  term,  2  Marsh.  440,  confirmed  the  verdict.  The 
facts  of  the  case  were  afterwards  turned  into  a  special  verdict,  in  order  that  the 
defendant  might  remove  the  cause  upon  a  writ  of  error,  to  the  court  of  King* 8 
Bench  ;  and  a  writ  of  error  being  consequently  brought,  and  bail  in  error  put  in ; 

Mr.  Serjt.  Best^  in  the  early  part  of  this  term,  obtained  a  rule,  calling  upon 
the  defendant  in  this  action,  to  show  cause  why  the  plaintiflTs  should  not  be  at 
liberty  to  sign  final  judgment,  as  if  a  verdict  had  been  given  for  them  for  the  sum 
of  100/.,  and  to  issue  execution  for  that  sum,  being  the  amount  of  the  defend- 
ant's subscription  to  the  policy,  together  with  the  costs  of  the  action,  and  of 
this  application  to  the  court 

Mr.  Serjt.  /^m9,  was,  on  this  day,  about  to  show  cause, 

But,  the  court,  on  the  defendant's  entering  into  a  rule,  that  the  plaintift's 
should  be  at  liberty  to  enter  up  judgment  in  this  cause,  as  if  a  verdict  had  been 
given  for  them  for  100/.  (being  the  amount  of  the  defendant's  subscription  to  the 
policy)  with  a  stay  of  execution  till  the  determination  of  the  writ  of  error  in  the 
cause  of  Gill  and  another  v.  Dunlop^  were  known ;  he,  the  defendant,  giving 
such  security  within  fourteen  days  from  the  date  thereof,  to  be  bound  and  con- 
cluded by  the  judgment  of  the  court  of  King^s  Bench,  as  one  of  the  prothono- 
taries  of  this  court  should  approve  of,  made  the 

Rule  absolute.! 

t  See  Aylwin  v.  Favine.  2  N.  R.  430. 
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The  plaintiff  had  holden  the  defendant  to  bail,  and  a  verdict  was  taken  for  him  at  the  trial, 
subiect  to  an  order  of  reference  for  ascertaining  the  amount  of  the  damages,  and  the 
arbitrator  awarded  a  sum  less  than  15/.  Upon  an  application  to  the  court  to  allow  the 
defendant  his  costs  pursuant  to  43  G.  3.  c.  46. — Held,  that  in  order  to  entitle  the  defend- 
ant to  such  costs,  he  must  show  that  the  arrest  was  vexatious  and  malicious. 

Mr.  Serjt.  Pell,  on  a  former  day  in  this  term,  had  obtained  a  rule  nisi,  that 
the  defendant  should  have  his  costs  taxed  by  the  prothonotary,  and  set  against 
the  damages  recovered  by  the  pkintiff  according  to  stat.  43  G,  3.  e,  46.  s,  3.t 
The  rule  was  granted  on  an  affidavit  of  the  defendant,  which  stated  that  the 
plaintiff  was  employed  by  him  to  furnish  marble  chimney-pieces,  and  'perform 
certain  masonry,  according  to  the  terms  of  an  agreement  entered  into  between 
them,  and  which  he  refused  to  complete.  That  the  materials  the  plaintiff  had 
furnished,  and  the  labor  he  had  performed,  were  estimated  by  a  surveyor  at  40/., 
and  that  the  plaintiff  had  received  from  the  defendant  the  sum  of  33/.  8^.,  pre- 
vious to  the  commencement  of  this  action,  and  that  according  to  the  terms  of 
his  agreement,  he  had  been  fully  compensated.  That,  notwithstanding  this,  the 
defendant  was  held  to  bail  for  20/.,  and  upwards,  and  that  on  the  trial  of  the 

t  This  section  authorises  costs  to  be  awarded  to  a  defendant,  if  the  plaint  iff  do  not  re- 
cover  the  sum  for  which  he  held  the  defendant  to  bail,  and  had  no  reasonable  or  probable 
cause  for  holding  him  to  bail  to  that  amount :  and,  that  in  case  the  sum  recovered  should 
be  less  than  the  amount  of  the  defendant's  costs,  the  defendant  shall  be  entitled,  alter  de- 
ducting the  sum  recovered  by  the  plaintiff  from  the  amount  of  his  costs,  to  lake  oui  execu- 
tion for  such  costs,  in  like  manner  as  defendants  may  now  by  law  have  execution  for  costs 
in  other  cases. 


50S  SlLVERSIDES  V.  BoWLEY.  H.  T.  1817.  [92 

catise  in  this  term,  the  agreement,  on  being  produced  in  evidence  by  the  defend- 
ant, was  rejected,  in  consequence  of  its  not  being  stamped,  when  the  plaintiff 
being  entitled  to  a  verdict,  the  amount  of  the  damages  were  tefl  to  the  award  of 
an  arbitrator,  who  found  that  11/.  4«.  6hd.,  only  were  due  to  the  plaintiff.  The 
affidavit  concluded  by  averring  that  the  plaintiff  was  actuated  by  malice,  and 
had  no  probable  cause  for  arresting  the  defendant. 

Mr.  Serjt.  Copley,  now  showed  cause  against  the  rule,  on  affidavits  of  the 
plaiutif!',  his  attorney,  and  a  surveyor,  which  stated,  that  the  plaintiff  had  engaged 
with  the  defendant  to  do  the  masonry  at  certain  prices,  and  that  the  defendant 
should  advance  money  to  the  plaintiff  to  purchase  marble,  and  pay  him  for  the 
masonry  as  the  work  proceeded ;  and  that  in  consequence  of  such  advances  not 
being  made,  he  was  unable  to  proceed,  when  the  defendant  would  not  allow  him 
to  complete  his  work,  but  employed  another  person.  The  plaintifi*,  therefore, 
applied  to  a  surveyor,  who  valued  the  work  done  by  him  at  57/.  89.  9^d.  That 
the  plaintift'  had  received  33/.  8«.  from  the  defendant,  leaving  a  balance  of  24/. 
Os,  did.,  for  which  he  arrested  the  defendant.  That  a  copy  of  the  account  was 
sent  to  the  defendant,  by  the  plaintiff's  attorney,  but  payment  was  refused;  he 
then  denied  that  he  was  actuated  by  malice,  conceiving  the  latter  sum  to  be  due 
to  him  from  the  defendant.  The  surveyor  deposed  that  the  plaintiff  was  entitled 
to  recover  57/.  Ss,  Q^d,,  and  that  the  prices  of  the  marble  furnished  were  far 
below  the  trade  prices.  The  plaintifl's  attorney  stated  that  the  plaintiff*  had 
offered  to  leave  the  sum  due  to  him  from  the  defendant  to  arbitration,  previous 
to  the  commencement  of  the  action,  which  the  defendant  had  refused,  and  that 
the  arbitrator  in  the  present  instance  had  received  the  agreement  in  evidence, 
although  rejected  at  the  trial,  and  directed  a  verdict  for  11/.  4«.  6hd.  to  be 
entered  accordingly. 

Mr.  Justice  Dallas. — The  only  question  is,  whether  the  plaintiff,  by  swear- 
ing to  a  greater  sum  than  has  been  awarded  to  him  by  the  arbitrator,  can  be 
considered  as  having  holden  the  defendant  to  bail  without  any  reasonable  or 
probable  cause.  Nothing,  in  tliis  instance,  can  warrant  such  a  suppositon.  This 
application  must  be  considered  as  analogous  to  an  action  on  the  case  for  a  mali- 
cious arrest,  which  cannot  be  supported,  unless  malice  be  averred  and  proved. 
See  Scheibel  v.  Fairbmrn,  1  B.  &  P.  338.— Gibson  v.  Chatera,  2  B.  <&  P.  129. 
It  was  improper  for  the  defendant  to  call  in  a  surveyor,  on  his  part,  to  estimate 
the  value  of  the  work  done,  without  giving  notice  of  the  valuation  to  the  plain- 
tiflf,  particularly  as  there  was  an  agreement  existing  between  the  parties.  The 
consent  of  the  plaintiff  to  leave  the  amount  of  the  damages  to  an  arbitrator, 
excludes  all  presumption  of  malice  on  his  part,  who  has,  on  the  contrary,  treated 
the  defendant  not  only  with  lenity,  but  indulgence. 

Mr.  Justice  Park. — The  affidavits  adduced  on  the  behalf  of  the  plaintiff  are 
sufhcient  to  show  that  he  had  probable  cause  to  arrest  the  defendant.  The 
plaintiff's  surveyor  had  estimated  the  labor  and  materials  at  57/.,  from  which 
sum  he  had  received  33/.  only.  He  was  therefore  warranted  in  holding  the 
defendant  to  bail  for  the  remainder.  This  application  is  against  good  faith,  and 
an  unjust  proceeding  on  the  part  of  the  defendant. 

Mr.  Justice  Burrouoh,  concurred. 

Rule  discharged.! 

t  See  Neale  v.  Porter,  Burnt  v.  Palmer,  cited  in  2  Tidd.  lOlS,  6th  edition. 
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•PROSSER,  et  al.,  v.  HOOPER. 

^he  plaintiff  bought  nffron  of  ui  inferior  quality,  which,  havinff  kept  aiz  months,  and 
aold  part,  he  then  objected  that  the  article  was  not  saffron. — ^Held,  in  an  action  for  a 
breach  of  warranty,  that  from  the  length  of  time  and  inferior  price  gi?en,  it  was  such 
an  article  as  the  plaintiff  intended  to  purchr 


This  was  an  action  brought  against  the  defendant  for  a  1)reach  of  the  war- 
*^ntj  contained  in  the  following  contract  for  sale. 

Loncbn, 
November^  2S^  1815. 
MeMTs.  Fronser  ^  Maton^ 

We  have  this  day  bought,  by  your  order,  and  for  account  of  Hooper^ 
h  irdj  4'  FoyrUn  about  lOOlbs.  oif  saffron,  485.  per  lb.,  customary  allowances. 

Prompt, 
fourteen  days. 
Discoant  at  2|  ptr  cent  on  four  months. 

JVard  4"  Payne. 

T^e  declaration  contained  a  warranty  that  it  was  merchantable  saffron. 

The  cause  was  tried  before  Mr.  Justice  Dallae  at  GuUdhaU^  at  the  sittings 
aAer  th^  iast  term,.when  it  was  proved  by  two  wimesses,  on  behalf  of  the  plain- 
tiffs, that  the  article  sold  was  not  saffron,  but  that  a  fourth  part  consisted  of  a 
vegetable  lesembling  it,  which  it  was  impossible  to  detect  at  the  time  of  the  sale. 
The  broker,  who  made  the  contract,  was  called  for  the  defendant,  who  staled 
tliat  the  plauinlf 8  knew  that  the  saffron  was  of  an  inferior  quality,  and  that  they 
paid  for  it  accordingly,  at  the  rate  of  forty-eight  shillings  per  lb.,  when  the  best 
was  worth  seventy-three  shillings.  It  was  further  proved  that  the  plaintiffs 
examined  the  bulk ;  refused  to  buy  by  sample ;  that  they  kept  it  six  months 
without  objecting  to  tlie  article,  and  that  they  had  sold  part  of  it,  when  they 
insisted  that  it  was  not  saffron,  and  brought  their  action  accordingly.  It  was  urged 
by  the  plaintiff's  counsel  that  the  keeping  of  the  article  for  six  months  could 
not  do  away  the  contract,  which  was  for  the  purchase  of  saffron,  and  that  the 
maxim  of  caveat  emptor  could  not  be  set  up  as  a  defence  for  the  non-perform- 
aixse  of  a  written  contract  The  jury,  however,  found  a  verdict  for  the  defendant. 

Mr.  Serjt.  Bc9ty  now  moved  that  this  verdict  should  be  set  aside  and  a  new 
trial  granted.  He  contended,  that  it  was  necessary  for  the  plaintiffs  to  have  the 
whole  of  the  commodity,  saffron ;  that  as  it  was  not  so,  the  warranty  was  broken,, 
and  they  were  therefore  entitled  to  a  verdict.  If  it  had  been  saffron  of  different 
qualities,  however  inferior,  the  contract  would  have  been  satisfied,  but  as  it  had 
been  sold  by  the  name  of  saffron,  it  was  necessary  that  the  whole  of  it  should 
consist  of  that  article.  He  referred  to  the  case  of  Yeatu  v.  Ptm,  2  Marsh,  141, 
as  somewhat  resembling  the  present,  and  Jjord  Chief  Justice  Gibbn^  had  there 
held,  that  where  a  party  undertakes  to  supply  goods  of  a  certain  description,  he 
most  execute  his  agreement  accordingly.  That  principle  is  particularly  appli- 
cable to  this  case,  which  is  stronger  than  that  of  Yeate  v.  /'tm,  as  there,  the 
article  sold  was  not  prime  bacon,  but  tainted ;  here  the  article  sold  was  of  a  differ- 
ent description  to  that  specified  in  the  contract.  The  eariier  cases  establish  this 
principle.  Mr.  Justice  Doderidgc,  in  the  case  of  Southern  t.  How^  Cro.  Jac. 
471,  has  held,  that  if  a  goldsmith  make  plate  in  which  he  mixes  dross,  so  that 
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it  is  inferior  to  the  standard,  and  send  his  servant  to  sell  it,  who  sells  it  for  good 
plate,  an  action  lies  against  the  master,  to  which  decision  Chief  Justice  Mon» 
tague,  assented,  because  it  failed  in  price.  The  distinction  is  this,  if  an  article 
be  of  the  same  sort,  though  inferior  in  value,  an  action  would  not  be  maintain* 
able,  but  if  it  be  of  another  description,  then  an  action  lies.  In  Htam  v.  iVtc- 
hols^  1  Salk.  289.,  which  was  an  action  on  the  case  for  deceit,  by  a  factor,  in 
the  sale  of  silk,  the  plaintiff  declared  that  he  bought  several  parcels  of  silk  for 

silk,  whereas  it  was  another  kind  of  silk,  and  that  the  defendant,  knowing 

this  deceit,  sold  it  for silk.    Lord  Chief  Justice  Holt^  was  of  opinion,  that 

the  defendant  was  answerable  for  the  deceit  of  the  factor.  If  the  plaintiff  had 
declared  in  tort  for  a  breadh  of  the  warranty,  declaration  would  be  similar  to 
that  in  Heam  v.  Niclwls.  [Lord  Chief  Justice  Gibbs. — If  you  had  declared 
in  tort,  the  scienter  need  not  have  been  proved,  see  PFilliamson  v.  AllUmi^  2 
£.  R.  446.]  Nor  is  it  necessary  here  to  state  that  the  article  was  sold  as  saf- 
fron, or  that  the  seller  undertook  that  it  was  so.  He,  therefore,  relied  on 
the  authority  of  the  cases  cited,  and  insisted  that  the  plaintiffs  were  entitled  to  a 
verdict. 

Lord  Chief  Justice  Gibbs. — ^I  do  not  dispute  the  authority  of  any  of  those 
cases  which  have  been  cited,  but  they  are  inapplicable  to  the  present.  This 
article  was  sold  to  the  plaintiff's  by  the  name  of  saffron ;  they  examined  it  with 
great  minuteness,  received  it  into  their  custody,  kept  it  six  months,  and  then 
sold  a  part  of  it.  Although  only  three- fourths  of  it  were  saffron,  still  it  was  fair 
for  the  jury  to  infer,  from  the  inferior  price  which  was  given  for  it,  that  it  was 
such  an  article  as  the  plaintiffs  intended  to  purchase ;  and,  under  all  the  circum- 
stances, they  were  justified  in  giving  their  verdict  for  the  defendant. 

The  rest  of  the  court  concurred. 

Rule  refused.! 

t  See  Gardiner  v.  Grayt  A  Camp.  144. 


♦DOE,  on  the  demise  of  the  GOVERNORS  of  the  HOSPITAL  of  St.  p,, ,, 
MARGARET,  WESTMINSTER,  v.  ROE.  L  **^ 

A  notice  at  the  bottom  of  a  declaration  in  ejectment  affixed  to  the  door  of  an  empty 
house,  addressed  to  the  personal  representatives  of  the  deceased  tenant  generally,  was 
held  insufficient;  as  if  there  had  been  representatives  who  had  taken  possession,  they 
should  have  been  addressed  by  name ;  if  not,  the  lessor  of  the  plaintifis  should  have  pro- 
ceeded  as  in  the  case  of  a  vacant  possession. 

Mr.  Seijt.  Onslow,  moved  for  judgment  against  the  casual  ejector: — ^By  the 
several  affidavits  of  the  clerk  of  the  attorneys  and  receivers  of  the  rents  for  the 
lessors  of  the  plaintiff,  it  appeared  that  on  the  day  preceding  the  essoign  day, 
which  was  the  19th  of  Apru,  and  before  the  messuage  for  which  this  action  of 
ejectment  was  brought,  late  in  the  occupation  of  George  Goldwire,  deceased, 
was  shut  up  and  unoccupied;  that  a  copy  of  a  declaration  in  ejectment  was 
afiixed  on  that  day  to  the  street-door,  and  that  there  was  due  from  the  representa- 
tives of  Goldwire  the  sum  of  81/.,  for  two  years  and  a  quarter's  rent,  reserved 
by  an  indenture  lease,  made  between  the  lessors  of  the  plaintiff  and  Goldwire  ; 
that  no  distress  was  on  the  premises  on  the  18th  of  April,  and  that  the  lessors 
of  the  plaintiff  had  power  to  enter  for  non-payment  of  rent.  The  notice  at  the 
bottom  of  the  declaration  was  addressed  to  the  personal  representative  or  repre- 
sentatives of  George  Goldwire,  deceased,  and  to  all  and  every  other  person 
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or  persons  claiming  any  right  or  title  to  the  possession  of  the  premises,  and 
required  them  to  appear  accordingly. 

Per  curiam, — This  is  a  proceeding  under  the  statnte,  4  Cho.  2.  c.  28., 
although  in  the  nature  of  a  vacant  possession.  There  is  no  doubt  but  that  the 
affixing  a  copy  of  the  declaration  on  the  door  of  the  premises  was  sufficient; 
but  the  difficulty  arises  on  the  fact,  whether  the  notice  was  properly  addressed. 
It  is  directed  to  the  personal  representatiTO  or  representatives  of  the  deceased, 
generally.  If  he  had  a  representative,  who  had  taken  possession,  such  repre- 
sentative, should  have  been  addressed  by  name;  if  there  were  no  personal 
representative,  the  lessors  of  the  plaintiff  should  have  proceeded  as  in  the  case 
of  a  vacant  possession. 

The  learned  seijeant  therefons  took  nothing  by  his  motion* 


^125]  »BTE,  Plaintiff;  HATWOOD  et  al.,  Defordants. 

Fine  amended  by  alteriog  the  sumame  of  one  of  the  deforciuite  in  the  prscipe  and  con< 
cord,  conformably  to  his  eignatore  in  the  covenant  and  tfetftawt • 


*1253  *MOULE,  Plaintiff,  EYLES  et  ux..  Deforciants. 

If  the  clerk  of  an  attorney,  employed  to  levy  a  fine,  absconded,  whereby  the  papers  are 
mislaid,  the  court  will  permit  sach  fine  to  be  afterwards  perfected,  although  the  time 
allowed  by  rule  of  court  of  T,  T.  52  G,  3.  be  exceeded. 


•126]  •ANONYMOUS. 

The  misnomer  of  a  Christian  name  of  one  of  the  bail  in  a  cogaisanee  and  notice,  is  fataL 


,3.,  •WILLIS,  Demandant;  CALVERT,  Tenant;  BARTHOLOMEW 
J  et  ux.,  Vouchees. 

The  eoart  permitted  a  reeorery  to  be  amended  by  substituting  the  hamlet  of  P.  in  the 

parish  of  ii.  for  the  parish  of  JP« 
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•BBUi.et  al.,  V.  JUTTING  et  al. 

If  a  person  employed  by  ship-owners,  as  their  agent,  effect  a  policy  of  inannace,  and  rep- 
resent hinseif  as  the  principal'  X6  the  brokers,  who  cause  such  insurance  to  bd  efiected. 
.  -^HMt  that  if  the  brokers  receive  the  amount  of  the  loss  from  the  underwriters  and 
pay  it  o?er  to  the  ogelit,  they  are  liable  to  the  ownersi  in  an  action  for  money  had  and 
received,  although  part  of  the  money  was  paid  to  the  agent  after  they  were  iniormed  ot 
his  having  acted  in  that  capacity. 

This  was  an  action  for  money  had  and  received ;  and  tried  before  Mr.  Justice 
Park^  at  the  sittings  at  GvUdhaUy  after  the  last  term ;  when  it  appeared  that 
the  plaintiffs,  being  the  owherb^  of  a  ship,  called  '*  The  Lady  JUood^''*  had 
ordered  a  person  by  the  name  of  Broum,  to  effect  an  insurance  of  2000/.  for 
them,  on  freight,  from  the  river  Plate  to  Lisbon^  and  that  Broum  directed  the 
defendants,  who  were  brokers,  to  effect  such  insurance  for  himself,  as  the  prin- 
cipal, without  disclosing  the  nfllries  of  the  plaintiffs.  A  loss  afterwards  hap- 
pened, and  the  defendants  collected  2000/.  from  the  underwriters,  and  paid  over 
800/.,  in  part  of  such  loss,  to  Brown,  without  receiving  any  notice,  as  to  the 
plaintiff's  claim.  In  that  stage  of  the  proceedings,  one  of  the  plaintiffs  desired 
the  defendants  not  to  pay  the  remainder  to  Browne  to  which  they  assented ;  but 
afterwards  paid  the  residue  to  him,  and  resisted  the  plaintiff's  demand,  on  the 
ground  of  such  payment.— It  was  proved,  at  the  trial,  that  the  plaintiff's  were 
the  owners  of  the  ship,  and  that'  Broihn  had  chartered  her  for  the  voyage  from 
the  river  Plate  to  Lisbon ;  and  it  was  shown,  that  M^Donnall,  one  of  the 
defendants,  had  admitted  to  one  of  the  plaintiffs  that  he  had  collected  the  2000/., 
and  at  that  time  had  only  paid  800/,  over  to  Brown^  and  that  he  had  promised 
not  to  pay  him  the  remainder.  On  these  facts,  the  learned  judge  was  of  opinion, 
that  the  defendants  were  liable  for  the  money,  which  had  not  been  paid  over  to 
firoum^  after  they  received  the  notice ;  and  the  jury  gave  a  verdict  for  the 
plaintiffs  accordingly,  for  112Q/.,  being  the  balance  of  the  insurance,  after 
deducting  the  8007.  paid  to  Brown  prior  to  the  notice,  together  with  the  pre- 
miums, brokerage,  &c. 

Mr.  Seijt.  Best,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  that  this 
verdict  should  be  set  aside,  and  a  new  trial  granted ;  on  the  grourid,  that  no 
privity  was  pioved  to  have  existed  between  the  plaintiffs,  as  owners  of  tlie  ship, 
and  Brown,  who  caused  the  policy  to  be  effected. 

Mr.  Serjt.  Copleu,  now  showed  cause,  and  submitted,  that  there  was  no  pre- 
tence to  impeach  the  verdict  whlbhthe  jury  had  found  for  the  plaintiffs. — He 
contended  that  Brown  had  no  interest  in  the  ship,  but  had  merely  been 
employed  by  the  plaintiffs  as  their  agent : — Unless  Broum^s  interest  could  be 
shown,  the  transaction,  as  to  the  policy,  was  fraudulent.— The  defendants  were 
apprised  of  the  relative  situations  of  the  parties,  and  should,  therefore,  aAer  the 
notice  given  to  them,  have  paid  the  remainder  of  the  loss  to  the  plaintiffs. — He 
reiied  on  the  case  of  Lueena  v.  Crdtofxird,  3  B.  ^  P.  265,  S.  C.  2  N.  R.  269, 
where  it  was  held,  that  commissioners,  appointed  by  the  crown,  were  held  to 
have  an  insurable  interest,  although  the  crown  might  intervene.  The  same 
principle  was  adopted  in  the  case  of  Routh  v.  T^honipson,  13  £.  274.  He 
cited  these  cases  to  establish  the  general  principle,  that  if  an  insurance  be 
effected  by  a  person  supposing  himself  to  be  interested,  but  such  insurance  was 
effected  on  the  part  of  other  persons  having  an  interest  therein,  those  persons 
had  a  right  to  claim.  There  was  sufficient  evidence  in  this  case,  to  show  that 
Br^wn  effected  the  policy,  as  ajf  ent  for  the  plaintiffs.  Brown,  therefore,  had 
no  right  to  claim  the  amount  of  Si^  loss  from  the  defendants  ;  and  their  paymg 
over  the  money  to  him,  after  the  notice  given  by  the  plaintiffs,  was  fraudulent ; 
for  by  such  payment  they  recognized  that  Brpwh  acted  hi  the  capacity  of  an 
agent. — All  the  facts  were  oohskteired  by  the  jury;   and,  as  they  conceived 
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Brown  io  be  merely  an  agent,  they  accordingly  gare  their  verdict  for  the 
plaintiflfs. 

Mr.  Seijt  Bestf  in  support  of  the  rule,  was  stopped  by  the  court. 

Lord  Chief  Justice  Gibbs. — ^It  makes  no  difference,  whether  Brown  had  a 
real  or  pretended  interest  in  the  policy.  No  evidence  has  been  adduced  to  prove 
that  Brown  acted  as  the  agent  for  the  plaintiffs. — No  case  has  been  cited  to  author- 
ize the  plaintiffs  to  enforce  the  performance  of  the  terms  of  the  policy.  The  policy 
was  effected  by  the  defendants,  who  considered  Brown  to  be  the  principal. 
Whether  Brown  acted  from  ignorance,  or  fraud,  it  still  appears  that  he  effected 
the  policy  on  his  own  account.  The  defendants  paid  the  amonnt  of  the  loss  to 
him,  being  ignorant  that  he  acted  iq  the  capacity  of  a  broker.  There  is  no 
doubt  but  that  Brown  was  once  interested,  as  the  charterer;  and  it  is  impossible 
to  say  what  object  he  had  in  view  when  he  effected  the  policv.  If  the  nndeyr- 
writei-s  had  a  previous  knowledge  of  the  facts,  they  might  have  resisted  the 
payment.  If  not,  and  aAer  having  made  such  payment,  they  might  recover  it 
back.  Brown^  placed  himself  in  the  situation  of  a  principal,  ami  considered 
the  plaintiffs  as  his  agents. — He  has  never  screed  that  the  plaintiffs  should  be 
entitled  to  the  benefit  of  the  policy ;  and,  therefore,  they  have  no  right  to  recover. 
This  case  resembles  that  of  Godin  v.  The  London  •Sasurance  Company^  1 
Burr.  489.  I  therefore  think  that  the  plaintiffs  cannot  enforce  payment  from 
the  defendants  against  the  will  of  Brown^  as  there  is  no  evidence  to  show  that 
he  had  acted  as  their  agent. 

Mr.  Justice  Park.— At  the  trial,  I  thought  that  the  plaintiffs  had  a  right  to 
recover ;  but,  on  a  more  deliberate  consideration  of  the  case,  I  am  of  opinion, 
that  the  evidence  adduced  was  not  sufficient  to  entitle  them  so  to  do.  I  con- 
sidered proton  in  the  light  of  an  agent  for  the  plaintiffs ;.  but  I  now  perceive 
that  he  was  not  so,  since  the  policy  was  effected  on  his  own  account,  and  not 
for  the  plaintiffs.  I  carried  the  doctrine  of  ralihabiiio  further.  In  the  cases 
of  Lucena  v.  Crawford,  and  Routk  v.  Thompaonf  the  persons  effected  the 
insurance  for  the  benefit  of  the  crown,  who  were  entided  to  recover. 

Mr.  Justice  Dallas  and  Mr.  Justice  Dobbouou  assenting. 

Rule  absolute.! 

t  See  South  V.  TKomp$9nt  11  E.  428,  Mann  v.  Forrtster,  4  Camp.  60,  Weitward  v.  Btlh 
4  Camp.  349. 


•  t  •• 


•161]  •TAYLOR  V.  HOOMAN. 

In  a  declaration  of  trespaaa  for  breaking  and  entering  a  house,  the  premiaea  were  laid  in 
the  parish  of  Cltrkenwell.  It  was  proved  that  CUrkenwell  eonaisted  of  two  parishes  or 
districts,  thouffh  it  waa  generally  known  by  the  name  of  Saint  James,  ClerkenwM.^' 
Held,  an  insufficient  description. 

This  was  an  action  of  trespass  for  breaking  and  entering  the  plaintiff's  house, 
and  demolishing  his  furniture,  tried  before  Lord  Chief  Justice  G{&6s,  at  West' 
minster,  at  the  sittings  in  this  term. — The  declaration  contained  several  counts, 
all  of  which  stated  the  trespasses  to  have  been  committed  in  the  parish  of 
Qerkenwellf  in  the  county  of  Middlesex*  It  was  proved  on  behalf  of  the 
defendant,  that  Clerkenwdl  consisted  of  two  parishes,  tlie  one  called  &iini 
JohHf  the  other  Saint  James;  that  a  rector  officiated  at  the  former,  and  that  a 
curate  was  appointed  by  the  parishioners  to  serve  the  latter,  although  both 
parishes  were  generally  known  by  the  name  of  Clerkenwell, — His  lordship 
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held  that  Clerkmwell  was  an  improper  description  in  the  declaration,  and 
directed  a  nonsuit. 

Mr.  Serjt.  Best^  now  moved  for  a  rule  nin,  that  the  nonsuit  might  be  set 
aside,  and  a  new  trial  granted ;  observing,  that  there  was,  in  fact,  onlj  one 
parish,  known  by  the  name  of  Saint  James  Clerkenwellf  and  he  referred  to  the 
statutes  10  G.  3.  c.  23,t  and  17  G.  3.  c.  634  i^  which  it  was  so  described. 
He  produced  affidavits  of  one  of  the  parishioners,  the  superintendant  of  the 
parochial  department,  and  the  vestry  clerk,  who  deposed  that  they  had  known 
the  parish  and  its  boundaries  several  years,  and  that  there  was  only  one  gene- 
ral and  distinct  parish,  commonly  called  Cierkenwellf  which  was  particularly 
distinguished  by  the  name  of  Saint  James  Clerkenweil,  That  Saint  JohxCi 
was  merely  a  district,  which,  although  it  had  a  chapel,  dedicated  to  that  saint, 
was  altogether  under  the  control  of  Saini  James* 8^  except  as  to  the  paving  and 
lighting  acts. 

Lora  Chief  Justice  Gibbs. — ^It  was  proved  at  the  trial,  that  there  were  two 
parishes  in  ClerkenweU^  the  one  known  by  the  name  of  Saint  Jokn^  the  other 
by  that  of  Saint  James,  Clerkenweil^  therefore,  is  not  a  sufficient  description. 
The  acts  of  15  G.  3.  c.  23,  and  17  G.  3.  c.  63,  do  not  form  a  part  of  the  pub- 
lic statutes. 

The  court,  however,  granted  the  rule,  and  permitt^  the 
plaintiff  to  amend  his  declaration,  by  adding  a  count 
on  payment  of  costs. 

t  Entitled  '*  An  aet  for  bnilding  a  workhonse,  and  for  the  better  relief  and  employment 
of  the  poor  within  the  parish  of  Saint  James  Clerkenweil,  in  the  county  of  Middleeex." 

X  Which  was  an  act  to  explain  and  amend  an  act,  made  in  the  14th  year  of  the  reign  of 
his  present  majesty,  entitleci  "  An  act  for  paving,  repairing,  lighting,  and  watching,  the 
streets  and  other  public  passages  and  places  within  that  part  of  the  parish  of  Clerkenweil 
called  Saint  James* t,  and  removing  obstructions  and  annoyances  therein,  d&c." 


*6ARLAND  et  al.,  (surviving  partners  of  BAKER,  deceased,)  v.  rmio^ 

NOBLE  et  al.  L  ^^ 

An  action  was  commenced  against  two  defendants,  as  partners,  resident  abroad. — ^The 
plaintiff  proceeded  to  and  obtained  outlawry;  the  partnership  being  dissolved,  one  of 
the  defendants  arrived  in  England,  and  was  arrested  on  a  capias  utlagatum. — A  rule  was 
obtained  for  reversing  the  outlawry. — By  an  order  of  reference  all  matters  in  difference 
between  the  parties  were  submitted  to  an  arbitrator,  who  refused  to  consider  the  claims 
of  the  defendants,  respecting  the  outlawry,  but  confined  himself  to  the  action  com- 
menced against  them. — Held,  that  he  was  not  bound  to  take  the  outlawry  into  considers* 
tion,  as  no  joint  specific  injury  was  stated  to  have  been  sustained  by  both  the  defend- 
ants, and  the  court  refused  to  set  aside  the  award. 


*INGLIS  V.  MACDOUGAL.  [•196 

If  a  surety  enter  into  a  bond  with  a  principal,  conditioned  for  the  performance  of  cove- 
nants contained  in  an  agreement  ior  a  lease,  such  surety  is  still  liable,  although  the 
principal  become  bankrupt  and  be  discharged  under  the  49  G,  3.  c.  121.  «.  19. 
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TRINITY  TERM,  67  GEO.  III.  1817. 


•LEDWICH,  gent  one,  dec.  v.  PRANGNELL. 

If  a  defendant  be  irrezuIarljP  served  with  process,  he  may  apply  to  set  aside  the  proceed- 
in^s,  although  the  plaintin*  may  have  entered  an  appearance  for  him.  and  served  him 
wiih  a  notice  of  declaration  and  given  him  a  rule  to  plead. 

Mr.  Serjt.  Peil^  on  a  former  day  in  this  term,  had  obtained  a  rule  nisi^  that 
the  service  of  the  writ  of  attachment  of  privilege  issued  in  this  cause,  and  the 
subsequent  proceedings  thereon,  should  be  set  aside  for  irregularity,  with  costs. 
It  appeared  by  affidavits,  in  support  of  his  motion,  that  the  defendant  was,  on 
the  25 ih  oi  January  last,  served  with  an  attachment  of  privilege,  in  the  county 
o(  Middlesex,  which  was  directed  to  the  sheriff*  of  London;  and  that  on  the 
20th  of  May  following,  he  was  served  with  a  notice  of  declaration. 

Mr.  SerjL  Faugfum,  now  showed  cause  on  an  affidavit  of  the  plaintiff's 
which  stated  that  the  defendant  was  indebted  to  him  for  business,  as  an  attor- 
ney, and  that  he  issued  an  attachment  of  privilege,  directed  to  the  sheriff  of 
London,  on  the  24th  of  January,  which  was  served  on  the  defendant  the  fol- 
lowing day.  That  on  the  11th  o(  Fdfruary,  the  defendant  applied  to  him,  to 
ascertain  the  amount  of  the  debt  and  costs,  but  did  not  complain  of  any  irregu- 
larity in  service  of  the  process.-^The  plaintiiT  took  no  further  proceedings,  until 
the  10  th  oi  April,  when  he  caused  an  appearance  to  be  entered  for  the  defend- 
ant according  to  the  statute,  and  filed  his  declaration,  and  on  the  20th  of  May, 
served  the  defendant  with  a  notice  thereof,  and  on  the  first  day  of  this  term 
gave  a  rule  to  plead.  He  submitted,  that  the  defendant  was  bound  to  object  to 
the  irregularity  in  the  service  of  the  process,  in  the  first  instance ;  and  relied  on 
the  cases  of  Fox  v.  Money,  1  B.  &  P.  250,  and  Downea  v.  fftiheringion,  2 
Taunt.  243 ;  or  that,  at  all  events,  the  defendant  should  have  applied  to  set 
aside  the  proceedings,  prior  to  this  term. 

Lord  Chief  Justice  Gibbs. — The  practice  of  the  King*8  Bench  differs  from 
this  court ;  as  there,  a  party  must  apply  in  cases  of  irregularity,  within  a  rea- 
sonable time.  lu  this  court,  aAer  an  irregular  step  is  taken  by  one  party,  the 
other  is  not  bound  to  apply  to  set  it  aside  until  further  proceedings  be  had.  In 
this  case,  no  fiirther  step  was  taken  by  the  plaintiff*,  until  the  first  day  of  this 
term,  which  was  no  waiver  of  the  irregularity. 

Rule  absolute. 


•332]  'EMMETT  et  al.  v.  BRADLY  et  aL 

In  an  action  against  several  defendants,  as  partners,  for  soods  sold;  some  of  whom  plead- 
ed bankruptcy,  and  others  the  general  issue : — Held,  that  after  the  plaintiff  had  closed 
his  case,  and  the  bankrupt  defendants  had  proved  the  bankruptcy,  one  of  the  bankrupts 
could  not  be  admitted  as  a  witness,  to  show  a  dissolution  of  the  partnership,  prior  to 
the  delivery  of  the  goods. 

This  was  an  action  of  indebitatus  assumpsit  for  goods  sold  and  delivered, 
and  for  work  and  labor.-— The  declaration  contained  the  usual  counts.  There 
were  five  defendants,  three  of  whom  pleaded  that  they  had  become  bankrupts 
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before  the  cause  of  action  accrued,  and  that  the  plaintifTs  had  proved  their  debt 
under  the  commission.  The  replication  traverseid  the  proof  of  the  debt  under 
the  commission,  but  admitted  such  commission  and  the  identity  of  the  debt,  and 
upon  that  traverse  issue  was  joined.  The  other  two  defendants  pleaded  the 
general  issue. 

This  cause  was  tried  before  Mr.  Baron  PFood  at  the  last  assizes  for  Vork^ 
when,  on  the  part  of  the  plaintiffs,  a  deed,  bearing  date  the  llth  of  AugtuU 
1810,  was  produced,  for  the  purpose  of  showing  that  a  partnership  had  existed 
between  ail  the  defendants  up  to  that  day,  and  that  the  goods,  for  the  amount  ot 
which  this  action  was  brought,  had  been  delivered  to  them  by  the  plaintiffs, 
about  the  end  of  the  year  1809.  It  was  also  proved,  by  several  witnesses,  that 
the  goods  were  furnished  to  all  tlie  defendants. — On  behalf  of  the  defendants, 
the  proceedings  under  the  commission  were  given  in  evidence,  when  it  was  sub- 
mitted, by  their  counsel,  that  a  verdict  should  be  entered  on  that  part  of  th6 
record  for  tlie  bankrupt  defendants,  with  an  intention  of  calling  one  of  them  as 
a  witness,  to  prove  that  an  instrument,  dated  in  1800,  operated  as  a  dissolution 
of  partnership  quoad  those  two  defendants,  who  had  pleaded  the  general  issue, 
and  that  the  deed  of  Jtuguit^  1810,  was  only  a  disposition  of  the  remaining 
properly  of  the  partnership.^The  learned  judge  considered  that  the  deed  of 
AugU9i^  1810,  was  conclusive  to  show  that  the  partnership  existed  between  all 
the  defendants  until  that  period,  and  refused  to  admit  the  evidence  of  one  of  the 
bankrupt  defendants,  who  was  called  to  deny  the  existence  of  the  partnership 
in  1810.  The  jury  found  a  verdict  for  the  plaintiffs  against  the  two  defendants, 
who  hud  pleaded  the  general  issue,  and  a  verdict  for  the  other  three  on  their 
plea  of  bankruptcy. 

Mr.  Serjt.  Hutlock^  in  the  course  of  the  last  term,  obtained  a  rule  nist,  that 
this  verdict  should  be  set  aside,  and  a  new  trial  granted.  He  founded  his  motion 
on  two  grounds ;  /!r</,  as  to  the  misdirection  of  the  learned  judge,  relative  to 
the  effect  of  the  deed  of  August,  1810;  and,  secondly,  the  rejection  of  one  of 
the  bankrupt  defendants  as  a  witness.  To  show  the  defendant's  admissibility 
as  a  witness,  he  cited  the  cases  of  Moravia  v.  Hunter,  2  M.  ^  S.  444. — Noke 
v.  Ingham,  1  Wils.  80,  and  Raven  v.  Dunning,  3  Esp.  85.  S.  C.  Append. 
Peake  Evid.  4th  edit.  87. 

Mr.  Serjt.  Beet,  (and  Mr.  Serjt.  Vaughan  was  with  him,)  now  showed 
cause. 

[It  appearing  that  the  learned  judge  left  it  to  the  jury  to  determine  whether 
thexleed  of  the  llth  oi  August,  1810,  was  insufficient  to  show  that  the  part- 
nership between  all  the  defendants  continued  to  that  day ;  the  court  held  that 
there  was  not  ground  for  setting  aside  the  verdict  as  to  the  misdirection  of  the 
learned  judge ;  and  it  is,  therefore,  unnecessary  to  state  either  the  arguments  ur 
judgment  of  the  court  on  that  point.] 

They  then  submitted,  that  the  learned  judge,  under  the  circumstances  of  this 
case,  was  perfectly  correct,  in  not  allowing  one  of  the  defendants  to  be  called  as 
a  witness ;  as  the  case  on  the  part  of  the  plaintiffs  had  closed,  and  the  defend- 
ant's counsel  had  offered  evidence  to  the  court  and  jury  in  defence  of  that  par- 
ticular defendant,  whom  it  was  proposed  to  call  as  a  witness.  If  the  plaintiff's 
had  made  out  no  case,  and  no  evidence  had  been  offered  against  one  of  several 
defendants,  a  distinction  might  be  drawn,  but  this  rule  cannot  be  carried  further, 
'i'hey  cited  BuUer,  N.  P.  285. — Raven  v.  Dunning,  3  Esp.  25. 

Mr.  Serjt.  HuUotth,  in  support  of  the  rule,  submitted  that  one  of  the  defend- 
ants, who  had  pleaded  his  bankruptcy,  was  an  admissible  witness  in  that  period 
iof  the  case  in  which  he  was  offTered  to  give  his  testimony  on  behalf  of  his 
co-defendants,  and  that  a  verdict  should  then  have  been  taken  for  him.  He 
cited  H^ard  v.  Haydon,  2  Esp.  553.  S.  P.  2  Camp.  334,  n. — Brown  v.  Fox, 
MS.  Exeter  Sum.  Ass.  1789.  Phil.  Evi.  3d  edit.  63. — Brown  v.  Brown^  4 
Taunt.  752,  and  Chapman  v.  Graves,  2  Gamp.  333,  note. 

Lord  Chief  Justice  Gibbs.— *Thi8  case  was  moved  by  my  brother  Uullotk, 
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on  two  groands:  Ae  one,  that  the  learned  judgie  had  rejected  evidence  which 
was  offered,  and  which  ougfht  to  have  been  received ;  the  other  that  he  had  mis- 
directed the  jury,  in  stating  the  effect  of  the  deed,  dated  in  August^  1810,  dif- 
ferently from  what  it  really  was.  /Tr«/,  the  witness  offered  by  the  defendants, 
in  order  to  prove  that  all  of  them  had  never  entered  into  a  joint  contract  with 
the  plaintiffs,  admitted  such  contract  by  his  plea,  and  merely  relied  on  his  bank- 
ruptcy. The  bankrupts  stood  as  defendants  on  the  record,  and  contended  that 
they  had  a  legal  defence ; — ^the  plaintiffs  went  through  their  proof,  and,  I  am 
not  aware  of  any  case,  in  which  it  has  been  laid  down  to  be  the  duty  of  a  judge, 
to  give  his  opinion  of  the  legal  effect  of  particular  evidence  in  the  middle  of  a 
cause,  in  order  to  have  an  opportunity  of  introducing  other  witnesses  to  be 
examined  for  the  defendants,  and  still  less  so,  to  admit  witnesses  to  disprove 
that  which  they  had  before  admitted  to  be  true.  Upon  these  grounds,  there- 
fore, I  am  of  opinion,  that  such  evidence  was  very  properly  rejected: — Secondly ^ 
with  respect  to  the  deed,  the  learned  judge  left  it  to  the  jury  to  determine,  whe- 
ther there  were  a  dissolution  of  the  partnership  before  its  execution,  intimating 
it  at  the  same  time  to  bo  his  opinion,  that  such  was  not  the  case ;  I,  therefore, 
tliink  there  is  no  ground  to  disturb  the  direction  of  the  learned  judge,  with 
respect  to  the  law,  nor  the  verdict  found  by  the  jury,  with  regard  to  the  facts. 

Mr.  Justice  Dallas. — It  is  evident  that  a  partnership  once  subsisted  between 
all  the  defendants.  It  was  left  as  a  question  for  the  jury  to  decide,  whether 
this  partnership  had  been  dissolved  before  the  deed  of  August^  1810 ;  and  as 
no  evidence  was  adduced  to  prove  such  dissolution  before  that  time,  I  consider 
they  have  rightly  determined.  With  respect  to  the  objection,  whether  the 
evidence  of  the  bankrupt  defendants  was  properly  rejected  or  not,  I  have 
listened  very  attentively  to  the  whole  of  my  brother  HuUock^a  argument,  and 
have  heard  no  case  cited  by  him  which  appears  to  bear  upon  this  point.  It  is 
an  application  of  a  novel  nature,  but  on  the  first  view  of  the  case,  I  did  not  see 
how  it  could  be  supported  in  principle,  for  the  following  reasons : — The  general 
rule  is  clear,  that  no  person  appearing  as  a  party  on  the  record,  can  be  admitted 
as  a  witness  in  the  action^  unless  it  seem  that  such  person  is  acquitted  of  his 
liability  to  the  action,  and  then  he  may  be  admitted  as  a  witness  for  the  other 
defendants.  That  rule,  however,  is  subject  to  this  qualification :  that  if  there 
be  any  evidence  given  against  a  defendant,  he  cannot  be  admitted  as  a  wiuiess, 
for  the  jury  are  entitled  to  exercise  a  discretionary  judgment  on  such  evidence ; 
and  though  the  judge  may  give  an  opinion  before  it  goes  to  the  jury,  still  it 
rests  with  the  latter,  and  in  this  case  it  appears  that  there  was  evidence  adduced 
on  the  part  of  the  defendants,  and  it  was  not  until  after  the  conclusion  of  the 
plaintiff's  evidence,  that  the  defendants  applied  to  support  their  case  by  the 
admissibility  of  one  of  tlie  bankrupts  as  a  witness*  I  have  never  known  this 
to  be  allowed,  and  think  the  learned  judge  was  perfectly  correct  in  his  decision. 

Mr.  Justice  Park.— I  think  the  principle  to  be  clear,  that  a  plaintiff,  or 
defendant,  or  any  party  upon  the  record,  cannot  be  admitted  as  a  witness  in 
such  a  case.  It  was,  therefore,  incumbent  on  my  brother  Bullock^  to  have 
shown  a  case  where,  on  a  question  of  contract,  there  are  two  or  more  parties 
entered  on  the  record,  and  where  there  is  an  issue  joined,  that  the  defendanis 
may  call  on  the  judge  to  admit  one  of  them  to  be  examined  as  a  witness.  In 
the  case  of  Cliopman  v.  Graves^  Mr.  Justice  Le  Blane  admitted,  that  a 
co-trespasser,  not  sued ;  was  a  competent  witness  for  the  plaintiff ;  and,  in 
another  case  also,  tried  before  Mr.  Justice  Le  Biane^  on  a  joint  contract,  at 
Lancaater^  one  defendant  was  allowed  to  be  a  witness  for  the  other ;  but  in  that 
case  the  defendant,  who  was  admitted  as  the  witness,  had  pleaded  his  bank- 
ruptcy, and  a  nolle  prosequi  had  been  actually  entered.  Under  all  the  circum- 
stances, tlterefore,  I  do  not  feel  myself  warranted  to  differ  in  opinion  from  the 
Lord  Chief  Justice,  and  my  brother  Dallas, 

Mr.  Justice  Bdrrouoh. — I  have  never  heard  of  an  instance,  where  a  defend- 
ant on  a  record  in  a  cause  has  been  permitted  to  appear  as  a  witness,  unless  on 
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the  concluBioa  of  the  plaintiff's  case,  except  where  one  of  the  defendants 
appeared  to  be  acquitted  of  his  liability,  but  then  he  is  no  longer  a  party  on  the 
reconl.  Such  is  the  constant  course  in  actions  of  trespass ;  but  in  thia  case  the 
defendants  were  obliged  to  go  into  evidence  to  prove  their  case  on  a  plea,  which 
in  express  terms  admits  a  joint  cause  of  action  against  them  all ;  yet  one  of  those 
defendants,  it  is  contended,  is  to  be  admitted  to  prove  that  no  joint  cause  of 
action  had  accrued,  but  he  had  with  the  others,  expressly  admitted  it  on  the 
face  of  the  record.  I  am,  therefore,  clearly  of  opinion,  that  the  evidence  ought 
not  to  have  been  received.  The  case  is  left  precisely  in  the  same  situation  as 
it  stood  in  before  the  defendants  were  under  the  necessity  of  going  into  proof, 
after  the  plain tiiT's  case  was  closed,  and  as  they  were  compelled  to  do  so,  I 
think  this  witness  was  properly  rejected. 

Rule  discharged.! 

t  See  CurrU  v.  Child,  3  Camp.  283.    Bnl.  N.  P.  98. 
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If  a  defendant,  in  an  action  on  a  recoffnizance  of  bail,  nnder  a  Jadge*B  order  to  plead  iaaua- 
bl^,  plendt  fint,  nul  tiel  record,  and  aecondly,  that  no  ea,  »a,  was  issued  oat  against  the 
principal.^i/e/«f,  that  such  pleas  might  be  considered  as  issuable,  and  that  the  plaintitf 
could  not  sign  judgment  as  tor  want  of  a  plea. 

This  was  an  action  on  a  recognizance  of  bail.  The  defendant  had  obtained  an 
order  for  time  to  plead,  pleading  issuably,  rejoining  grcr/i^,  and  taking  short  notice 
of  trial.  He  afterwards  pleaded,  ^r«/,  that  there  was  no  record  of  the  recogni- 
zance, secondly^  that  after  the  judgment  against  the  principal,  the  plaintiff  sued 
out  a  fi,  fa,  directed  to  the  bishop  of  Durham^  to  levy  the  damages  recovered, 
whereby  the  sheriff  levied  such  damages  of  his  goods  and  chattels ;  and,  thirdly^ 
that  there  was  no  writ  of  ca,  8a,  sued  out  of  this  court  against  the  principal  upon 
the  judgment,  and  duly  returned  in  the  court,  as  according  to  law,  and  the 
custom  of  this  court,  before  the  commencement  of  the  suit  there  ought  to  have 
been.     Upon  which  pleas  the  plaintiff  signed  judgment,  as  for  want  of  a  plea. 

Mr.  Serjt.  Hullock,  on  a  former  day,  in  this  term«  had  obtained  a  rule  nisU 
that  this  judgment  should  be  set  aside  for  irregularity. 

Mr.  Serjt.  BlotatU  now  showed  cause  on  an  affidavit,  which  stated  that  all 
these  pleas  were  in  fact  false,  and  that  neither  of  them  could,  therefore,  be  con- 
sidered as  issuable  pleas.  He  referred  to  the  cases  of  Heron  v.  Htron^  1  Sir 
fV.  Biack.j  376. — Ltwfidd  v.  Jackson,  2  Wills.  117. — ^aud  Cave  v.  Aaron,  3 
Wills.  33.  At  all  events,  the  first  and  third  are  merely  sham  pleas;  and 
although  the  second  might  not,  in  strictness,  be  so,  still  the  plaintiff  was  entitled 
to  sign  judgment.     Waterfall  v.  Glode,  3  T.  R.  305. 

Mr.  Seijt.  Hullock,  in  support  of  the  rule,  insisted,  that  the  first  and  third 
pleas  were  issuable,  and  referred  to  7Hdd*8  Practice,  1  Vol.  0th  ediL  271.,  to 
show  that  on  bail  being  perfected  in  this  court,  an  entry  should  be  made  of  the 
recognizance  on  a  roll,  which  should  be  docketed  and  carried  into  the  Treasury- 
Chamber,  and  that  this  should  regularly  be  done  before  any  proceedings  against 
the  bail,  or  at  least  before  they  were  called  on  to  plead,  for  otherwise  they  might 
plead  nul  tiel  record,  and  if  the  recognizance  roll  were  not  carried  in  till  atW- 
wards,  it  seems  that  they  might  withdraw  their  plea ;  and  the  plaintiff  must  pay 
the  costs  of  it. 

Lord  Chief  Justice  Gibbs.-— The  question  is,  whether  the  first  and  third  ot 
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these  pleas  were  issuable.  It  is  difficult  to  ascertain  what  pleas  really  are 
issuable. — Although  sham  pleas,  upon  the  face  of  them,  appear  to  be  issuable, 
still  they  cannot  be  so  considered.  In  a  plea  of  judgment  recovered,  if  there  be 
no  foundation  for  it,  it  cannot  be  an  issuable  plea,  and  although  it  might  be  a 
true  plea,  still,  as  it  is  so  commonly  pleaded,  the  plaintiff  might  sign  judgment. 
I  remember,  in  the  court  of  Eing^s  Bench^  when  a  party  was  bound  to  plead 
issuably,  and  pleaded  a  false  plea,  and  that  the  plaintiff  had  signed  judgment, 
that  it  was  necessary  for  the  defendant  to  support  the  truth  of  his  plea  by  afB- 
davit.  Although,  in  principle,  the  first  and  third  pleas  are  false,  and  I  should 
have  been  strongly  disposed  to  have  treated  them  so,  yet  the  officer  of  the  court 
says,  that  by  the  practice,  they  may  be  considered  as  issuable  pleas,  and  bo 
admitted  as  such,  under  an  order  similar  to  the  present. 
Per  curiam. 

Rule  absolute,  without  costi 


MICHAELMAS  TERM,  5&  GEO.  III.  1817. 
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A  bailable,  and  not  a  tegtatum  capiat,  was  issued  into  Durham^  and  signed  by  tht  fi:.^  jt 
for  that  county.  The  defendant  was  arrested,  and  put  in  bail  as  upon  a  teilatik/ik.  A. 
declaration  was  afterwards  delivered,  in  which  the  venue  was  laid  in  LineolnskiTe.  A 
recognizance  of  bail  was  entered  into  in  Middlesex,  and  a  declaration  on  such  recogoi 
zance  was  afterwards  delivered,  to  which  the  defendant  pleaded.  On  a  motion  to  an.cnd 
the  entry  of  the  recognizance  from  London  to  Durham, — Held,  that  the  defendant  hav- 
ing  submitted  to  the  arrest,  and  put  in  and  got  bail  allowed,  as  upon  a  testatum  capias, 
had  waived  the  irregularity,  and  the  court  refused  to  interfere,  but  left  the  party  to  his 
ordinary  remedy,  and  expressed  their  opinion  that  such  writs  ought  not  to  issue  in 
future. 

t  For  the  previous  proceedings  in  this  case,  see  ante,  400. 
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The  court  permitted  a  person  to  justify  as  bail,  although  he  did  not  ntnlt  in  the  house  in 

which  he  was  described  in  the  notice. 

Mr.  Serjt.  Bestf  opposed  the  justification  of  bail,  on  the  ground  that  one  of 
them  did  not  reside  in  the  house  where  he  was  described  in  the  notice. — The 
bail  said  that  the  house  was  kept  jointly,  by  himself  and  his  partner,  who  carried 
on  business  as  soap  manufacturers ;  that  the  rent  and  taxes  were  paid  by  them 
jointly,  and  that  his  partner  resided  in  the  house  ;  but  that  he  himself  lodged 
at  the  distance  of  a  mile  and  a  half  from  it. 

The  court,  aAer  some  deliberation,  permitted  the  bail  to  justify,  and  Mr. 
Justice  Dallas^  observed,  that  if  a  person  thus  situated  was  not  allowed  to  do  so, 
it  might  possibly  tend  to  the  rejection  of  many  responsible  persons  living  at  a 
distance  from  the  house  in  which  their  business  was  carried  on. 
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♦23]  »WHITE  V.  REEVES  et  al. 

The  plaintifT  having  an  allotment  made  to  him  by  a  commissioner,  under  an  enclosure  act, 
of  land,  over  which  the  defendants  had  a  private  right  of  way  before  the  passing  of  the 
act,  bat  which  way  was  not  noticed  or  described  amongst  those  set  out  by  the  commis- 
sioner appointed  for  executing  that  act,  the  operation  of  which,  as  to  the  powers  of  set- 
ting oat  or  stopping  ap  roads,  was  left  to  the  general  enclosure  act,  (41  G.  3.  c,  109.) 
may,  under  the  Hin  section  of  the  latter  statute,  justify  the  stopping  up  of  such  way, 
without  any  directions  from  the  commissioner  for  that  purpose  in  the  award,  or  any  other 
road  being  set  out  or  appointed  in  lieu  of  it. 

A  rejoinder  to  a  replication  in  trespass  for  stopping  up  a  private  way  under  an  enclosure 
act,  alleging  that  the  commissioner  did  not  direct  the  way  to  be  stopped  up,  or  give  any 
orders  relating  to  the  same,— or  by  his  award,  set  out,  or  appoint  any  other  way  in  Ueu 
of  it,  is  bod  for  duplicity. 

(623) 
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*CASBURN  V.  REID,  Sheriff  of  Hertford. 

In  an  action  against  a  sheriff  for  an  escape,  the  plaintiff  averred' in  his  declaration  that  a 
writ  was  indorsed  for  bail,  by  virtue  of  an  affidavit  of  the  plaintiff's  cause  of  action  be- 
fore  then  made  and  duly  filed  of  record.  Held,  that  the  production  of  an  office  copy  of 
the  affidavit  was  sufficient  to  prove  such  averment. 

This  was  an  action  brought  against  the  defendant,  for  an  escape.  The  decla* 
I  anon  stated  that  John  Deval,  was  indebted  to  the  plaintiff  in  the  sum  of  40/., 
on  a  cause  of  action  before  then  accnied,  to  recover  which,  the  plaintiff  sued 
out  a  writ  of  capiat,  directed  to  th&  sheriff  bf /^er{/*ar(i,  which  writ  was  marked 
ror  bail,  for  10/.,  and  upwards,  by  virtue  of  an  affidavit  of  the  cause  of  action 
«(  the  plaintiff  in  that  behalf  before  then  made,  and  duly  filed  of  record  in  this 
court,  according  to  the  form  of  the  statute,  &ic. 

At  the  trial  of  the  cause,  before  Lord  Chief  Justice  Elienborough,  at  the  last 
assizes  for  Hertford^  the  affidavit  of  debt,  in  the  original  action,  and  the  writ  of 
capias  issued  thcreon,r  were  proved  by  offi<:;e  copies ;  when  it  was  contended, 
for  the  defendant,  that  the  original  affidavit  of  the  plaintiff  should  have  been 
produced.  And  the  case  of  Webb  v.  Heme^  1  Bos.  &  Pul.  281.  was  relied  on, 
where  it  was  held,  that  in  an  action  of  escape  against  the  sheriff,  if  the  plaintiff 
aver  in  hiS  declaration,  that  •/.<$.  was  arrested  under  a  writ,  indorsed  for  bail, 
by  virtue  of  an  affidavit  now  on  the  record,  he  must  produce  the  affidavit  iu 
evidence,  though  the  latter  part  of  .the  averment  was  unnecessary.  His  Lord- 
ship, on  the  authority  of  that  case,  directed  a  non-suit  to  be  entered. 

Mr.  Serjt.  Onslow,  in  the  last  term,  had  obtained  a  rule  nm,  that  this  non- 
suit might  be  set  aside,  and  a  new  trial  granted,  on  the  ground  that  the  affidavit 
having  been  filed,  an  office  copy  was  suffidient.  And  that  it  did  not  appear  in 
the  case  of  Webb  v.  Heme,  that  an  affidavit  had  been  filed ;  and  the  plaintiff 
there  was  unable  to  produce  any  affidavit,  and  the  question  did  not  turn  on, 
whether  the  production  of  the  original,  or  office  copy  of  the  affidavit  was  neces- 
sary to  be  produced,  but  as  there  was  a  substantive  allegation  of  the  existence 
of  an  affidavit,  it  must  be  proved. 

Mr.  Serjt.  Copley,  now  showed  cause,  and  insisted  that  the  office  copy  of 
the  affidavit  was  inadmissible  as  evidence  for  the  plaintiff;  and  though  the  lat- 
ter part  of  the  averment  was  une.cessary,  still  the  plaintiff  having  averred  that 
the  writ  was  indorsed  by  virtue  of  an  affidavit  before  then  made  and  duly  filed 
of  record,  such  averment  must  be  duly  proved.  Whatever  is  filed  of  record, 
may  be  proved  by  an  examined  copy ;  but  it  is  material  to  observe,  that  the 
declaration  stated,  th^t  the  writ  was  indorsed  by  virtue  of  an  affidavit  before 
then  made.  Lord  EUenborough  thought,  at  the  trial,  that  unless  the  original 
were  produced,  and  duly  signed,  it  was  not  sufficient.  The  case  of  fVthb  v. 
Heme,  did  not  support  the  objection  that  had  been  raised  for  the  plaintiff. 

Mr.  Serjt.  Onslow,  in  support  of  the  rule,  was  stopped  by  the  courL 

Mr.  Justice  Dallas. — If  the  original  affidavit  had  been  produced,  it  would 
have  been  necessary  to  prove  the  hand- writing  of  the  plaintiff,  but  that  need  not 
he  done  in  an  office  copy.  The  distinction  drawn  by  my  brother  Copley,  that 
the  writ  was  indorsed  by  virtue  of  an  affidavit  before  then  made,  was  .not  ad- 
verted to  by  Lord  Ellmhofough,  on  the  Urial ;  but  it  appears  that  his  Lordship's 
decision  was  grounded  on  the  authority  of  the  case  of  Wd>b  v.  Heme ;  but 
that  case  does  not  govern  the  present :  it  was  there  held,  that  though  it  was 
unnecessary  to  state  that  J.  S.  was  arrested  by  virtue  of  an  affiidavit  now  oi> 
record,  yet  that  the  affidavit  must  be  produced  in  evidence ;  but  no  inference 
can  be  drawn  from  that  case,  that  if  the  plaintiff  had  been  furnished  with  a 
copy,  it  would  not  have  been  sufficient.  If  the  declaration  had  stated,  that  the 
affidavit  had  been  made  by  the  party  himself,  it  would  be  necessary  to  produce 
and  prove  the  original,  in  order  to  comply  with  such  averment ;  but  in  this  case 
41  is  averred,  that  the  affidavit  was  made  generally,  without  expressing  by 
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whom.  The  only  question  then  is,  whether  an  examined  copy  of  such  affida- 
vit be,  or  be  not  sufficient ;  there  can  be  no  doubt  but  that  it  must  be  filed  of 
record,  and  it  appears  by  the  declaration,  that  it  has  been  duly  filed.  Without 
referring  to  other  authorities,  the  distinction  between  the  production  of  original 
or  office  copies  of  affidavits  is  drawn  in  the  case  of  Croke  r.  Dowlingy  liuli, 
Ni.  Pri.  14.,  which  was  an  action  for  maliciously  holding  to  bail.  The  court 
held,  that  if  the  declaration  had  averred  that  an  affidavit  to  hold  to  bail  had  been 
made,  an  office  copy  of  it  would  have  been  sufficient ;  but  if  it  were  stated  to 
have  been  made  by  the  defendant,  himself,  perhaps  the  original  affidavit  must 
be  produced  and  proved. 

Mr.  Justice  PARK.^The  case  of  fVebb  v.  Htrntt  was  cited  generally  at  the 
trial,  and  the  distinction  drawn  by  Mr.  Seijt.  Onslow^  was  not  adverted  to.  His 
Lordship,  therefore,  might  have  considered  that  that  case  was  applicable,  and 
that  the  original  affidavit  must  be  produced ;  but  I  am  clearly  of  opinion  that  in 
this  case  there  is  no  ground  for  a  nonsuit,  and  that  the  case  of  fVcbh  v,  Herne^ 
does  not  apply,  because  it  did  not  appear  there  how  an  affidavit  was  to  be 
proved,  but  merely  that  it  must  be  proved,  because  the  plaintiff  had  averred  it 
m  his  declaration.  All  records  may  be  proved  by  exammed  copies.  In  ^ascs 
of  perjury,  it  would  be  material  to  prove  the  hand-writing  of  the  party.  The 
distinction,  in  the  case  of  Croke  v.  DowHng,  is  well  drawn,  and  on  the  author- 
ity of  that  case,  I  think  the  office  copy  was  admissible  evidence  for  the  plaintifi'. 

Mr.  Justice  Burrough. — ^In  the  case  of  ffebb  v.  flemt^  no  distinction  was 
made  between  original  and  office  copies ;  and  in  Croke  v.  Dowling^  it  is  stated, 
that  if  an  affidavit  were  made  by  the  party  himself,  perhaps  it  would  be  neces- 
sary to  produce  the  original,  but  the  general  rule  must  prevail  in  this  case.  It 
IS  enacted  by  the  12  G.  1.  c.  20.,  «« that  an  affidavit  of  debt  must  be  made  and 
iiled.*'  If,  therefore,  the  originals  were  taken  from  the  office,  it  might  be  pro- 
ductive of  great  inconvenience. 

Rule  absolute. 


♦90]  'SOLLY,  et  al.,  v.  FORBES  and  ELLERMAN. 

The  court  will  not  Mt  aside  a  declaration  against  one  defendant,  the  other  having  been 
outlawed,  on  the  ^[rounda  that  such  outlawry  was  irregularly  obtained,  and  that  the  de- 
claration was  delivered  at  the  same  time,  as  a  bill  of  particulars,  which  was  insufficient ; 
and  that  another  order  was  afterwards  obtained  for  better  particulars :  as  the  apolica- 
tion,  by  the  defendant,  who  was  in  court  by  his  bail,  went  to  impeach  the  outlawry 
■gainst  the  other,  who  was  not  before  the  court,  and  that  as  the  defendant's  attorney 
bad  not  returned  the  declaration  with  the  insufficient  particulars  he  had  waived  the 
irregularity. 

In  this  case,  Mr.  Serit.  Best^  had  obtained  a  rule  rdii  to  set  aside  the  decla- 
ration against  Forbes  {Eilerman  having  been  oudawed,)  for  irregularity,  on  two 
grounds— ;/ir«f,  that  the  oudawry  was  irregularly  obtained,  and  not  warranted 
by  the  original  writ :  and,  secondlx/j  that  the  declaration  was  delivered  at  the 
same  time  as  the  particulars  of  the  plaintiff*  *s  demand,  which  particulars  were 
insufficient,  and  another  order  was  afterwards  obtained  for  better  particulars. 

Mr.  Serjt.  Boaanquet^  on  showing  cause,  submitted  that  the  defendant, 
Forbes,  was  too  late  in  his  application,  to  set  aside  the  declaration ;  but  as  to 
the  first  objection,  the  court  would  not  entertain  the  motion  which  appeared  to 
be  made  on  behalf  of  the  defendant,  who  had  been  arrested,  and  was  in  court 
by  his  bail,  which  went  to  impeach  the  oudawry  against  the  other  defendant 
who  was  not  before  the  court :  and  Mr.  Serjt.  Beat,  not  then  urging  the  second 
objection,  the  rule  was  discharged  with  costs ;  but  on  its  being  mentioned  again 
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on  the  same  day,  the  court,  at  first,  seemed  to  think  it  well  founded,  but  after- 
wards said,  that  as  the  defendant's  attorney  did  not  return  the  declaration  so 
delivered,  with  the  insufficient  particulars,  that  by  keeping  it  he  had  waived  iho 
irregularity,  and  therefore  refused  to  alter  the  rule,  which  was  consequendy 

Discharged  with  costs. 


♦LOWDEN,  et  al.,  v.  HIERONS.  [•102 

By  a  grant  of  22  Car.  2.  to  the  Earl  of  Bedford,  of  a  liberty  to  hold  a  market  in  Cot*eiU 
Garden,  and  to  receive  the  accustomed  dues  and  tolls,  &rC.  to  such  market  belonging, 
bat  to  which  no  specifiq  tolls  were  annexed:  it  seems  that  no  tolls  can  be  claimed,  al- 
though  such  market  be  regulated  as  to  tolls,  &rC.  by  a  subsequent  statute ;  and  the  jury 
having  given  a  verdict  on  evidence,  which  did  not  show  that  any  uniform  tolls  had  been 
paid  or  collected,  but  that  the  defendant  merely  offered  to  pay  a  certain  sum :  The 
court  granted  a  new  trial,  principally  for  another  jury  to  say,  whether,  subsequent  to 
the  original  charter,  they  could  presume  a  new  grant  from  the  crown  containing  a  spe- 
cific right  to  tolls. 


•NATHAN  V.  BUCKLAND.  [*153 

In  an  action  of  trover,  where  the  question  was,  whether  goods  were  the  property  of  the 
plaintiff  alone  or  jointly  with  L  S, — Held,  that  whether  /.  iS.  were  admissible  as  a  wit- 
ness to  prove  this  fact  or  not,  yet,  that  as  the  plaintiff  and  /.  5.  had  made  joint  orders 
for  the  disposition  of  the  goods,  the  plaintiff  alone  could  not  recover. 

This  was  an  action  of  trover,  brought  to  recover  the  value  of  one  hundred 
and  eighteen  barrels  of  flour,  delivered  to  the  defendant  by  the  order  of  the 
plaintili' 

At  the  trial  of  the  cause  before  Mr.  Justice  Burroughs  at  Guildhall,  at  the 
sittings  after  the  last  term,  after  the  plaintiff  had  made  out  his  case,  the  defend- 
ant rested  his  defence  on  the  ground  of  the  flour  being  the  joint  property  of  the 
plaintiflf  and  a  person  by  the  name  of  Gray,  captain  and  part  owner  of  a  ship 
named  the  Voast,  in  which  the  flour  came  from  Gibralter  to  Ij)ndon,  On 
Gray^a  being  called  as  a  witness  to  prove  this  fact,  his  admissibility  was  ob- 
jected to,  in  limine,  by  the  plaintiff ^s  counsel ;  but  the  learned  judge  having 
heard  the  objections,  admitted  him  to  be  examined,  when  he  swore  positively 
that  the  flour  was  purchased  by  himself,  on  the  ship's  account,  and  that  the 
plaintiff  assented  to  the  sale  of  it,  for  the  discharge  of  a  claim  made  against  the 
partnership,  by  a  person  of  the  name  of  Ransom,  for  money  borrowed  of  him 
for  the  purchase  of  the  flour,  and  that  the  defendant  was  ordered  by  Gray,  to 
sell  the  flour  and  pay  the  debts  of  the  vessel.  It  was  also  proved,  that  there 
was  a  written  and  joint  order  of  Gray,  and  the  plaintiff  to  pay  the  proceeds  of 
the  flour  to  Ransom,  and  a  receipt  given  by  him  on  account  of  an  order  on  the 
defendant,  drawn  by  Messrs.  Nathan  fy  Gray,  owners  of  the  Voast,  It  was 
also  proved,  by  the  clerk  of  the  defendant,  that  the  plaintiflf  and  Gray,  came 
together  to  the  defendant's  counting-house,  and  mutually  agreed  that  he  should 
dispose  of  the  flour  for  their  joint  benefit.  On  this  testimony  the  learned  judge 
directed  a  nonsuit,  but  gave  the  plaintifl*  liberty  to  move  to  set  it  aside,  if  the 
court  should  be  of  opinion  that  Gray,  was  inadmissible  as  a  witness. 

Mr.  Serjt.  Best,  on  a  former  day  in  this  term,  had  obtained  a  rule  nisi,  that 
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this  verdict  should  be  set  aside  and  a  new  trial  granted,  and  insisted  that  this 
case  was  not  to  be  distinguished  from  that  of  Slatid  v.  Anslty^  2  New  Rep. 
331,  and  that  the  effect  of  Gray^s  testimony  was  to  make  him  liable  to  pay  the 
debts  of  the  ship,  and  that  if  the  case  had  gone  to  the  jury,  the  defendant  could 
not  have  obtained  a  verdict  but  for  the  evidence  of  Gray, 

Mr.  Serjt.  Vauglian  now  showed  cause,  and  submitted  that  as  the  documents 
given  in  evidence  for  the  order  of  the  delivery  of  the  flour  were  in  the  joint 
names  of  the  phiintiff  and  Gray,  they  were  alone  sufficient  to  deprive  the  plain- 
tiff of  his  right  to  recover  in  this  action,  and  would  be  competent  evidence  to 
support  a  verdict  in  case  it  had  been  left  to  the  jury,  independently  of  the  testi- 
mony of  Gray;  that  in  order'  to  maintain  this  action  the  plaintiff  should  have 
proved  exclusive  property  in  the  flour,  and  that,  as  it  was  quite  clear  that  Gray 
was  interested  therein,  the  nonsuit  was  perfectly  correct ;  that  his  evidence 
might  be  leA  out  of  the  question,  as  the  defendant's  clerk  had  proved  that  both 
the  defendant  and  Gray  had  claimed  an  interest  in  the  flour,  and  that  it  was  dis- 
posed of  at  their  joint  request. 

Mr.  Serjt.  Bentt  in  support  of  the  rule,  premised  that  the  question  in  this 
case  turned  entirely  on  the  admissibility  of  Gray  as  a  wimess,  and  that  not- 
withstanding the  documents  produced  at  the  trial,  his  evidence  was  most  mate- 
rial; that  if  his  testimony  had  been  rejected,  and  the  case  had  gone  to  the  jury, 
they  would  have  found  a  verdict  for  the  plaintiff,  and  that  the  joint  property  in 
the  flour  was  proved  solely  by  Gray  himself;  that  if  the  jury  had  found  a  ver- 
dict for  the  defendant,  such  verdict  could  not  stand,  as  the  most  important  facts 
of  die  case  were  proved  by  Gray^  which  were  likely  to  operate  on  the  minds 
of  the  jury;  that  this  case,  therefore,  came  within  the  principle  laid  down  in 
Bland  v.  Analey^  where  it  was  held,  that  in  an  action  of  trespass  against  a 
sheriff,  where  the  question  was,  whether  goods  which  had  been  taken  in  exe- 
cution in  a  suit  against  •/?.  B.  belonged  to  him  or  to  the  plaintiff.  A,  B.  was 
not  allowed  to  be  witness  for  the  defendant,  to  prove  the  goods  his  property, 
since  he  would  have  been  dischai^ed  from  his  debt  in  case  of  a  verdict  for  the 
defendant. 

Mr.  Justice  Dallas. — ^It  is  quite  impossible  to  make  this  rule  absolute.  It 
is  unnecessary  to  consider  whether  this  witness  ought  to  have  been  rejected  or 
not;  for  if  he  were  inadmissible,  the  only  effect  would  be  to  send  the  cause  to 
a  new  trial.  If  he  had  not  been  called,  I  think  there  would  not  only  have  been 
sufficient  evidence  to  warrant  the  jury  in  finding  a  verdict  for  the  defendant,  but 
that  such  verdict  might  be  supported.  I  perfecUy  agree  with  my  brother  Be$t 
in  the  distinction  he  has  drawn,  that  if  he  had  been  admitted  as  a  witness,  arid 
alone  proved  the  facts  of  the  material  parts  of  the  case,  unconnected  with  the 
testimony  of  any  other  witness  or  explanatory  evidence,  that  it  might  tend  to 
operate  on  the  minds  of  the  jury,  but  in  this  case  I  think  the  written  orders  for 
tiie  joint  disposition  of  the  property  were  sufficient  to  prevent  the  plaintiff  alone 
from  recovering  in  this  action.  If,  therefore,  there  be  sufficient  evidence  to 
warrant  a  verdict  without  the  admission  of  a  witness  who  has  been  improperly 
received,  the  court,  looking  into  the  circumstances  of  such  particular  case,  will 
not  set  aside  the  verdict.     Harford  v.  fViUon,  1  Taunt.  12. 

Mr.  Justice  Park. — The  court  will  assume,  for  the  purpose  of  the  argument, 
tliat  this  witness  was  improperly  admitted  at  the  trial.  In  Edwards  v.  Evans^ 
3  East,  451,  it  was  held  to  be  no  ground  for  the  court  to  grant  a  new  trial,  that 
a  witness  called  to  prove  a  certain  fact  was  rejected  on  a  supposed  ground  of 
incompetency,  where  another  witness,  who  was  called,  established  the  same 
fact,  which  was  not  disputed  on  the  other  side.  The  proof  that  Gray  was 
jointly  interested  with  the  plaintiff  in  the  property  for  which  this  action  was 
brought,  did  not  depend  on  his  testimony  alone ;  for  it  was  proved  by  the  defend- 
ant's clerk,  and  by  the  written  documents,  that  he  was  connected  with  the  plain- 
tiff in  the  disposition  of  the  property. 

Mr.  Justice  Burrougii. — My  brother  Btbt  has  contended  that  there  was  n<> 
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order  and  disposition  of  the  flour  by  the  plaintiff  and  Grmf  jointly.  These 
facts,  however,  were  clearly  proved  without  Gray* 8  testimony;  and  I  am,  there- 
fore, of  opinion  that  this  action  cannot  be  maintained. 

Rule  discharged. 


♦GODSON,  gent,  one,  &c.  v.  Sir  WILLIAM  SMITH,  bart.,  et  al.      ['IS? 

If  in  an  action  of  ataumpsit  improperly  brought  againat  an  administratrix,  ahe  plead  in 
abatement,  that  others  were  jointly  liable,  which  she  failed  to  prove,  in  consequence  of 
which  the  plaintiff  recovered  a  verdict  with  If.  damaffea. — Held,  that  such  verdict  did 
not  amount  to  satisfaction,  so  aa  to  bar  the  plaintiff  from  recovering  against  the  other 
contractors. 

This  was  an  action  of  asntmpait^  brought  by  the  plaintiff,  as  an  attorney,  to 
recover  the  amount  of  his  charges  for  the  preparing,  framing,  presenting,  and 
prosecuting  petitions  and  bills  to  parliament,  and  conducting  an  opposition 
therein.  The  defendants  pleaded,  <r»/,  non-assumpsit;  stconSy^  non-assump- 
sit infra  sex  annos$  and,  thirdly ^  judgment  recovered  against  one  Sarah 
Good, 

At  the  trial  of  the  cause  before  Mr.  Justice  Park,  at  the  sittings  at  Westmin 
ster,  in  the  last  term,  on  tlie  examination  of  the  plaintiff's  son,  a  verdict  was 
found  for  the  plaintiff,  damages,  2000/.,  subject  to  the  determination  of  an  arbi- 
trator, who  made  the  following  award,  which  set  out  these  facts. — About  two 
years  ago,  the  plaintiff  brought  an  action  in  this  court,  t  Marsh.  299,  against 
one  Sarah  Goody  as  administratrix  of  one  Samuel  Good^  deceased,  for  the  very 
same  causes  of  action  as  are  set  forth  in  his  declaration  in  this  suit.  Sarah 
Good  pleaded  in  abatement,  that  her  intestate  made  the  promises  and  under- 
takings, if  at  all,  joindy,  with  the  present  defendant.  Sir  ffiliiam  Smith,  and 
sixteen  others.  This  was  denied  by  the  plaintiff  in  his  replication,  and  issue 
was  joined  thereupon. — At  the  trial  of  the  cause,  the  same  evidence  which 
proved  the  promises  to  have  been  made  by  the  intestate  jointly,  with  the  seven- 
teeii  named,  proved,  also,  that  they  were  made  jointly  with  nearly  forly  persons 
besides. — The  jury  found  a  verdict  with  Is.  damages  for  the  plaintiff,  being 
directed  by  the  learned  judge  who  tried  the  cause  that  they  must  find  for  the 
plaintiff,  as  the  defendant  had  failed  to  prove  her  plea;  but  that  nominal  damages 
only  could  be  given,  inasmuch  as  the  administratrix  was  not  liable  at  all;  but 
the  right  of  action  survived  against  the  other  contractors.  That  that  verdict 
was  given  before  the  commencement  of  the  present  suit.  That  the  plaintiff 
taxed  his  costs,  and  entered  up  satisfaction  on  the  record. — He  then  awarded, 
that  if  these  proceedings  were,  in  law,  a  bar  to  the  present  action,  on  the  gene- 
ral issue,  the  verdict  should  be  for  the  defendants ;  if  not,  that  it  should  stand 
for  the  plaintiff;  but  that  the  damages  should  be  reduced  to  460/.;  and  that  in 
either  case  the  parties  should  pay  their  own  costs. 

As  by  this  award  a  point  of  law  was  raised  for  the  opinion  of  the  court, 
what  damages  were  to  be  recovered : 

Mr.  SeijL  Lensy  on  a  former  day  in  this  term,  had  obtained  a  rule  nisi,  that 
the  verdict  found  for  the  plaintiff  should  be  entered  for  460/.,  and, 

Mr.  Serjt.  Best,  on  the  same  day  had  also  obtained  a  rule,  that  thip  verdict 
should  be  set  aside  and  entered  for  the  defendants. 

Mr.  Serjt.  Best,  and  Mr.  Serjt.  Vaughan,  now  showed  cause  against  the  first 
nile,  which  had  been  obtained  by  Mr.  Serjt.  Lens,  and  submitted  that  the  ver- 
dict must  be  entered  for  the  defendants,  on  the  ground  .that  the  plaintiff,  having 
rcBOvered  a  judgment  and  Is.  damages  in  the  former  action,  against  Mrs.  Good^ 
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must  be  deemed  a  saUsfaction  and  bar  to  the  present  pait.  The  arbitrator  him- 
self has  stated  in  his  award,  that  the  plaintiff  brought  his  action  against  her  lor 
the  very  same  causes  of  action  as  are  set  forth  in  his  declaration  in  this  suit. — 
The  verdict  in  that  action  was  given  before  the  commencement  of  the  present, 
but  judgment  was  signed  afterwards,  and  the  plaintiff  taxed  his  costs  accord- 
ingly. He  has,  therefore,  made  his  election,  by  having  taken  the  judgment  and 
costs.  Both  the  justice  and  law  of  the  case  are  with  the  defendants.  These 
costs  were  paid  by  the  same  party,  and  recovery  is  sufficient  without  satisfac- 
tion. Both  actions  grew  out  of  an  application  to  parliament;  and  having  com- 
menced the  former  one  against  the  representative  of  a  deceased  joint  contractor, 
the  plaintiff  now  calls  upon  the  defendants  to  pay  the  damages  and  costs, 
although  he  has  recovered  damages  in  the  action  brought  against  Mrs.  Good^ 
and  there  has,  therefore,  not  only  been  a  recovery  but  satisraction ;  and  when 
the  damages  are  liquidated,  if  one  farthing  be  recovered  it  is  sufficient.  They 
cited  Markham  v.  Aliddleton,  2  Strange,  1259. — Ferrara*  case,  6  Rep.  7-9. — 
Brouni  v.  fVotton^  Cro.  Jac.  73.  Yelv.  67,  8.  C. — Ouiram  v.  Morewood^  3 
East,  346. — Duchess  oi  RngatorCa  case,  11  State  Trials,  261. 

Mr.  Serjt.  Ltna^  and  Mr.  Serjt.  Copley^  in  support  of  the  rule,  were  stopped 
bv  the  court. 

Mr.  Justice  Dallas. — We  shall  decide  this  case,  on  the  special  ground,  as 
stated  in  the  award ;  and  the  only  question  is,  whether  the  proceedings  that 
have  taken  place  in  the  former  action  will,  in  law,  bar  the  plaintiff  from  recov- 
ering in  the  present.  It  appears  quite  clear,  on  the  face  of  the  award,  that  if 
these  proceedings  be  not  a  bar,  the  defendants  are  liable  in  damages  to  the  plain- 
tiff to  the  amount  of  460/.  It  has  been  contended,  that  although  the  former 
action  was  improperly  brought  against  a  person  who  could  not  be  responsible 
in  her  representative  character,  still,  that  as  she  had  failed  to  prove  a  plea  that 
had  been  wrongly  pleaded,  and  the  jury  having  found  a  verdict  with  la,  for 
nominal  damages,  that  such  damages  would  be  a  bar  to  the  present  action, 
although  they  cannot  be  considered  as  a  satisfaction  for  the  damages  the  plain- 
tiff was  entitled  to  recover.  There  can  be  no  doubt  but  that  if  a  plaintiff 
recover  satisfaction  in  one  action,  he  cannot  proceed  for  the  same  cause  in  a 
second.  No  authority  has  been  cited  to  show  that  the  damages  in  the  first 
action  amount  to  such  a  satisfaction,  as  may  be  pleaded  in  bar  to  the  present. 
The  first  action  was  improperly  brought  against  a  defendant,  as  administratrix, 
to  whom,  as  such,  no  liabihty  could  attach.  She,  however,  having  failed  in 
proof  of  a  plea  in  abatement,  was  deemed  to  be  liable  to  nominal  damages ; 
therefore,  that  verdict  could  not  be  used  as  a  satisfaction  adapted  to  the  suQect 
of  the  demand  in  the  present,  for  she  was  liable  to  nominal  damages,  merely  on 
account  of  having  pleaded  an  improper  plea. 

Mr.  Justice  Park. — I  am  entirely  of  the  same  opinion.  If  the  plaintiff  had 
replied  as  in  the  case  of  Seddon  v.  Tttpot^  6  Term  Rep.  607,  this  case  would 
have  fallen  within  the  principle  there  laid  down  by  Lord  Chief  Justice  A'en^on, 
where  he  said,  '<  That  the  issue  was,  whether  the  damages  demanded  in  that 
action  had  been  already  satisfied  by  the  recovery  in  the  former  action  ;**  and  he 
thought  most  clearly  they  had  not,  and  distinguished  that  case  from  Markham 
V.  Middleton;  and  though  the  jury  gave  inadequate  damages  for  that  demand, 
on  account  of  the  plaintiff's  not  being  prepared  with  the  proof  of  his  whole  bill, 
yet  he  would  have  been  barred  by  that  ve^dict,  if  it  had  stood.  But  in  that  case 
tliere  were  two  distinct  demands,  not  in  the  least  blended  together;  and  it  was 
there  clearly  shown,  that  the  demand  was  not  inquired  into  in  the  former  action ; 
so  the  plaintiff's  demand  in  this  ease  was  not  inquired  into  in  the  action  brought 
against  Mrs.  Good,  for,  as  her  plea  was  bad  in  form  and  not  proved,  the  plain- 
tiff was  merely  entitled  to  recover  nominal  damages.  And  in  IStddon  v.  Tupotf 
Lord  Kenyan  also  says,  *'  that  on  executing  the  writ  of  inquiry  in  the  former 
action,  evidence  was  only  given  on  the  first  demand ;  that  the  plaintiff  reeovered 
damages  adapted  to  that  demand,  and  that  the  other  demand  for  the  goods  still 
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remained  unsatisfied.     I,  therefore,  think  that  the  plaintiff  is  entitled  to  recover 
the  amount  of  the  damages  found  by  the  arbitrator  in  his  award. 

Mr.  Justice  Burrouoh. — If  the  proposition  contended  for,  were  to  be  granted, 
it  would  be  a  reproach  to  WestminsUr  Hall,  It  requires  very  little  explana- 
tion to  show  that  there  was  in  fact  no  recovery  by  the  plaintidf  in  the  former 
action,  for  he  could  not  possibly  have  obtained  satisfaction  in  Uiat  action, 
because  he  had  sued  a  defendant  who  was  not  liable  to  pay  any  part  of  the  sum 
demanded.  It  does  not  appear  by  the  award,  that  the  damages  found  for  him 
amounted  to  satisfaction,  but  one  shilling  was  merely  awarded  to  him  as  nominal 
damages,  by  the  direction  of  the  judge,  in  consequence  of  the  defendant's  failure 
to  prove  her  plea.  If,  therefore,  this  verdict  were  entered  for  the  defendants, 
it  would  not  only  be  in  contradiction  to  the  award,  and  against  the  case  of  Sed' 
dan  V.  Tltpotf  but  would  be  in  direct  violation  of  the  principles  of  justice  and 
the  rules  of  common  sense. 

Rule  absolute. 

The  other  rule  obtained  by  Mr.  Serjt.  Beat,  for  entering  the  verdict  for  the 
defendant,  was  consequently 

Discharged. 


*GWYNN,  demandant;  HEATHCOTE,  tenant;  CAMFIELD,   ^,^^3 

vouchee.  *- 

In  a  deed  to  lead  the  uses,  the  lands  were  described  as  one  hundred  acres,  more  or  less ; 
a  recovery  was  suffered  for  one  hundred  and  ten ;  the  court  admitted  it  to  be  amended 
by  increasing  it  to  one  hundred  and  twenty,  as  it  would  not  augment  such  lands  beyond 
the  terms  oftbe  deed. 


EASTER  TERM,  58  GEO.  III.  1818. 


•HOWARD  t;.  LEATH  et  ux.  [•174 

The  court  permitted  a  fine  to  pass,  which  ought  to  have  been  perfected  six  years  since, 
on  an  affidavit  which  stated  that  the  delay  was  owing  to  the  neglieence  of  the  agent  in 
London,  with  whom  the  necessary  instruments  for  its  completion  had  been  deposited. 


•NEWBURY  t;.  EMMETT.  [•ns 

If  a  person  in  custody,  at  the  suit  of  a  third  person,  obtain  a  day  rule,  and  execute  a  war- 
rant of  attorney  at  the  office  of  the  solicitor  of  the  party  to  whom  the  instrument  is  to 
be  given :  Held,  that  the  presence  of  the  prisoner's  attorney  is  not  necessary  at  the  time 
of  such  execution. 


*1S4]  2M00RB.  531 


•BRANDT,  Administrator,  t;.  HEATIG. 

The  property  of  an  intestate  was  assigned  to  the  assignees  previous  to  his  death:  the 
plainiitf  ad  ministered,  and  applied  to  the  defendant  for  payment  for  goods  sold  him  by 
the  intestatOt  in  the  name  of  the  assignees,  and  afterwards  brought  an  action  in  his  char- 
acter of  administrator . — ^Held,  that  such  action  waf  well  brought. 

This  was  an  action  of  asaumpsU  brought  by  the  plaintiff  as  administrator  of 
one  Dorrbecker,  to  recover  the  sum  of  753/.  due  from  the  defendant  to  the 
intestate,  for  goods  sold  and  delivered  by  him  in  his  life-time,  and  on  an  account 
stated.  At  the  trial  of  the  cause  before  Mr.  Justice  DallaB^  at  the  sittings  at 
Guildhall  after  the  last  term,  the  question  was  whether  the  plaintiff  was  entitled 
to  sue  as  administrator,  or  whether,  according  to  the  statement  of  his  own  case, 
and  a  letter  dated  the  24th  of  February^  1810,  from  the  plaintiff  to  the  defend- 
ant, (he  property  was  in  the  hands  of  the  intestate  or  his  assignees. 

The  letter  was  in  these  terms: — 


"  Sir," 

*'  In  consequence  of  a  full  power  received  from  the  assignees  to  the  estate 
of  Mr.  Dorrbecker  at  •Archangel,  I  beg  to  apply  to  you  for  the  payment  of  the 
'balance  due  to  the  same.  You  will  be  kind  enough  to  give  me  your  immediate 
reply,  which  I  hope  may  lead  to  an  amicable  adjustment,  being  directed,  in  case 
of  a  refusal,  to  adopt  legal  measures  to  enforce  the  payment." 

Signed  by  the  plaintiff. 

The  learned  judge  was  inclined  to  think  that  the  action  should  have  been 
brought  in  the  name  of  the  assignees. 

The  jury  gave  a  verdict  for  the  plaintiff  for  the  whole  amount  of  his  demand, 
but  leave  was  given  the  defendant  to  move  to  enter  a  nonsuit  in  case  the  action 
should  have  been  so  brought. 

Mr.  Serjt.  Lena,  now  moved  accordingly,  and  contended,  that  by  the  terms 
of  the  letter,  although  the  plaintiff  might  conceive  that  he  was  entitled  to  bring 
this  action  as  the  representative  of  the  intestate,  still  that  no  property  vested  in 
him,  and  that  the  action  should  have  been  brought  in  the  names  of  the 
assignees,  as  the  plaintiff  had  acknowledged  that  tlie  property  of  the  intestate 
was  vested  in  them. 

Lord  Chief  Justice  Gibbs.— If  this  action  had  been  brought  in  the  name  of 
the  assignees,  they  would  have  been  nonsuited,  this  debt  being  in  the  nature  of 
a  chose  in  action  not  assignable,  and  although  it  might  have  been  assignable, 
still  the  administrator  had  a  right  to  bring  this  action.  If  a  bond  be  assigned 
by  an  intestate,  and  he  die,  his  administrator  only  is  entitled  to  sue  on  it.  In 
this  case  there  was  no  proof  of  the  assignment.  The  plaintiff  deduced  his  title 
as  administrator,  and  although  the  intestate  assigned  his  property,  still  it  may 
be  inferred  that  the  assignees  authorized  the  administrator  to  sue. 

Rule  refused. 


53a  HoLLOWAY  V.  Lee.  E.  T.  1818.  [*211 


*HOLLOWAY,  Administratrix  of  HOLLOWAY,  deccaBed,  v.  LEE,  sued  by 

the  name  of  DE  BLAQUIRE. 

Where  a  married  woman  has  been  arrested  as  acceptor  of  a  bill  of  exchange,  at  the  sait 
of  an  administratrix,  to  whose  intestate  the  biil  was  indorsed,  the  court  will  order  the 
bail-bond  to  be  cancelled,  on  affidavits,  that  (he  drawer  and  intestate  knew,  at  the  time 
the  bill  was  drawn,  accepted  and  transferred,  that  the  defendant  was  a  married  woman. 

Mr.  Serjt.  Vaughan,  on  a  former  day  in  this  term,  had  obtained  a  rule  nm« 
that  the  bail-bond  in  this  action  might  be  delivered  up  to  be  cancelled,  and  the 
defendant  discharged  on  entering  a  common  appearance,  on  an  affidavit  of  the 
defendant,  which  stated  that  she  was  arrested  at  the  suit  of  the  plaintiff,  as 
administratrix  of  Charles  Holloway^  deceased,  for  40/.,  on  a  bill  of  exchange, 
drawn  by  one  Scottj  on,  and  accepted  by  the  defendant,  in  the  name  of  Dt 
Bliiquire^  and  indorsed  by  Scott  to  the  intestate ;  that  the  defendant,  at  the 
time  of  the  acceptance,  had  been  married  to  one  Drancis  Zee,  then  and  still  her 
husband  ;  that  Scott^  the  drawer,  was  aware,  at  the  time  he  drew  the  bill,  that 
the  defendant  was  a  married  woman;  that  in  1811,  the  defendant  was  divorced 
from  her  husband,  and  then  signed  an  undertaking  not  to  use  the  name  of  Z^e, 
and  that  she  hath  ever  since  used  the  name  of  De  Blaqtdre,  except  when 
necessary  for  legal  purposes  to  adopt  the  name  of  Zee,  and  that  she  had 
never  received  any  value  for  the  bill.  The  drawer  also  swore,  that  at  the  time 
he  drew  the  bill,  and  the  defendant  accepted  it,  he  was  aware  that  she  was 
married  to  Zee;  that  he  applied  to  the  intestate  to  discount  the  bill,  and  at  the 
time  of  doing  so,  informed  him  that  the  defendant  was  married,  and  that  her  real 
name  was  Zee;  and  that  on  such  representation,  the  intestate  advanced  10/. 
only  on  the  bill,  and  the  drawer  had  received  no  farther  consideration  for  it,  and 
the  defendant  had  received  no  value  of  him  for  the  same. 

Mr.  Serjt.  Copley^  now  showed  cause,  and  submitted,  that  the  court  conld 
not  interfere  to  discharge  the  defendant  out  of  custody ;  that  it  was  uncertain 
whether  the  intestate  knew  the  defendant  to  be  married  at  the  time  he  discounted 
the  bill,  and  that  the  plaintiff*,  as  administratrix,  must  be  wholly  ignorant  of 
that  circumstance. 

Mr.  Serjt.  Vaughan^  in  support  of  the  rule,  relied  on  the  case  of  Collins  v. 
Hawed,  I  New  Rep.  54.,  where  a  feme  covert  was  discharged  on  a  common 
appearance,  though  she  contracted  the  debt  as  a  feme  sole,  and  was  trusted  by 
the  plaintiff  as  such,  unless  she  represented  herself  to  be  single.     And, 

Per  curiam. — Both  the  drawer,  and  the  intestate  who  discounted  the  bill, 
were  aware  that  the  defendant  was  a  married  woman.  Although  the  plaintitf 
sues  as  administratrix,  it  cannot  vary  the  rights  of  the  parties ;  and,  as  all  the 
facts  were  known  to  the  intestate,  no  imposition  has  been  practised  and  there- 
fore, this  rule  must  be  made 

Absolute.! 

t  But  see  Pitchard  v.  Cou>lam,  2  Marsh,  40,  where  the  court  refused  a  similar  applica- 
tion, in  an  action  at  the  suit  of  an  indorsee,  on  an  affidavit  that  the  draioer,  when  he  drew 
the  bill,  knew  the  defendant  to  be  a  married  woman. 
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•BRAY  V.  HALLER, 

If  the  affidavit  of  the  truth  of  a  plea  in  abatement  be  insufficient,  the  court  will  not  set 
aside  the  plea,  as  the  piaintiiT  might  have  treated  it  as  a  nullity,  and  signed  judgment. 

Mr.  Serjt.  Chuhw^  moved  for  a  rule  nUu  that  the  plea  in  abatement,  which 
the  defendant  had  pleaded  in  this  cause,  might  be  set  aside  for  an  irregularity 
in  the  affidavit  of  the  truth  thereof.  The  irregrularity  complained  of  was,  tliat 
the  defendant  had  described  himself  to  he  of  **  Clifford' s^  in  the  city  of  London^^^ 
instead  of  *'  Clifford' a  Inrif**  and  he  insisted  that  this  was  no  substantive  addi- 
tion.    But, 

The  court,  held,  that  as  the  affidavit  was  insufficient  in  terms,  the  plaintiff 
might  have  considered  the  plea  as  a  nullity,  and  signed  judgment. 

Rule  refused. 


♦215]  *FERRERS,  Clerk,  v.  WE  ALL. 

Where  the  defendant  plead  six  several  pleas,  and  the  plaintiff  did  not  reply  to  the  last, 
but  left  it  wholly  unnoticed  in  the  record,  which  he  was  aware  of  before  trial,  and  a 
verdict  was  found  for  the  plaintiff  for  nominal  damages,  subject  to  an  award  of  an  arbi- 
trator, who  found  for  the  plaintiff  on  the  first  and  second  issues,  and  for  the  defendant 
on  the  third,  fourth,  and  fifth,  without  prejudice  to  the  objection  on  the  record.  Held, 
that  the  plaintiff  could  not  amend  by  adding  a  traverse  and  similiter  to  the  sixth  plea; 
and  that  the  defendant  was  not  entitled  to  arrest  the  judgment,  as  he  might  bring  a 
writ  of  error. 


*220]    *CARDOZO  v.  HARDY  et  al.,  Executors  of  DE  PIZA,  deceased. 

An  action  of  debt  was  commenced  in  Miekaelmai  Term  against  executors  and  a  bond  of 
their  testator,  conditioned  for  making  it  void  on  payment  of  a  certain  sum  at  a  future 
day,  or  within  one  month  after  his  decease,  whichever  should  first  happen,  and  a  rule  to 
plead  was  as  of  that  term  given.  The  defendants,  in  the  following  vacation,  obtained  a 
judge's  order  for  time  to  plead,  which  thev  neglected  to  do,  and  final  judgment  was 
signed  for  want  of  a  plea,  which  was  sot  aside  in  the  next  Hilary  Term^  on  the  defend- 
ants' undertaking  to  plead  within  a  week,  when  thev  pleaded  a  judgment  recovered 
against  them  as  executors,  which  not  being  signed  by  a  Serjeant,  the  plaintiff  again 
signed  final  judgment : — Held,  first,  that  it  was  unnecessary  to  suggest  breaches  under 
the  statute  8  £.  9  W.  &  M.  c.  11.  ».  8;  and  secondly,  that  no  rule  to  plead,  as  of 
Hilary  Term  was  necessary,  nor  was  a  demand  of  plea  required. 

Mr.  Serjt.  Vaughan^  on  a  former  day  in  this  term,  had  obtained  a  rule  ni$i^ 
that  the  final  judgment  which  had  been  signed  in  this  cause  might  be  set  aside; 
and  that  the  defendants  might  be  at  liberty  to  amend  their  plea,  on  an  affidavit 
which  stated  that  this  action  was  commenced  in  Michaelmas  term  last,  to 
recover  the  sum  of  856/.,  for  principal  and  interest  due  on  a  bond  of  the  tes- 
tator to  the  plaintiff,  in  the  penal  sum  of  1,245/.  15«.  4(/.  conditioned  for 
making  the  same  void  on  payment  of  622/.  Ma,  8</.,  on  or  before  the  3d  of 
May^  1830,  or  within  one  month  after  the  decease  of  the  testator,  whichever 
period  should  first  and  next  happen,  together  with  interest  for  the  same,  at  the 
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rate  of  5/.  per  cent,  in  the  mean  time.  That  final  judgment  was  signed  in  this 
cause  for  want  of  a  plea,  on  the20ih  o(  December  last,  which  was  set  aside  for 
irregularity  in  the  last  term,  and  that  a  rule  to  that  effect  was  accordingly  ob- 
tained, which  also  ordered,  that  the  defendants  should  have  a  week*s  time  to 
plead.  That  in  pursuance  of  such  rule  the  defendants  pleaded,  first  plene  ad' 
tninislraverunt,  and  secondly,  a  judgment  recovered,  which  were  duly  filed ; 
but  that  the  latter  plea  having  been  signed  by  Counsel  instead  of  a  Serjeant,  the 
plaintiff  treated  it  as  a  nullity,  and  signed  judgment  on  the  13th  oi  February ^  as 
of  Hilary  term  last,  on  which  he  issued  execution,  and  levied  on  the  goods  of 
the  defendants.  That  no  rule  to  plead  was  given  in  Hilary  term  last,  nor  any 
demand  of  plea  made  before  the  signing  of  the  final  judgment.  The  learned 
Serjeant  founded  his  motion  on  three  objections :  First,  that  a  suggestion  was 
necessary,  as  the  bond  was  within  the  statute  8  &  9  WilL  3.  c.  11.  9.%: 
Secondly,  that  a  rule  to  plead  ought  to  have  been  entered  in  Hilary  term ;  and 
lasdy,  that  a  plea  should  have  been  demanded  before  the  judgment  was  signed. 

Mr.  Serjt.  Copley^  now  showed  cause  on  an  affidavit  which  stated,  that  the 
declaration  in  this  cause  was  delivered  on  the  22d  of  November  last,  and  that 
on  the  same  day,  a  rule  to  plead  was  duly  entered.  That  on  the  8th  of  De- 
cember, the  defendants  obtained  a  Judge's  order  for  ten  days*  time  to  plead 
after  delivery  of  the  particulars  of  the  plaintifT's  demand.  That  the  particu- 
lars were  delivered  on  the  9th  of  December,  and  final  judgment  for  want  of  a 
plea  was  signed  on  the  20th.  That  on  the  7th  of  January,  Mr.  Justice  Park, 
made  an  order,  that  all  proceedings  on  the  judgment  should  be  stayed  till  the 
next  Hilary  term,  on  the  first  day  of  which  the  defendants  obtained  a  rule  m«t, 
that  the  judgment  should  be  set  aside  for  irregularity ;  and  that  on  the  4ih  of 
February  following,  it  was  accordingly  set  aside,  the  defendants  undertaking  to 
plead  within  a  week  from  that  day,  and  that  in  case  a  verdict  should  be  found 
for  the  plaintiff,  he  might  be  at  libery  to  enter  up  final  judgment  as  of  that  Hilary 
term.  That  on  the  7th  of  February,  the  defendants  confessed  a  judgment  in 
an  action  against  them  as  executors,  at  the  suit  of  one  Mary  Taylor,  (tlie 
mother  of  one  of  the  defendants)  in  the  Court  of  King's  Bench,  by  pleading 
plene  adminisiraveruni  to  such  action,  except  as  to  215/.  That  on  the  11th 
of  February,  the  defendants  pleaded  »/ene  adminiatraverunt,  and  the  judgment 
so  confessed  by  them  in  favor  of  Taylor,  in  bar  to  this  action ;  but  tliat  the 
latter  plea  not  having  been  signed  by  a  Serjeant,  final  judgment  was  signed  on 
the  13th. — As  to  the  first  objection,  the  learned  Serjeant  contended,  that  a  sug- 
gestion was  unnecessary,  as  the  instrument  in  question  was  in  the  nature  of  a 
post  obit  bond ;  and  that  in  Wardell  v.  Fermor,  2  Camp.  282,  where  there  was 
a  suggestion  under  the  statute,  in  an  action  of  debt  on  a  similar  instrument,  it 
was  considered  quite  superfluous;  and  as  to  the  second  and  third, he  submitted, 
that  as  the  defendants  had  obtained  time  to  plead  on  a  Judge's  order,  a  rule  to 
plead  was  unnecessary,  Impey's  C.  P.  6lh  edit.  219;  and  that  the  same  rule 
was  applicable  to  the  demand  of  a  plea;  and  he  referred  to  the  cases  oi Baker 
V.  Hall,  1  Taunt.  538,  and  King  v.  rai//or,  Impey's  C.  P.,  6ih  edit.  221.  The 
plaintiti',  therefore,  has  been  guilty  of  no  irregularity,  and  as  there  was  no  sig- 
nature of  a  Serjeant  to  the  latter  of  the  defendants*  pleas,  the  judgment  was 
properly  signed. 

Mr.  Serjt.  Vaughan,  in  support  of  the  rule,  insisted,  that  a  suggestion  was  ne- 
cessary, as  this  was  not  a  post  obit  bond,  as  it  was  conditioned  for  payment, 
either  on  the  3d  oi  May,  1830,  or  within  one  month  after  the  decease  of  the 
obliger.  Besides  there  was  nothing  on  the  record  to  show  that  he  was  dead, 
and  it  was  not  only  necessary  to  be  averred,  but  proved.  In  fVardell  v.  Fermor, 
the  bond  was  payable  on  one  event,  rmmely,  the  death  of  the  party ;  but  here, 
in  case  he  survived  till  May  1830,  it  would  be  payable  at  all  events.  Even 
although  a  rule  to  plead  was  unnecessary,  still  a  demand  of  plea  was  absolutely 
requisite.     But, 

Fer  curiam.    This  is  not  like  the  case  of  an  annuity,  which  ceases  after 
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the  death  of  the  party.  Here,  the  condition  of  the  bond  was  to  pay  a  certain 
sum  within  one  month  aAer  the  decease  of  the  obligor.  It  was  unnccesssary 
to  suggest  his  death  on  the  record.  The  defendants  had  not  pleaded  in  time, 
but  afterwards  confessed  a  judgment  against  them  as  executors.  They,  there- 
fore, became  parlies  to  the  record  as  such.  This  judgment,  too,  was  confessed 
after  time  to  plead  had  been  given,  and  it  is  quite  clear  that  under  the  circum- 
stances, neither  a  rule  to  plead  as  of  Hilary  term,  nor  a  demand  of  plea  was 
at  all  necessary. 

Rule  discharged  with  costs. 


*235]  «BALLAM  t;.  PRICE  and  PAYNE. 

The  plainlifT  obtained  a  verdict  in  trespass  against  two  defendants.  Both  were  arrested 
on  a  joint  ca.  $a.  for  the  amount  ot  the  damages.  One  was  discharged  on  givins  a 
promissory  note  to  the  plaintiff,  payable  by  instalments: — Held,  that  this  operated  to 
discharge  the  other. 

Mr.  Serjt.  Copley ,  on  a  former  day  in  this  term,  had  obtained  a  rule  nisi, 
that  the  defendant  rrice^  might  be  discharged  out  of  the  custody  of  the  War- 
den of  the  Fleet,  on  an  affidavit  which  stated  that  both  the  defendants  had  been 
arrested  upon  a  joint  capias  ad  satisfaciendum  for  01/.,  being  the  amount  of  a 
verdict  and  costs  obtained  against  them  by  the  present  plaintifi*  in  an  action  of 
trespass  ;  and  that  Payne  had  been  discharged  out  of  custody,  on  having  given 
a  warrant  of  attorney,  to  pay  the  whole  amount  of  such  verdict  and  costs,  by 
monthly  instalments. 

Mr  Serjt.  Onslow,  now  showed  cause,  on  an  affidavit,  stating  that  Payne 
haci  not  given  a  warrant  of  attorney,  but  that  he  had  obtained  his  discharge  on 
giving  a  joint  and  several  promissory  note  of  himself  and  one  Redman,  for  the 
amount  of  the  damages  and  costs  of  the  action,  together  with  costs  subse- 
quently incurred,  payable  by  instalments  of  1/.  10«.  per  month,  for  the  first 
three  months,  from  the  date  thereof,  and  after  the  expiration  of  that  time,  at  2/. 
per  month,  until  the  whole  was  paid ;  and  that  if  default  was  made  in  payment 
of  either  of  the  instalments,  that  the  plaintiff  might  sue  for  the  full  amount,  or  for 
so  much  thereof  as  should  remain  unpaid.  He  contended,  that  although  it  was 
laid  down  in  the  case  of  Clarke  v.  Clement,  6  Term  Rep.  525,  that  if  the 
plaintiflT  consent  to  discharge  one  of  several  defendants  taken  on  a  joint  ea.  sa., 
he  cannot  afterwards  retake  him  or  any  of  the  others,  yet  that  the  defendant 
there  undertook  to  render  himself  on  a  given  day,  if  he  did  not  pay  the  debt  in 
the  mean  time.  That  in  fact  amounted  to  a  release.  In  Merrywealher  v. 
Nixan,  8  Term  Rep.  180,  a  distinction  was  drawn  between  cases  of  assumpsit 
and  tort;  and  it  was  there  established,  that  one  of  several  wrong  doers,  who 
had  been  compelled  to  satisfy  the  entire  damage  sustained,  cannot  claim  con* 
tribution  against  the  others.  Here  the  original  action  was  trespass,  and  there- 
fore, the  discharge  of  Payne  will  not  operate  on  the  defendant  Price.  Besides 
Payne  merely  gave  a  contingent  security  payable  by  instalments ;  the  plaintiff, 
therefore,  had  a  right  to  detain  Price  in  custo<ly,  until  the  whole  of  these  in 
stalments  had  been  duly  paid.     But, 

Per  curiam.  It  is  quite  clear  that  the  discharge  of  one  operates  as  the 
release  of  both  the  defendants.  The  plaintiff  cannot  be  entitled  to  receive  his 
damages  twice,  nor  can  he  have  double  satisfaction.  Having  obtained  judg- 
ment against  both  the  defendants,  he  took  the  promissory  note  of  one  in  full 
satisfaction  of  the  debt.     This,  therefore,  operated  as  a  discharge  of  both. 

Rule  absolute.! 

t  See  Nadin  v.  Battie,  5  East,  147,  where  it  was  held,  that  a  discharge  under  an  insol- 
vent act,  of  one  of  two  joint  defendants  in  execution,  would  not  operate  to  discharge  th« 
other,  the  release  of  the  former  not  being  with  the  actual  consent  of  the  plainiifi*. 


636  Kemp  v.  Richardson.  E.  T.  1818.        [*237 


•GREENAWAY,  Vouchee. 

A  recovery  may  be  amended  by  snbsti  fating  the  parish  of  A,  for  B.,  if  the  deed  to  lead 
the  uses  comprehenda  ail  the  estates  of  the  demandant,  situate  in  the  county  where 
such  parishes  lie. 


•KEMP  t;,  RICHARDSON.  [*238 

In  a  declaration  of  trespass,  containing  six  counts,  two  only  were  founded  on  the  statute 
8  Hen.  6.  c.  9.  s.  6.  Judgment  having  gone  by  default,  the  plaini iff  obtained  general 
damages  on  a  writ  of  inquiry,  and  6d,  coats.  Treble  costs  having  been  taxed  for  the 
plaintiff  on  all  the  counts  in  the  declaration.  Held,  that  he  was  not  entitled  thereto, 
but  would  only  enter  his  judgment  on  the  counts  at  common  law,  and  with  single  costs. 

This  was  an  action  of  trespass.  The  declaration  contained  six  counts,  the 
third  and  fourth  of  which  were  founded  on  the  stat.  8  Hen.  6.  c.  9.  9.  6,  for  a 
forcible  entry,  in  the  one  of  which  it  was  alleged,  that  the  plaintiff  was  tenant 
from  year  to  year  only,  and  the  other  was  framed  on  a  possession  generally, 
without  averring  he  had  a  freehold.  The  defendant  suffered  judgment  by 
default ;  a  writ  of  inquiry  was  aflerwards  executed,  and  the  plaintiff  obtained 
80/.  general  damages,  and  sixpence  costs.  The  prothonotary  on  the  taxation 
of  the  costs  of  increase,  considered  the  plaintiff  as  entitled  to  treble  costs,  and 
allowed  them  on  the  whole  of  the  declaration,  without  making  any  distinction 
as  to  any  particular  counts  therein. 

Mr.  Serjt.  Hulloek,  on  a  former  day  in  this  term,  had  obtained  a  rule  nut, 
that  it  should  be  referred  back  to  the  prothonotary  to  review  his  taxation,  on 
two  objections.  First,  that  the  damages  having  been  taken  generally,  the  plain- 
tiff was  not  entitled  to  enter  his  judgment  for  treble  damages,  under  the  statute; 
and  secondly,  That  the  statute  merely  protected  persons  who  might  be  dis- 
seised, or  have  freeholds,  and  did  not  extend  to  tenants  for  years.  That  at  all 
events  the  prothonotary  ought  only  to  have  taxed  treble  costs  upon  those  counts 
which  were  founded  on  the  statute,  and  not  generally  on  the  whole  declaration. 

Mr.  Serjt.  Bioaset^  now  showed  cause.  Although  the  counts  in  the  declara* 
tion,  founded  on  the  statute,  might  have  been  insufficient  in  point  of  law  for 
the  plaintiff  to  have  maintained  his  action,  still  it  can  afford  no  ground  of  objec- 
tion as  to  the  taxation  of  costs.  The  defendant  might  have  demurred.  But 
the  fourth  count  did  not  state  what  estate  the  plaintiff  had  in  the  premises,  it 
may,  therefore,  be  presumed  he  had  a  freehold.  Though  there  were  several 
counts  in  the  declaration,  the  finding  was  general,  and  the  plaintiff,  therefore, 
was  entitled  to  treble  costs  as  taxed.     But, 

Per  curiam.  Two  counts  of  the  declaration  only  were  founded  on  the 
statute,  the  plaintiff,  therefore,  cannot  be  entitled  to  treble  costs  on  the  whole 
of  the  declaration.  Such  costs  were  only  recoverable  by  operation  of  the 
statute.  See  Brooke's  mibridgment,  Action  on  the  Statute,  fol.  9.  pi.  17.  And 
under  these  circumstances  we  think  the  plaintiff  is  entitled  to  enter  his  judg* 
meut  on  the  counts  at  common  law  alone,  and  with  single  costs. 

Rule  absolute  accordingly. 
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•299]  •WHITE,  Demandant ;  BICKNELL,  Tenant ;  PAPILLON,  Vouchee. 

A  recoverv  may  be  amended  bv  inserting  the  **  groat  and  rectorial  tithes  belonging  to  a 
manor/  if  they  be  contained  in  the  deed  to  lead  the  uses,  althouffh  the  king's  silvei 
were  not  paid  lor  such  tithes,  at  the  time  the  recovery  was  suffered. 


TRINITY  TERM,  58  GEO.  IIL  1818. 


•474]        «SMITH  Executor  of  WHITTINGHAM,  v.  EVANS. 

If  a  defendant  give  in  evidence,  a  commission  of  bankrupt  at  the  trial,  and  a  receipt  ^iven 
by  the  assignees  to  prove  payment  of  a  sum  of  money  from  him  to  them*  and  the  judge 
is  inclined  to  think  such  proof  sufficient ;  if  the  defendant  afterwards  attempt  to  prove 
the  validity  of  the  commission,  and  fails,  and  the  jury  find  a  verdict  for  this  plamiiff: 
Held,  that  the  defendant  is  precluded  from  disturbmg  it. 


MICHAELMAS  TERM,  59  GEO.  IIL  1818. 


•642]  *WARD  (Widow)  v.  CREASEY.  et  al. 

A  plaint  was  removed  into  this  court  by  re,  fa,  to,  on  the  part  of  the  defendants  in  replevin, 
tested  on  the  13th  of  May,  and  returnabfe  on  the  7th  of  June.  There  was  no  county 
court-day  between  the  teste  and  the  return.  No  rule  to  declare  was  served  on  the  plain- 
tiff, or  demand  of  declaration  made.  The  defendant  signed  judgment  of  nan  pro$,  I'he 
court  set  it  aside,  as  well  as  the  subsequent  proceedings,  without  costs,  on  the  plain- 
tiff's undertaking  to  declare  on  the  re.  fa,  lo. 


•665]  •IN  re  LAWRENCE. 

If  a  sum  of  money  be  pafll  to  an  attemey,  for  the  purpose  of  levyine  a  fine,  and  he  neelect 
to  do  so,  whereby  the  party  is  put  to  the  expense  of  levving  another,  the  court  will  not 
order  such  sum  to  be  repaid  by  the  attorney ;  as  his  bill  might  have  been  taxed,  when 
it  was  discovered  that  the  fine  had  not  passed ;  and  they  lelt  the  party  to  his  remedy  by 


action. 


WINTER  V.  MUNTON. 
•723]  •SAME  V.  WHITE. 

By  an  order  of  reference,  all  matters  in  difference  in  a  cause  between^,  and  B,,  were  re- 
ferred to  an  arbitrator,  and  by  a  subsequent  order,  C.  was  made  a  party  thereto ;  and 
it  was  directed,  that  all  matters  in  difference  between  A,  B,  and  C.  should  be  referred 
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to  the  same  arbitrator :  and  that  the  costs  of  the  saits  should  abide  the  event  of  the 
avard. — The  arbitrator  made  two  awards,  in  the  one  of  which  he  awarded,  that  A.,  ai 
tb-^date  thereof,  was  indebted  to  J?.,  without  mentioning  C. ;  and  in  the  other,  that  A, 
wjs  indebted  to  C.  without  mentioning  B. — Held,  that  both  these  awards  were  bad,  as 
he  had  not  decided  all  the  matters  in  difference  between  all  the  parties. 

Rt  an  order  of  reference,  made  in  the  first  of  these  causes,  all  matters  in  dif- 
ference were  referred  to  an  arbitrator ; — and  the  costs  of  the  suit,  and  of  a  suit 
in  equity,  with  the  costs  of  the  reference,  were  to  abide  tiie  event  of  the  award : 
—-and  by  a  subsequent  order,  it  was  directed,  tliat  the  cause  which  had  been 
previously  referred,  and  on  which  reference  some  steps  had  been  taken,  should  » 
be  proceeded  in,  as  if  the  defendant  fVhite^  had  been  a  party  to  the  original 
order  at  the  time  the  same  was  made ;  and  that  the  award  to  be  made  pursuant  to 
such  submission,  should  be  as  binding  and  eftectual  upon  and  with  reference  to 
IVirUeu  Munton^  ^  IVhite^  and  each  and  every  of  them,  as  if  While  had  been 
a  party  to  the  original  order : — and  that  the  cause  of  Winter  v.  TVhite,  and  all 
matters  in  difference  between  fVinttr^  Munton,  4*  White,  and  each  and  every 
of  them,  jointly  and  severally,  and  as  co-partners  or  otherwise,  should  be  refer- 
red to  the  award  and  determination  of  the  same  arbitrator,  so  as  he  should  make 
his  award  in  writing,  of  and  concerning  the  matters  referred,  on  or  before  a  cer- 
tain day  therein  specified,  and  that  the  parties  should  fulfil  and  keep  such  award; 
and  tliat  the  costs  of  the  suits,  and  of  the  suit  in  equity,  and  the  costs  of  the 
reference,  shotdd  abide  the  event  of  the  award. — The  arbitrator,  in  the  cause  of 
JFinter  v.  Munton,  awarded  that  Winter,  at  the  date  of  t/ie  award,  was  in- 
debted to  Munton,  in  the  sura  of  429/.  Ss.  Od.,  being  ihe  balance  which  he 
found  to  be  due  from  JVinler  to  Alunton,  as  well  upon  their  respective  propor^ 
tions  in  the  co-partnership  accounts,  as  otherwise;  and  he  ordered  that  H'inter 
should  pay  the  above  sum  to  Munton,  on  a  certain  day  therein  specified. — He 
also  made  an  award  in  the  cause  of  Winter  v.  White,  as  to  the  balance  due 
from  the  one  to  the  other,  in  the  same  terms  as  in  the  above  cause  of  filnter  v. 
Munton,  and  in  which  the  name  of  the  latter  was  not  introduced. — It  appeared 
by  affidavits,  that  the  accounts  between  tiie  parties  were  so  intricate,  that  two 
accountants  were  called  in  to  assist  tlie  arbitrator,  by  which  it  appeared,  that  in 
the  case  of  Winter  v.  Munton,  there  was  a  balance  due  from  the  latter  to  the 
former,  and  that  the  arbitrator  had  aflerwards  admitted,  that  the  accoonts  had 
been  correctly  taken  by  the  accountants,  when  one  of  them  pointed  out  to  him 
an  error  he  had  made  in  one  item  of  400/.,  when  he  said  he  would  review  liis 
award. 

Mr.  Serjt.  Lens,  on  a  former  day  in  this  term,  obtained  a  rule  nisi,  that  the 
award  in  Winter  v.  Munton,  might  be  set  aside ;  and  Mr.  Serjt.  Best,  obtained 
a  similar  rule  in  the  cause  of  Winter  v.  White, — on  the  grounds,  that  the  cfTect 
of  both  the  orders  of  reference  was  to  consolidate  the  two  causes,  and  make  one 
submission  only  of  all  matters  in  difference  between  all  the  parties,  upon  which 
there  should  have  been  but  one  award ; — whereas  one  of  the  awards  was  con- 
fined to  the  plaintiff  and  Munton,  in  which  no  notice  whatever  was  taken  of 
White,  and  the  other  related  only  to  the  disputes  between  Winter  4*  White, 
omitting  the  name  of  Munton.  In  addition  to  this,  the  arbitrator  determined 
that  Winter,  was  indebted  to  Munton,  at  the  date  of  the  award,  and  not  at  the 
time  of  the  reference  ;  and  it  further  appeared  by  affidavit,  that  after  the  evi- 
dence before  the  arbitrator  was  closed,  papers  had  been  delivered  by  the  defend- 
ant's attorney  to  him,  which  the  plaintiff  had  not  the  opportunity  of  seeing ;  and 
lastly,  the  arbitrator  himself  admitted,  that  he  had  made  an  error  as  to  one  of 
the  items  in  the  account,  and  therefore  his  determination  could  not  be  consid- 
ered as  final. 

Both  rules  now  came  on  together,  when, 

Mr.  Serjt.  Bosanquet,  and  Mr.  Serjt.  Toddy,  showed  cause,  citing  Grat^  v. 
Gwennap.  1  Barn.  &  Aid.  100.— .Simon  v.  Gavii,  1  Salk.  74.~-Banjill  v. 
Lcigh^  8  Term.  Rep.  575. 
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Mr.  Seijt.  Zm«,  and  Mr.  Serjt.  Best,  in  support  of  their  respective  rules 
cited  Caldwell  on  arbitration,  Page  100. 

Lord  Chief  Justice  Dallas. — By  the  first  order  of  reference,  aU  matters  in 
difference  in  the  cause  between  ff^inter  fy  Munton^  were,  by  consent,  referred 
to  an  arbitrator ;  and  by  the  second,  fVhite  was  made  a  party.  It  has  been  con- 
tefided  for  the  plaintiff,  that  the  arbitrator  was  not  authorised  to  decide  differ- 
ences between  the  plaintiff  and  Munton,  and  the  plaintiff  and  White,  separately, 
but  generally  between  them  all,  as  co-partners  in  trade ;  and  that  both  White 
4'  Mitnton,  should  have  been  joined  in  one  award.  It  does  not  appear  that 
there  were  any  matters  in  difference,  or  cross  demands,  between  Munton  4* 
White,  Under  these  circumstances,  I  am  of  opinion,  that  the  awards  in  ques- 
tion were  not  final,  as  the  effect  of  the  second  order  of  reference  was  to  consol- 
idate both  the  causes:  and  there  is  no  award  determining  all  the  matters  in 
difference  between  all  the  parties  ;  and  the  arbitrator  has  not  decided  whether, 
at  the  time  of  bringing  the  actions  against  Munton  fy  White^  the  plaintiff  fVin- 
ter,  had  or  had  not  any  cause  of  action  against  them  jointly,  neither  has  he  stated 
that  any  differences  existed  between  Munton  4"  White.  He  should  have  deci- 
ded in  one  award  the  two  causes  referred  to  him,  and  if  there  were  no  matters 
in  difference  between  Munton  4*  White,  he  should  have  recited  that  fact  in  his 
award,  or  if  there  were,  he  should  have  decided  those  differences  also,  in  which 
case,  perhaps,  there  should  have  been  three  awards.  But  as  by  the  orders  of 
reference,  all  matters  in  difference  between  all  the  parties  were  referred  to  the 
arbitrator,  and  he  has  made  two  awards ; — in  the  one  of  which,  he  has  awarded  as 
to  all  matters  in  difference  between  the  plaintiff  and  Munton  alone,  and  in  the 
other,  between  the  plaintiff  and  White,  without  naming  Munton,  I  am  of  opin- 
ion, that  both  these  awards  must  be  set  aside. 

Mr.  Justice  Park,  concurred. 

Mr.  Justice  Burrouoh. — ^It  does  not  appear  that  the  arbitrator  has  decided 
on  all  the  matters  in  difference  referred  to  him,  except  by  the  introduction  of 
the  words  "  or  otherwise,**  Besides,  by  the  orders  of  reference,  the  costs  of 
the  causes  and  suit  in  equity,  and  the  costs  of  the  reference,  were  to  abide  the 
event  of  the  award,  but  there  is  no  award,  determining  the  matters  in  difference 
between  all  the  parties,  and  there  is  nothing  in  either  of  the  awards  to  show 
whether  the  plaintiff  is  or  is  not  entitled  to  such  costs. 

Rule  absolute 
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ought  to  have  been  perfected  six  years 
since,  on  an  affidavit  which  stated  that 
the  delay  was  owing  to  the  negligence  of 
the  agent  in  London,  with  whom  the  ne- 
cessary instruments  for  its  completion 
had  been  deposited.  Howard  v.  Leatky 
et  itx.    [2  Moore.]  174 

4.  A  fine  may  be  amended,  by  striking  out 
the  names  of  the  parishes,  in  which  the 
lands  were  erroneously  described  to  be 
situated;  those  lands  being  extra-paro- 
chial. Payne,  et  (d^  Piaint'ffa ;  and  Gar* 
rick,  et  ux,,  DeforcicmU,    [1  Marsh.]    468 

fi.  The  praecipe  and  concord  of  a  fine 
amended,  by  inserting  the  real  Christian 
names  of  the  deforciants,  instead  of  those 
which  have  been  erroneously  inserted. 
John  Grey  plaintiff,  and  John  Waintvright 
et  ux.,  Thot/uu  Wainwright,  et  ux^  Thomaa 
Coverdale,  and  Susofinah  hia  Wife,  deforci" 
unt»,    [I  Marsh.]  678 

6.  Tht?  court  will  not  amend  a  recovery,  by 
adding  the  tiUiet  of  the  premises  under 
the  word  herediiamentt  /  where  that  word 
does  not  occur  in  the  operative  part  of 
the  deed.  Garle,  demandant  /  Oram,  ten- 
ant  •  Mason,  vouchee.    [2  Marsh.]        194 

7.  Fine  amended  by  altering  the  surname 
of  one  of  the  deforciants  in  the  prsecipe 
and  concord,  conformably  to  his  signature 
in  the  covenant  and  dedimwi.  Bye, 
plaintiff;  Haywood,  et  ai^  Defordcmta. 
[I  Moore.]  126 

6.  if  the  clerk  of  an  attorney,  employed  to 
levy  a  fine,  absconded,  whereby  the  pa- 
pers are  mislaid,  the  court  will  permit 
such  fine  to  be  afterwards  perfected,  al- 
though the  time  allowed  by  rule  of  conrt 
of  T.  T.  62  G.  3.  be  exceeded.  Moule, 
Plaintiff f  Eyle»,  et  ux.,  Drfarcianta. 
[1  Moore.]  126 


I. 


INDICTMENT. 

1.  Indictment  on  stat.  43  G.  3.  e,  68.  The 
Jimt  count  states  that  A.,  with  a  certain 
pistol,  feloniously,  wilfully,  maliciously 
and  unlawfully,  did  shoot  at  Z>.,  with  in- 
tent, feloniously,  wilfully,  and  of  his  ma- 
lice aforethought,  to  kill  and  murder  him  ; 
atid  that  B,  and  C.  were  aiding  and  abet> 
ting  A.  Another  count  slates  that  an  un- 
known person  feloniously,  wilfully,  mali- 
ciously, and  uniawfull)',  did  shoot  at  D., 
with  intent,  feloniously,  wilfully,  and  of 
his  malice  aforethought,  to  kill  and  mur- 
der him ;  and  that  A,  8,,  and  C.  were  aid- 
ing and  abetting  the  said  unknown  person 
the  felony  aforesaid,  in  manner  and  form 
aforesaid,  to  do  and  commit;  and  were 
then  and  there  knowing  of  and  privy  to 
the  committing  of  the  said  felony;  with- 
out alleging  that  they  were  felonioualy 
present,  aiding,  &c.    The  jury  acquitted 


B,  and  C.  and  found  A,  guilty  generally; 
but  afterwards  added  that  he  was  not  the 
person  who  fired  the  pistol :  held,  that  A, 
was  well  convicted  on  this  indictment. 
The  King  v.  Towle.    [3  Marsh.]  466 

2.  A.  is  indicted  for  burglary,  and  B.  as 
accessary  both  before  and  after  the  fact. 
The  facts  proved  are,  that  A.,  at  the  insti- 
gation of  B,,  a  pMice  officer,  concerts  with 
three  others  to  commit  a  burglary,  and  it 
is  agreed  that  B,  shall  lie  in  wait  to  ap- 
prehend the  three  others,  and  that  the  re- 
ward for  their  conviction  shall  be  shared 
between  A,  and  B.  The  jury  find  A. 
guilty  of  larceny  only,  and  B.  as  acces- 
sary both  before  and  after.  Qusere^  1st, 
whether,  as  A.  was  not  to  participate  in 
the  plunder,  but  only  in  the  reward,  he 
could  be  convicted  of  larceny :  2dly,  whe- 
ther, as  A,,  the  principal,  had  been  acquit- 
ted of  the  burglary,  B.  could  be  convicted 
as  accessary  to  the  larceny.  The  King 
V.  John  Donnelly,  and  George  Vaughan. 
[2  Marsh.]  571 

INFANT. 

The  court  will  not  oblige  an  infant  plaintiff 
to  give  security  for  costs.     Anonymous. 

4 

INSOLVENT. 

If  a  creditor,  previously  to  the  discharge  of 
an  insolvent  debtor,  request  him  not  to 
include  his  debt  in  the  schedule,  as  he 
would  never  call  on  him  for  his  amount: 
held,  that  if  it  be  omitted  in  the  schedule, 
the  creditor  cannot  afterwards  sue  the 
insolvent  for  such  debt,  and  it  is  not  ne- 
cessary to  produce  a  copy  of  such  sche- 
dule at  the  trial.  A  paper,  purporting  to 
be  a  copy  of  the  original  discharge  of  an 
insolvent,  and  signed  by  the  clerk  of  the 
proper  officer  of  that  court,  with  the  im- 
pression of  the  seal  affixed  to  it,  is  admis- 
sible in  evidence  to  prove  such  dis- 
charge, without  the  production  of  the  cer- 
tificate thereof,  or  proof  of  its  being  an 
examined  or  attested  copy.  CarpenJer  v. 
Wlule.     [3  Moore.]  231 

INSURANCE. 

1.  Three  underwriters,  on  a  representation 
of  a  loss,  pay  their  subscriptions,  amount- 
ing to  600/.,  into  the  hands  of  the  broker, 
who,  by  their  joint  authority,  pays  over 
300/.  The  loss  turns  out  to  be  fraudulent, 
and  one  of  the  underwriters  brings  an 
action  against  the  broker,  to  recover  back 
his  200/ :  held,  that  the  broker  was  entitled 
to  set  off  the  300/.  paid  over,  againsi  this 
demand,  and  that  the  court  could  not  en 
ter  into  the  account  to  see  what  each 
party  was  entitled  to,  respectively:  And, 
therefore,  either  that  the  other  underwri- 
ters should  have  joined  in  the  action,  or 
the  plaintifif  should  have  lesorted  to  a 
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court  of.  eqnity.     SUoa  r,  Linder,  et  al. 
[2  Marsh.]  437 

2.  Where  an  insared,  being  indebted  to  the 
underwriter  on  a  balance  of  accoants, 
becomes  bankrupt,  if  a  loss  afterwards 
happen,  the  underwriter,  in  an  action  by 
the  assignees,  may  deduct  the  balance 
due  to  him  from  the  amount  of  his  sub- 
scription. Graham^  et  ai^  AMsignea  of 
Leigh,  a  Bankrupt,  Y.RutidL  [8  Marsh.] 

661 

a.  In  an  action  on  a  policy,  where  the  de- 
fendant, by  the  mistake  of  his  witness, 
failed  in  producing  the  necessary  docu- 
ment from  the  admiralty,  for  proving  a 
breach  of  the  convoy  act,  the  court  granted 
a  new  trial,  in  order  to  let  him  into  this 
defence,  aAer  verdict  found  for  the  plain- 
tid*  on  the  merits.  jyAguilar  v.  Tobin. 
[2  Marsh.]  26.'S 


L. 


LANDLORD  AND  TENANT. 

1.  A  declaration  that  in  consideration  that 
the  defendant  had  become  tenant  to  the 
plaintiff  of  a  farm,  the  defendant  under- 
took to  make  a  certain  quantity  of  fallow, 
and  to  spend  60/.  worth  of  manure  every 
year  thereon,  and  to  keep  the  buildings 
in  repair :  held,  bad  on  general  demurrer; 
those  obligations  not  arising  out  of  the 
<>are  relation  of  landlord  and  tenant. 
Hrown  v.  Crump,    [1  Marsh,]  567 

The  landlord  of  premises,  after  notice  to 
]uit,  brought  an  action  of  ejectment 
against  the  tenant,  and  obtained  a  verdict. 
The  latter  still  continuing  in  possession, 
the  landlord  afterwards  distrained  on  him 
for  rent,  which  became  due  after  the  ver- 
dict, and  which  he  paid:  held,  that  the 
execution  in  the  ejectment  could  not  be 
stayed,  as  the  tenant  should  have  dis- 
puted the  distress.  Voe^  on  the  demise  of 
Holmes  v.  Daviet,    [3  Moore.]  581 


N. 

NEW  TRL\L. 
See  Ihsubavcs,  3. 

NOTICE  OF  JUSTIFICATION. 

Bail  by  affidavit  rejected,  on  the  ground  that 
one  of  them  was  described  in  the  notice 
of  justification  as  A.  B.  generally,  but  in 
the  affidavit  of  justification  as  A.  B,  the 
younger,  .  v.  Metier.  [I  Marsh.]  386 

NOTICE  TO  APPEAL. 
See  Pbactici. 


P. 


PATENT. 

Where  a  person  obtains  a  patent  for  a  ma 
chine,  consisting  of  an  entirely  new  com- 
bination of  parts,  though  all  the  parts 
may  have  been  used,  separately,  in  for- 
mer machines,  the  specification  is  correct 
in  setting  out  the  whole  as  the  invention 
of  the  patentee :  But  if  a  combination  of 
a  certain  number  of  those  parts  have  pre- 
viously existed  up  to  a  certain  point,  in 
former  machines,  the  patentee  merely 
adding  other  combinations,  the  specifica- 
tion should  only  state  such  improvements ; 
though  the  effect  produced  be  different 
throughout.    BoviU  v.  Moore,  ei  aL      211 

PERFORMANCE,  PLEA  OF. 
See  Pbactice. 

PLEADING. 

1.  Where  the  substantial  ground  of  action 
is  contract,  the  plaintiffs  cannot,  by  de- 
claring in  tort,  render  a  person  liable  who 
would  not  have  been  liable  on  his  prom- 
ise: Therefore,  where  the  plaintiff  de- 
clared that,  having  agreed  to  exchange 
marcs  with  the  defendant,  the  defendant, 
by  falsely  warranting  his  mare  to  be 
sound,  well  knowing  her  to  be  unsound, 
falsely  and  fraudulently  deceived  the 
plaintiff,  &c.;  held,  that  infancy  was  a 
good  plea  in  bar.  Green  v.  Greenbunk. 
h  Marsh.]  485 

in  a  declaration  of  trespass  for  breaking 
and  entering  a  house,  the  premises  were 
laid  in  the  parish  of  Clerkenwell.  It  was 
proved  that  Clerkenwelt  consisted  of  two 
parishes  or  districts,  though  it  was  gene- 
rally known  by  the  name  of  Saint  James, 
Clerkenweli:  held,  an  insufficient  descrip- 
tion.   Taylor  v.  Hooman.    [I  Moore]    161 

3.  If  a  defendant,  in  an  action  on  a  recog- 
nizance of  bail,  under  a  judge's  order  lo 
plead  issuably,  plead, /r«/,  nut  tiel  record, 
and  secondly,  that  no  ea,  sa,  was  issued 
out  against  the  principal :  held,  that  such 
pleas  might  be  considered  as  issuable, 
and  that  the  plaintiff  could  not  sign  judg- 
ment as  for  want  of  a  plea.  Hartley  v. 
Hodson.    [1  Moore.]  410 

If  in  an  action  of  assumpsit  improperly 
brought  against  an  administratrix,  she 
plead  in  abatement,  that  oihers  were 
jointly  liable,  which  she  failed  to  prove, 
in  consequence  of  which  the  plaintiff  re- 
covered a  verdict  with  U.  damages: 
held,  that  such  verdict  did  not  amount  to 
satisfaction, so  as  to  bar  the  plaintiff  from 
recovering  against  the  other  contractors. 
Godson,  gent,  one,  dec.  v.  Sir  William 
Smith,  bart,  et  aL    [2  Moore.]  157 

The  court  will  not  set  aside  a  declaration 
SB 
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against  one  defendaDt,  the  other  having 
been  outlawed,  on  the  grounds  that  such 
outlawry  was  irregularly  obtained,  and 
that  the  declaration  was  delivered  at 
the  same  time,  as  a  bill  of  particulars, 
which  was  insufficient ;  and  that  another 
order  was  afterwards  obtained  for  better 
particulars:  as  the  application,  by  the 
defendant,  who  was  in  court  by  his  bail, 
went  to  impeach  the  outlawry  against  the 
other,  who  was  not  t>efore  the  court,  and 
that  as  the  defendant's  attorney  had  not 
returned  the  declaration  with  the  insuffi- 
cient prrticulars  he  had  waived  the  irre- 
gularity. SoUy,  d  aL,  V.  Forbes  and  EUer* 
man*    [2  Moore.]  90 

6.  A  rejoinder  to  a  replication  in  trespass 
for  stopping  up  a  private  way  under  an 
enclosure  act,  alleging  that  the  commis- 
sioner did  not  direct  the  way  to  be  stopped 
np,  or  give  any  orders  relating  to  the 
same ;  or  by  his  award,  set  out,  or  appoint 
any  other  way  in  lieu  of  it,  is  bad  for  du- 
plicity.    White  y.  Beenea. ,  [2  Moore.]   23 

PRACTICE. 

S$u  Tbhoes.    Lahdlord  ahd  Tssta^tt. 
Writ  op  Right. 

1.  The  court  will  not  entertain  a  motion 
for  judgment  as  in  case  of  nonsuit,  pend- 
ing a  demurrer.  Butcher  v.  Kiernan, 
[2  Mar<ih.]  364 

2.  A  rule  having  been  obtained  for  setting 
aside  proceedings,  the  court  refused  to 
discharge  it,  on  the  ground  that  it  had 
been  obtained  by  a  person  not  qualified 
to  practise  as  an  attorney;  the  defend- 
ant not  being  privy  to  the  irregularity. 
Harding  v.  Purkits.    [2  Marsh.]         228 

3.  If  the  affidavit  of  the  truth  of  a  plea  in 
abatement  be  insufficient,  the  court  will 
not  set  aside  the  plea,  as  the  plaintiff 
might  have  treated  it  as  a  nullity,  and 
signed  judgment.  Bray  v.  Halter, 
[2  Moore.]  213 

4.  An  action  of  debt  was  commenced  in 
Miehaelmaa  term  against  executors  and 
a  bond  of  their  testator,  conditioned  for 
making  it  void  on  payment  of  a  certain 
sum  at  a  future  day,  or  within  one  month 
after  his  decease,  whichever  should  first 
happen,  and  a  rule  to  plead  was  as  of  that 
term  given.  The  defendants,  in  the  fol- 
lowing vacation, obtained  a  judge's  order 
for  time  to  plead,  which  they  neglected 
to  do,  and  final  judgment  was  signed  for 
want  of  a  plea,  which  was  set  aside  in 
the  next  HUary  term,  on  the  defendants* 
undertaking  to  plead  within  a  week,  when 
they  pleaded  a  judgment  recovered 
against  them  as  executors,  which  not 
being  signed  by  a  serjeant,  the  plaintiflf 
again  signed  final  judgment :  held,  first, 
that  it  was  unnecessary  to  suggest 
breaches  under  the  statute  8  &  9  W.  & 
M.  e.  11.  9.  8;  and  secondly,  that  no  rule 


to  plead,  as  of  HUary  term  was  neces- 
sary, nor  was  a  demand  of  plea  required. 
Cardozo  v.  Hardy  et  aL  exeeuiort  of  De 
Piza,  deeeated,    [2  Moore.]  220 

5.  The  defendant  may  refer  it  to  the  protho- 
notary,  before  judgment,  to  ascertain  what 
is  due  for  principal  and  interest  on  a 
common  money  bond.  Boeworth  v.  Bos- 
taorth,    [3  Moore.]  590 

6.  The  defendant  having  entered  into  a  con- 
solidation rule,  and  the  plaintiff  obtained 
a  verdict  on  the  cause  tried,  which  was 
afterwards  turned  into  a  special  verdict, 
to  enable  the  defendant  to  remove  it  by  a 
writ  of  error  to  the  Kin^$  Beneh^  which 
was  done,  and  bail  put  in  accordingly. 
This  court  will  stay  execution  in  the  ac- 
tion against  the  defendant,  till  the  deter- 
mination of  the  writ  of  error  be  known, 
on  his  giving  security  to  be  bound  by  the 
judgment  of  the  King's  Bench,  Gill  et  aL 
V.  Hinektey.    [1  Moore.]  79 

7.  The  plaintiff  obtained  a  verdict  in  tres- 
pass against  two  defendants.  Doth  were 
arrested  on  a  joint  ea.  aa,  for  the  amount 
of  damages.  One  was  discharged  on 
giving  a  promissory  note  to  the  plaintiff, 
payable  by  instalments:  held,  that  this 
operated  to  discharge  the  other.  Balttim 
V.  Price  and  Payne.  •  [2  Moore.]  235 

8.  A  defendant  may  move  to  set  aside  the 
service  of  a  writ  for  irregularity,  at  any 
time  before  a  new  step  is  taken  in  the 
cause.    Dandy, Bamen,    [1  Marsh.]  403 

9.  A  plaint  was  removed  into  this  court  by 
re,  fa,  to.  on  the  part  of  the  defendants  in 
replevin,  tested  on  the  ]3ih  of  Mav,  and 
returnable  on  the  7ih  of  June.  There 
was  no  county  court  day  between  the 
teste  and  the  return.  No  rule  to  declare 
was  served  on  the  plaintiff,  or  demand 
of  declaration  made.  The  defendant 
signed  judgment  of  non  pros.  The  court 
set  it  aside,  as  well  as  the  subsequent 
proceedings,  without  costs,  on  the  plain- 
tiff's undertaking  to  declare  on  the  re.  fa, 
to.  Ward  {Widow)  v.  CreaMy^  et  al. 
[2  Moore.]  642 

10.  Proceedings  set  aside  on  the  ground 
that  the  defendant,  having  two  Christian 
names,  issued  by  only  one  of  them.  Ar^ 
bouin  V.  WiUoughby.    \\  Marsh.]        477 

11.  The  court  will  order  interrogatories  for 
the  examination  of  a  defendant  in  cus- 
tody by  one  of  the  secondaries,  which 
interrogatories  must  be  filed  with  him. 
Arnold  v.  Edwards^  a  prisoner,  [3  Moore.] 

317 

12.  If  a  person  in  custody,  at  the  suit  of  a 
third  person,  obtain  a  day  rule,  and  ex- 
ecute a  warrant  of  attorney  at  the  office 
of  the  solicitor  of  the  party  to  whom  the 
instrument  is  to  be  given :  held,  that  the 
presence  of  the  prisoner's  attorney  is  not 
necessary  at  the  time  of  such  execmian. 
Newbury  v.  Emmett,    [2  Moore.]         175 

13.  If  a  declaration  against  a  prisoner  i* 
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cnstody  be  delivered  on  the  last  day  of 
the  term  in  which  the  writ  is  retarnable, 
the  affidavit  of  the  delivery  need  not  be 
filed  till  twenty  days  after  the  expiration 
01*  the  following  term. 

If  the  month  be  omitted  in  the  jurat  of  such 
affidavit,  it  is  defective,  and  cannot  be 
amended.  Wood  et  aLr.  Siephena,  a  pri- 
toner.    [3  Moore.]  236 

14..  If  a  tenant  in  possession  leave  this 
country,  and  reside  abroad,  for  the  pur- 
pose of  avoiding  his  creditors,  and  the 
premises  be  charged  with  an  annuity  to 
the  lessor  of  the  plaintilT,  to  whom  a  right 
was  reserved  to  enter,  receive  the  rents, 
and  sell:  judgment  cannot  be  obtained 
against  the  casual  ejector,  on  an  affidavit 
that  a  declaration  was  duly  served  on  the 
premises,  and  a  copy  thereof  affixed  to 
the  outer  door;  nor  can  the  service  of 
the  declaration  on  the  solicitor  of  such 
tenant  be  deemed  good,  unless  he  resided 
abroad  for  the  express  purpose  of  avoid- 
ing such  service.  Boe,  on  the  several  de- 
mieea  of  Fenuriek  and  Powell  v.  Doe. 
[3  Moore.]  576 

15.  A  bailable,  and  not  a  tertatum  capiaa^ 
was  issued  into  Durham^nA  signed  by  the 
filazer  for  that  county.  The  defendant 
was  arrested,  and  put  in  bail  as  upon  a 
testatunu  A  declaration  was  afterwards 
delivered,  in  which  the  venue  was  laid 
in  Lincolnshire.  A  recognizance  of  bail 
was  entered  into  in  Middlesex,  and  a  de- 
claration on  such  recognizance  was  after- 
wards delivered,  to  which  the  defendant 
pleaded.  On  a  motion  to  amend  the 
entry  of  the  recognizance  from  London 
to  Durham :  held,  that  the  defendant  hav- 
ing submitted  to  the  arrest,  and  put  in 
and  got  bail  allowed,  as  upon  a  testatum  ca- 
pias, had  waived  the  irregularity,  and  the 
court  refused  to  interfere,  but  left  the 
party  to  his  ordinary  remedy,  and  ex- 
pressed their  opinion  that  such  writs 
ought  not  to  issue  in  future.  Hartley  v. 
Hodgson.    [1  Moore.]  614 

16.  The  plaintiff  had  holden  the  defendant 
to  bail,  and  a  verdict  was  taken  for  him 
at  the  trial,  subject  to  an  order  of  refer- 
ence for  ascertaining  the  amount  of  the 
damages,  and  the  arbitrator  awarded  a 
sum  less  than  16/.  Upon  an  application 
to  the  court  to  allow  the  defendant  his 
costs  pursuant  to  43  G.  3.  e.  46 :  held,  that 
in  order  to  entitle  the  defendant  to  such 
costs,  he  must  show  that  the  arrest  was 
vexatious  and  malicious.  SUversides  v. 
Bowley.     [1  Moore.]  92 

17.  If  a  defendant  be  irregularly  served 
with  process,  he  may  apply  to  set  aside 
the  proceedings,  although  the  plaintiff 
may  have  entered  an  appearance  for  him, 
and  served  him  with  a  notice  of  declara- 
tion and  given  him  a  rule  to  plead.  Led* 
ivich,  gent,  one,  dtc.  v.  Prangnell. 
[1  Muore.]  299 


18.  In  the  notice  to  appear  at  the  foot  of  the 
process,  it  is  not  necessary  that  the  year 
should  be  stated  in  words  at  length.  Ken- 
nington  v.  Anderson.    [1  Marsh.]        577 

19.  To  debt  on  bond,  the  condition  of  which 
was,  *  that  A.  B.  should  deliver  a  true  ac- 
count of  all  moneys  received  by  him  in 
pursuance  of  his  office,'  the  defendant 
pleaded  performance  generally  ; —  the 
plaintiff  in  his  replication,  assigned  fur 
breach,  <  that  A.  B.  was  requested  to  de- 
liver a  true  account  of  all  moneys  re- 
ceived by  him  in  pursuance  of  his  office, 
but  refused  so  to  do  :*  held,  on  special 
demurrer,  that  this  assignment  of  the 
breach  was  bad,  in  not  alleging,  *  that  A. 
B.  had  received  any  moneys  by  virtue  of 
his  office.*  Serra  etaLr.  Fyffe.  [1  Marsh.] 

441 

20.  Where  a  defendant  is  held  to  bail  on  a 
writ  issued  against  himself  and  another, 
and  the  plaintiff  declares  against  one 
only,  the  court  will  set  aside  the  declara- 
tion and  subsequent  proceedings.  Jonge 
V.  Murray  et  aL    [1  Marsh.]  274 

21.  An  affidavit  stating  that  the  defendant 
had  been  discharged  under  an  Insolvent 
Debtor's  Act,  cannot  be  sworn  before  his 
own  attorney  in  the  cause.  Jenkins  v. 
Mason.    [3  Moore.]  325 


R. 


RECOVERY. 

1.  The  court  permitted  a  recovery  to  be 
amended  by  substituting  the  hamlet  of 
F,  in  the  parish  of  A.  for  the  parish  of  F. 
Willis,  demandant  i  Calvert,  tenant ;  Bur- 
tkolomew,etux.,  vouchees.    [1  Moore.]  131 

2.  In  a  deed  to  lead  the  uses,  the  lands  were 
described  as  one  hundred  acres,  more  or 
less;  a  recovery  was  suffered  for  one 
hundred  and  ten ;  the  court  admitted  it 
to  be  amended  by  increasing  it  to  one 
hundred  and  twenty,  as  it  would  not  ao«;- 
ment  such  lands  beyond  the  terms  of  the 
deed.  Gwynn,  demandants  Heatheote, 
tenant;    Camjteld,  vouchee.     [2  Moore.] 
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3.  A  fine  and  recovery  of  Easter,  3  (?.  I. 
were  passed,  of  one  hundred  acres  of 
land,  thirty  acres  of  meadow,  fiAy  acres 
of  pasture,  ten  acres  of  wood.  In  the 
deed  to  lead  the  uses,  the  estate  was  des- 
cribed as  containing  one  hundred  and 
seventy  acres,  more  or  less,  and  also  a 
mill  and  lands,  containing  fourteen  acres, 
more  or  less :  and,  in  a  prior  deed,  it  was 
stated  to  contain  two  hundred  acres,  more 
or  less.  On  a  recent  admeasurement, 
the  estate  appeared  to  contain  two  hun- 
dred and  nine  acres.    The  court  refused 

*  an  amendment  to  increase  the  quautity 
of  laud,  according  to  the  late  survey,  as 
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it  exceeded  the  quantity  in  the  deed  to 
lead  the  uses ;  aud  held  that,  as  the  6ne 
aod  recovery  were  passed  so  long  since, 
it  was  necessary  to  account  for  the  mod- 
ern, as  well  as  the  ancieut  possession, 
and  ascertain  the  successive  possessors, 
and  whether  the  estate  had  been  divided 
or  gone  together,  since  the  fine  and  recov- 
ery were  passed.  Owen  plaintiff,  Owen 
ei  <//.,  deforciants,  Kenriek  demandant, 
Owen  tenant,  Owen  et  al,  fnuekeee. 
[3  Moore.]  70 

4.  A  recovery  may  be  amended  by  insert- 
ing the  '<  great  and  rectorial  tithes  belong- 
ing to  a  manor,''  if  they  be  contained  in 
the  deed  to  lead  the  uses,  although  the 
king*s  silver  were  not  paid  for  such  tithes, 
at  the  time  the  recovery  was  suffered. 
White,  demandant ;  BiekneU,  tenant  ; 
PapiUon,  vouchee,    [2  Moore.]  299 

6.  If  a  vouchee  sign  a  recovery  with  one 
part  of  his  Christian  name  only,  the  court 
Will  not  permit  the  other  part  to  be  added. 

,  demandant :  ,  Tetumt,     Brad- 

tey  vouchee,    [3  Moore.]  577 

6.  If  a  wrong  surname  of  the  demandant 
be  inserted  by  mistake  in  the  warrant  of 
attorney,  and  subsequent  instruments, 
the  court  will  allow  the  recovery  to  pass, 
on  the  production  of  a  new  warrant  of 
attorney  rectifying  such  mistake,  and  on 
depositing  the  other  instruments  with  the 
ofllcer  till  that  time.  Shepherd,  demand- 
ant;  Brewer,  tenant;  Shepherd,  vouchee. 
[3  Moore.]  673 

7.  A  recovery  may  be  amended  by  adding 
a  parish,  though  the  recovery  was  suf- 
fered nearly  a  century  ago,  if  there  be 
general  words  in  the  exemplification, 
and  deed  to  make  the  tenant  to  the  pras- 
cipe,  to  warrant  the  insertion  of  such 
parish.    Anonymowt.    [3  Moore.]       326 

8.  A  recovery  may  be  amended  by  substi- 
tuting the  parish  of  ^.  for  B.,  if  the  deed 
to  lead  the  uses  comprehends  all  the  es- 
tates of  the  demandant,  situate  in  the 
county  where  such  parishes  lie.  Green- 
away^  vouchee,    [2  Moore.]  237 

9.  The  court  will  not  allow  a  recovery  to 
be  amended  by  inserting  a  parish.  If  the 
properly  in  the  deed  to  lead  the  uses  be 
described  as  a  rectory,  although  such 
rectory  may  extend   to  more  than   one 

parish.    ,  demandant  t  Orchard^  ten- 

ant  i  Barnes,  vouchee,     [3  Moore.]        20 

»0.  If  the  name  of  the  tenant  be  inserted 
by  mistake  for  that  of  the  demandant  in 
the  body  of  a  warrant  of  attorney  in  a 
recovery,  the  court  will  not  allow  the 
warrant  of  attorney  to  be  amended,  or 
the  recovery  to  pass,  although  the  par- 
tita were  rightly  described  in  the  praxipe 
ai  the  head  of  such  warrant.  Morretl,  dc' 
luundant ;  Aiban,  tenant  /  HtUehett,  vou- 
chee.     [3  Moore.]  495 


RIGHT  OP  WAY. 
Set  BvcLosvBB  Acik 


SHERIFF. 

Set  Attachmxitt  aoaivst  thx  SexBinp. 
Plxadiwo. 

SHERIFF. 

1.  Where  a  defendant  has  been  arrested  by 
a  wrong  Christian  name,  and  the  sherilf 
returns,  **  I  have  taken  A,  B.  sued  by  tlie 
name  of  C,  B,,**  the  sherifi*  is  a  trespas- 
ser ;  and  the  court  will  set  aside  an  attach- 
ment issued  against  him  for  not  bringing 
in  the  body.  The  King  v.  The  Sheriff  of 
Surry,  in  a  cause  of  CaffaU  v.  Huntley, 
[I  Marsh.]  75 

2.  Where  the  sheriff,  on  being  rnled  to  re- 
turn a  writ,  gave  notice  to  the  plaintiff 
that  the  writ  was  lost,  and  that  the  defend- 
ant was  in  custody;  the  plaintiff  should 
have  proceeded  as  if  the  sheriff  had  re- 
turned cepi  corpus  g  and  the  court  set 
aside  an  attachment  issued  against  the 
sheriff  for  not  returning  the  writ.  TAe 
King  V,  The  Sheriff  of  Kent,  in  a  cause  of 
Read  v.  Hayward,    [1  Marsh.]  289 

3.  Where  a  rule  to  return  a  writ,  issued  out 
of  this  court,  expires  in  vacation,  the 
sheriff  must  file  it  at  the  return,  and  can- 
not wait  till  the  ensuing  term  :  The  Com- 
man  Pleas  office  being  open  during  the 
vacation.  The  Kingly,  The  Sheriff  of 
Middlesex,  in  a  cause  of  Thompson  v.  Pom*- 
elL    [1  Marsh.]  270 

4.  Where  the  sheriff  suffers  a  person,  who 
has  been  arrested,  to  go  at  large  without 
taking  a  bail-bond,  the  court  will  not  suf- 
fer him  to  render  the  defendant  after  ac- 
tion commenced  against  him  for  an  es- 
cape ;  though  he  should  not  have  been 
ruled  to  return  the  writ  or  bring  in  the 
body,  before  action  commenced.  Burn 
V.  The  Sheriff  of  Middlesex.    [2  Marsh.] 
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STATUTES. 

8  Hen.  6.  e,  9.  s,  6.    (See  Costs.) 

5  Geo.  2.  c  30.  s,  18.     (See  Assignee.) 

41  Geo,  3.  c,  109.    (See  Enclosure  Act) 

(See  Executor.) 

43  Geo.  3.  e.  46.    (See  Practice.) 

43  Geo,  3.  c  58.    (See  Indictment) 

SURETV. 

If  a  surety  enter  into  a  bond  with  a  prin- 
cipal, conditioned  for  the  performance  of 
covenants  contained  in  an  agreement  for 
a  lease,  such  surety  is  still  liable,  al* 
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though  the  principal  hecome  bankrupt 
and  be  discharged  under  the  49  G.  3. 
e.  121.  «.  19.  IngiitM  v.  MaedougaL 
[I  Moore.]  196 


T. 


TENANT. 
Su  EzBcvTioir. 

TENDER. 

Where  noney  is  paid  into  court  upon  the 
common  rule,  the  court  will  not  dis- 
charge that  part  of  it  which  directs  the 
Sayment  of  costs,  unless  the  defendant 
ave  been  prevented  from  making  a  legal 
tender,  by  the  fraud  or  vexatious  conduct 
of  the  plaintiff:  therefore,  they  refused 
the  application,  where  the  defendant  had 
merely  pulled  out  his  pocket  book,  for 
the  purpose  of  making  a  tender,  six 
weeks  before  action  brought,  and  was 
prevented  by  the  plaintiff  walking  away; 
never  having  repeated  the  offer.  Liut  v. 
BenUnu    [3  Marsh.]  478 

TOLL. 

By  a  grant  of  23  Car.  3.  to  the  Earl  of  Bed- 
ford, of  a  liberty  to  hold  a  market  in  Co* 
ttent  Garden,  and  to  receive  the  accus- 
tomed dues  and  tolls,  ^.,  to  such  market 
belonging,  but  to  which  no  specific  tolls 
were  annexed :  it  seems  that  no  tolls  can 
be  claimed,  although  such  market  be  re- 
gulated as  to  tolls,  ^.,  by  a  subsequent 
statute ;  and  the  jury  having  given  a  ver- 
dict on  evidence,  which  did  not  show 
that  any  uniform  tolls  had  been  paid  or 
collected,  but  that  the  defendant  merely 
offered  to  pay  a  certain  sum :  the  court 
granted  a  new  trial,  principally  for  an- 
other jury  to  say,  whether,  subsequent  to 
the  original  charter,  they  could  presume 
a  new  grant  from  the  crown  contain- 
ing a  specific  right  to  tolls.  Lowden,  et 
aL  V.  Hierons.    [3  Moore.]  103 

TRESPASSER. 
See  SaiBirr. 

TRIAL  BY  PROVISO. 

A  defendant  cannot  go  to  trial  by  proouo, 
unless  there  have  been  a  default  on  the 
part  of  the  plaintiff,  though  there  have 
been  a  former  trial,  and  though  the  de- 
fendant gave  notice  to  the  plaintiff  of  his 
intention  to  carry  down  the  record. 
WoreeaterMre    and   Siaffordahire    Canal 
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Company  v.  The  Trent  and  Mereey  Navi 
gation  Company.    [1  Marsh.]  214 

TROVER 

In  an  action  of  trover,  where  the  question 
was,  whether  goods  were  the  property  of 
the  plaintiff  alone  or  jointly  with  I.  S. : 
held,  that  whether  /.  iS.  were  admissible 
as  a  witness  to  prove  this  fact  or  net,  y^t, 
that  as  the  plaintiff  and  1.  S.  had  made 
joint  orders  for  the  disposition  of  the 
goods,  the  plaintiff  alone  could  not  re- 
cover.   Nathan  v.  Buekiand.    [3  Moore.] 
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V. 


VARIANCE. 

A  declaration  on  a  bail-bond,  in  setting  out 
the  condition,  stated,  that  if  the  defend- 
ant should  appear  to  answer  the  plaintiff, 
**  according  to  the  custom  of  hie  Majesty* s 
Court  of  Common  Benehf'  here  the  obli- 
gation should  be  void.  On  the  produc- 
tion of  the  bonh,  the  former  words  were 
omitted :  held,  mat  this  was  no  variance, 
as  it  was  only  necessary  to  set  out  the 
condition  according  to  its  legal  effect. 
BonfeUow  v.  Steward,    [3  Moore.]       214 

VENUE. 

See  Affidavit. 

In  an  action  by  an  attorney  for  an  escape, 
it  is  not  a  sufficient  ground  for  deviating 
from  the  general  rule  not  to  change  the 
venue  in  such  case,  that  the  witnesses 
on  both  sides  reside  in  the  county  to 
which  the  venue  is  to  be  changed. 
Pitcher,  gent,  v.  The  Sheriff  of  Monmouth. 
[2  Marsh.]  153 


W. 


WARRANT  OP  ATTORNEY. 

In  order  to  obtain  leave  to  enter  up  judg- 
ment on  an  old  warrant  of  attorney,  the 
affidavit  must  state  that  the  defendant 
was  alive  on  a  day  within  the  term  in 
which  the  application  is  made.  Hamleif 
V.  AUaston,    [3  Moore.]  606 

WARRANTY. 

The  plaintiff  bought  saffron  of  an  inferior 
quality,  which,  having  kept  six  months, 
and  sold  part,  he  then  objected  that  the 
article  was  not  saffron :  held,  in  an  ac- 
tion for  a  breach  of  warranty,  that  from 
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the  length  of  time  and  inferior  price 
given,  it  was  such  an  article  as  the  plain- 
tiff intended  to  purchase.  ProutTf  d  aL 
V.  Hooper.    [1  Moore.]  106 

WITNESa 

See  Attacbxsvt.    Pbactici« 

A  witness  is  liable  to  an  attachment,  iC 
after  a  snbposna  serredon  him,  he  attend 
in  court,  and  daring  the  opening  of  Uie 
plaintiff's  cause,  thinking  he  is  not  able 


to  prore  a  particular  fact,  he  leave  the 
court,  and  the  plaintiff  is  nonsuited  for 
want  of  evidence.  MtJeolm  v.  Datf, 
[3  Moore.]  679 

WRIT  OF  RIGHT. 

The  court  will  not  assist  the  demandant  in 
a  writ  of  right ;  and,  therefore,  will  not 
allow  him  to  quash  a  writ  of  summons 
which  has  been  irregularly  executed. 
Adamsi  demandant  f  Eadway,  tenant. 
[1  Marsh.]  602 


